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Mr.  Justice  Mkrrimon,  having  been  of  counsel,  did  not  sit  on  the  hearing  of 
the  case  of  ArringUm  v.  Arrington,  301. 

Page    61  line   4  of  last  paragraph  for  "appearing"  read  "opposing."  . 
"      93    ••      7  for  "aflFect"  read  "effect." 
**      97    "    13  read  "life  estate  in  the  remainder." 

"  loi    **      2  of  the  opinion  omit  "not." 

"  176  last  line,  for  "under"  read  "  and." 

"  177  line  14  for  "pot "  read  " only." 

**  193    **      3  second  paragraph  of  opinion  for  "merely"  read  "entirely." 

"  -241    "    10  second  paragraph  insert  "latter"  before  " propodtion." 

"  262    "      8  fourth  paragraph  for  "  when  "  re^d  "  where." 

•*  290    "      I  fifth  paragraph  for  "probably"  read  "properly." 

"  327    "    12  for  "  therein  "  read  "  thereon." 

"  325    "      6  for  " so"  read  " as." 

••  328    "      2  second  paragraph  for  "much"  read  "more." 

«•  408    "      3  for  "  1865  "  read  "  1855." 

"  579    *'      3  ^^^'^  paragraph,  for  "  self-evidence"  read  "  self-defence." 
593    "      2  second  paragraph,  after  "  1868,"  insert  "  and  the  act." 
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ARGUED  AND  DETERMINED  IN 

THE  SUPREME  COURT 


OF 


NORTH    CAROLINA, 


AT  RALEIGH. 


OCTOBER  TERM,  1884.. 


OFFICERS  OF  COURT  AND   HARRY  SKINNER  v.  THEOPH- 

ILUS  BLAND. 

Appeal —  C&'tiorari. 

The  rale  in  reference  to  an  oral  waiver  of  the  statutory  mode  of 
appeal,  announced  in  Adams  v.  Reeves,  74  N.  C,  106,  and  the 
case  heres  cited,  approved.  ' 

(Adams  v.  Reeves^  74  N.  C,  106;  Rouse  v.  Quinn,  75  N.  C,  364;  Wal- 
ton V.  Pearson^  82  N.  C,  464  ;  Holmes  v.  Holmes,  84  N.  C,  833  ; 
8croggs  v.  Alexander,  88  N.  C,  64  ;  cited  and  approved.) 

Petition  of  defendant  for  writ  of  certiorari,  heard  at  Oc- 
tober Tenii,  1884,  of  The  Supreme  Court. 
See  8arae  case,  reported  in  87  N.  C,  1G8,  and  90  N.  C,  6. 

Messrs,  StTong*&  Smedcs,  for  petitioner. 
Messrs*.  Hayxoood  &  Haywood,  contra. 

Smith,  C.  J.     The  appeal  in  this  case  was  dismissed  at  the 
last  term  of  this  court  for  the  reason  that  it  was  not  prose- 
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IN  THE  SUPREME  COURT. 


Office  v.  Bi«anb. 


cuted  and  the  transcript  filed  for  docketing  at  the  term  next 
succeeding  that  of  the  superior  court  at  which  the  appeal 
was  entered. 

The  case  is  again  brought  before  us  on  an  application  for 
a  writ  of  certiorari  to  bring  up  the  record  in  order  that  it 
may  be  heard,  based  upon  an  alleged  waiver  of  a  strict  ob- 
servance of  the  rule  prescribed  in  the  Code  of  Civil  Pro- 
cedure for  making  the  appeal  effectual  in  the  appellate 
court. 

Accompanying  the  sworn  petition  are  affidavits  of  the 
petitioner's  counsel,  which  set  out  certain  communications 
had  with  the  plaintiff  Skinner,  from  which  they  were  in- 
duced to  believe,  and  did  believe,  that  a  compliance  with 
the  provisions  of  the  statute  would  not  be  insisted  on,  more 
especially  as  to  the  limitations  of  time,  and  consequently 
they  were  not  strictly  pursued  in  the  preparation  of  the  ap- 
peal and  transmission  of  the  record  to  this  court.  No  posi- 
tive agreement  to  this  effect  is  stated  in  either  affidavit, 
nor  any  facts  from  which  a  waiver  can  be  inferred,  ex- 
cept that  Skinner  expressed  dissatisfaction  at  the  statement 
of  the  case  as  made  up,  without  intimating  his  intention  to 
avail  himself  of  the  delay,  and  that  in  October  he  agreed 
that  the  argument  might  be  postponed  to  the  February  term 
of  the  court.  This  agreement  seems  to  have  been  under- 
stood by  the  affiant  to  embrace  everything  necessary  to  the 
constitution  of  the  cause  in  Ihis  court,  and  its  being  heard 
upon  its  merits  when  reached. 

The  affidavits  of  Skinner,  several  in  number,  meet  these 
allegations  with  an  explicit  and  direct  denial,  except  so  far 
as  relates  to  the  deferring  the  argument  in  the  cause,  swear- 
ing that  no  waiver  was  consented  to,  nor  intended,  nor  un- 
derstood by  himself  to  have  been  consented  to,  of  any  of  the 
statutory  requirements  for  perfecting  the  appeal,  or  any  of 
his  rights  of  exception  to  any  omission  to  observe  them. 

While  it  may  be  true  that  counsel  were  misled  into  the 
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belief  that  the  restrictions  of  the  statute  as  to  time  would 
uot  be  relied  on,  and  perhaps  this  was  not  an  unreaao'Dable 
inference  from  all  that  transpired  in  reference  to  the  appeal, 
there  are  other  deviations  in  the  course  of  proceeding,  such 
as  the  failure  to  give  a  sufiScient  undertaking  to  secure  the 
costs,  which  do  not  admit  of  the  excuse. 

Besides,  the  alleged  waiver  was  many  months  after  the 
imputed  omissions,  and  could  not  have  prevented  the  ap- 
pellant from  complying  with  the  terms  of  the  statute ;  and 
hence,  as  the  alleged  understanding  was,  not  to  insist  on 
certain  legal  rights  after  they  had  accrued,  we  cannot  refuse 
to  allow  them  when  demanded,  upon  a  suggestion  that  coun- 
sel without  consideration  promised  not  to  press  them, since  he 
has  not  misled  thereby  to  any  neglect  that  otherwise  might 
have  been  avoided. 

It  is,  however,  a  well  settled  rule,  not  to  inquire  into  and 
ascertain  disputed  facts,  in  a  controversyas  to  whether  there 
has  been  a  waiver  of  the  provisions  of  the  statute,  when  it 
is  raised  by  repugnant  affidavits  of  the  opposing  parties 
and  rests  in  parol.  In  such  cases,  the  writ  issues  as  a  sub- 
stitute for  a  lost  appeal  only  when  warranted  by  the  evi- 
dence proceeding  from  the  contesting  party,  in  analogy  to 
the  relief  given  upon  the  **  equity  confessed  "  in  an  answer. 
The  rule,  as  applicable  to  verbal  agreements,  rests  upon 
numerous  adjudications,  and  is  salutary  in  its  operation  in 
practice.  Adams  v.  Reeves,  74  N.  C,  106 ;  Rouse  v.  Quinn, 
75  N.  C,  354 ;  Walton  v.  Pearson,  82  N.  C,  464 ;  Holmes  v. 
Holmes^  84  N.  C,  833 ;  Scroggs  v.  Alexander,  88  N.  G.,  64. 
These  rulings  in  all,  except  the  first  recited  case,  were  made 
in  answer  to  petitions  for  the  writ  of  certiorari  in  place  of 
an  appeal,  and  are  decisive  of  this.  In  the  last  case,  refer- 
ring to  the  Code-practice,  Ashe,  J.  thus  speaks :  "  It  (the 
rule)  is  never  relaxed  in  a  case  where  the  agreement  for  a 
deviation  from  the  statutory  mode  of  appeal  is  oral  and  is 
denied  by  either  party,  or  the  terms  thereof  are  to  be  decided  by 
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eonjlicHng  apdaviU.  The  only  exception  is  when  the  waiver 
of  the  Code-rule  can  be  shown  by  the  affidavits  of  the  ap- 
pellee, rejecting  those  on  the  part  of  the  appellant." 

We  do  not  mean  to  say  that  in  all  cases  of  an  appeal,  lost 
for  non-observance  of  the  strict  requirements  of  the  statute, 
the  remedy  of  the  writ  will  be  denied,  unless  warranted  by 
the  statements  of  the  adversary  party,  or  by  the  evidence 
adduced  by  him  ;  for  in  many  cases  it  is  issued  upon  a  con- 
sideration of  all  the  evidence,  as  shown  by  numerous  adju- 
dications. But  the  rule  declared  is  enforced  in  applications 
based  upon  an  alleged  oral  waiver  of  the  statute,  and  that 
thereby  the  party  has  been  misled  into  an  omission  to  com- 
ply with  its  provisions,  without  which  it  would  not  have 
occurred.  The  very  reason  for  the  rule  is  to  avoid  the  re- 
sults of  a  misunderstanding  on  the  part  of  opposing  coun- 
sel and  the  circumstances  thereby  produced..  Such,  when 
they  arise,  must  be  left  for  correction  to  the  counsel  and 
their  own  sense  of  what  is  proper  and  due  to  each  other. 

There  is  no  sufficient  ground  shown  for  the  present  ap-* 
plication,  and  it  must  be  denied,  with  costs. 

Writ  denied. 


THOMAS  I..  NICHOLS  and  others  v.  R.  J.  DUNNING. 

New  Trial  not  ordered^  when — Judge  of  Superior  Court  going 

out  of-  office. 

A  new  trial  will  not  be  granted  where  it  appears  that  the  papers  con- 
stituting the  record  of  a  ease  in  the  court  below  were  carried  ofE 
by  the  judge  and  mislaid,  and  the  judge  has  gone  out  of  office.- 
The  appellant  should  first  make  an  effort  to  have  the  papers  re- 
turned to  the  court  below,  for  until  the  filing  of  a  transcript  of  the 
record  here,  the  application  for  a  new  trial  cannot  be  entertained. 
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(This  case  does  not  fall  iMrithin  the  provisions  of  section  550  of  Thb 
Code  or  the  rale  laid  down  in  the  cases  cited). 
(hler  Y.  Haddock,  72  N.  C,  119;  Mason  v.  Osgood,  lb,  120;  Simon- 
ton  V.  Simontonj  80  N.  C,  7;  Jones  v.  Holmes,  83  N.  C,  108; 
8helton  v.  Skelton,  89  N.  C,  186,  cited  and  approved.) 

Motion  for  a  new  trial  heard  at  October  Term,  1884,  of 
The  Suprbme  Court. 

Messrs.  Cuke,  Martin  &  Peebles^  for  plaintiffs. 
Messrs,  D,  C,  Winston  and  Hinsdale  &  Devereux,  for  defend- 
ant. 

Smith,  C.  J.  Upon  the  rendition  of  judgment  against 
the  defendant  at  spring  term,  1882,  of  Bertie  superior  court, 
be  entered  his  appeal  and  prepared  and  served  a  copy  of 
the  case  on  appeal,  in  which  the  errors  complained  of  are 
assigned,  upon  the  plaintiff's  counsel,  who,  not  satisfied 
therewith,  served  a  counter-statement  on  defendant's  coun- 
sel. 

These  were  delivered  to  the  presiding  judge  to  settle,  who 
carried  them,  with  all  the  other  papers  in  the  cause,  away 
when  he  left  the  county,  and  none  have  ever  been  returned 
by  him.  He  retired  from  oflRce  early  in  July  following  by 
resigning. 

At  the  term  of  this  court  next  thereafter  the  defendant 
applied  for  a  writ  of  certiorari  setting  out  the  foregoing  facts 
and  it  was  awarded.  Several  other  writs  successively  issued 
to  the  clerk  of  the  superior  court,  to  none  of  which,  except 
the  last,  was  any  return  made,  and  in  this  the  response  is 
that  the  papers  were  all  carried  away  by  the  judge  and  have 
never  been  returned,  and  that  they  are  lost  or  mislaid.  In 
consequence  of  their  absence  he  has  been  unable  to  copy 
and  transmit  the  transcript  of  the  record. 

Upon  this  return,  appellant's  counsel  move  for  a  new 
trial,  assuming  that  no  case  has  been  settled  by  the  judge 
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and  none  now  can  be,  because  he  has  ceased  to  hold  office, 
and  no  relief  is  afforded  by  the  recent  statutory  amend- 
ment which  extends  the  authority  of  the  judge,  though  out 
of  office,  within  sixty  days  after  the  termination  of  a  special 
term  or  after  the  courts  of  the  district,  in  which  the  appeal 
was  taken,  have  ended,  to  adjust  the  differences  between 
counsel  and  settle  the  case  on  appeal.    The  Code,  §  550. 

The  practice  is  settled  in  numerous  decisions  to  grant  a 
new  trial,  when,  from  no  default  of  the  appellant,  no  assign- 
ment of  errors  accompanies  the  record,  and  the  omission 
cannot  be  supplied  by  reason  of  the  retirement  from  office 
of  the  presiding  judge  upon  whom  the  duty  of  adjusting 
the  differences  of  counsel  devolves.  Mer  v.  Haddock^  72  K. 
C,  119;  Mason  v.  Osgood,  lb.  120;  Simonion  v.  SimonUm,  80 
N.  C,  7;  Jones  v.  Holmes,  83  N.  C,  108 ;  Slidton  v.  Shelton,  8& 
N.  C,  185. 

It  thus  appears  that  the  papers  are  in  the  possession  of 
the  judge,  unless  lost  or  destroyed,  and  it  may  be  that  upon 
their  restoration  to  the  clerk's  office,  the  case  on  appeal  pre- 
pared by  him  may  be  found.  At  least  some  effort  should 
be  made  to  cause  their  return,  so  that  the  supposed  omission 
to  settle  it^may  be  seen,  before  annulling  the  whole  proceed- 
ing by  the  award  of  a  new  trial. 

But  an  insuperable  obstacle  to  the  present  motion  is  in 
the  fact  that  until  the  filing  of  the  transcript  of  the  record 
here,  no  cause  is  constituted  in  the  appellate  court,  and  no 
order  affecting  its  merits  can  be  made.  The  jurisdiction 
can  be  acquired  only  by  the  removal  of  the  record  in  the 
court  below  by  an  appeal,  or  under  the  command  of  the 
writ  of  certiorari  as  a  substituted  method  of  bringing  it  up. 
Until  this  is  done  we  cannot  take  cognizance  of  the  cause 
and  make  any  disposition  of  it.  Our  power  is  to  cause  the 
record  to  be  sent  up,  and  when  there  is  none  from  which 
the  transcript  can  be  made,  as  is  said  in  the  clerk's  return, 
it  is  obviously  first  required  to  have  the  original  papers 
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necessary  to  this  end  restored  to  the  office ;  or  copies  of  such 
as  are  destroyed  or  lost  supplied  and  substituted  in  place  of 
the  originals,  under  the  direction  of  the  court  to  which  they 
belong.  Until  this  is  done,  and  the  record  then  transmitted, 
no  remedial  action  can  be  here  had,  such  as  is  demanded  by 
the  petitioner.    The  motion  for  a  new  trial  is  denied. 

Motion  denied. 


CLARA  BRADFORD  v.  ROBERT  WILLIAMS  and  others. 

NegatioMe  Paper — Right  of  Endorsee  who  purchases  in  good 

faith. 

Plaintiff  delivered  to  an  attorney  for  collection  a  bond  endorsed  in 
blank  by  the  payee,  and  the  attorney  transferred  it  to  the  defend- 
ant who  paid  full  value  and  without  notice  of  such  professional 
relation ;  JETeZd,  that  plaintiff  cannot  recover  upon  the  bond  as 
against  the  defendant. 

(Parker  v.  StaUings,  Phil.,  590;  Morris  v.  Qrier,  76  N.  C,  410; 
Moye  V.  CogdeU,  69  N.  C,  93,  cited  and  approved.) 

Civil  Action  tried  at  Special  July  Term,  1884,  of  Pas- 
quotank Superior  Court,  before  Shepherd^  J. 

The  plaintiff  on  January  28th,  1878,  placed  in  the  hands 
of  William  Martin,  an  attorney,  and.  the  testator  of  the 
defendant,  Elizabeth  Martin,  for  collection  a  note  under  seal 
in  the  following  form  : 

On  or  by  the  first  day  of  January,  1877, 1  promise  to  pay 
Isaac  W.  Morrisett,  or  bearer,  eleven  hundred  and  sixty 
dollars,  a  part  of  purchase  money  for  real  estate  whereon 
Isaac  W.  Morrisett  resides. 

Witness  my  hand  and  seal,  this  October  6th,  1874. 

»  W.  A.  Moody,  [seal.] 

Witness:  Thos.  Palmer. 
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The  note  upon  its  back  bore  the  name  of  the  payee  as 
endorser  in  blank  when  delivered  to  the  attorney. 

The  plaintiff  alleges,  and  this  is  the  gravarnen  of  her 
complaint,  that  the  attorney  transferred  the  note  to  the 
defendant  Williams  in  payment  of  his  individual  indebted- 
ness, and  without  receiving  any  other  consideration,  and 
that  the  latter  collected  the  full  amount  of  the  balance  due 
(there  having  been  partial  payments  previously  to  the  trans- 
fer) from  the  debtor,  and  appropriated  it  to  his  own  use. 
The  action  is  against  both  defendants  to  recover  the  sum  so 
paid  by  the  debtor.  Moody. 

The  defendant,  Williams,  in  a  separate  answer  denies  the 
plaintiff's  ownership,  averring  that  the  note  was  the  prop- 
erty of  the  attorney,  and  that,  at  the  instance  of  the  debtor 
and  with  his  own  funds,  the  attorney  being  under  no  lia- 
bility to  him,  be  paid  the  amount  of  the  note  and  took 
possession  of  it  as  evidence  of  his  demand  against  Moody. 
It  is  not  material  to  refer  to  the  answer  of  the  executrix 
since  she  is  not  a  party  to  the  appeal. 

Issues  agreed  upon  were  submitted  to  the  jury  which, 
with  their  findings,  are  these : 

1.  Was  the  plaintiff  the  owner  of  the  note  at  the  time  of 
the  assignment?     Answer — Yes. 

2.  Has  the  attorney  Martin  ever  accounted  to  the  plain- 
tiffs for  the  note?     Answer — No. 

3.  Was  Martin  indebted  to  Williams  and  was  the  note 
transferred  by  the  former  to  the  latter  in  payment  of  such 
indebtedness?     Answer — No. 

4.  Was  the  note  paid  and  taken  up  by  Williams  at  the 
request  of  Moody,  and  did  he  pay  to  the  attorney  its  full 
value?    Answer — Yes. 

5.  When  was  the  note  transferred  by  the  attorney  to 
Williams?    Answer— On  March  15th,  1879. 

6.  Did  Williams  have  notice  at  the  time  of  the  transfer 
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that  the  note  was  not  the  property  of  Martin?    Answer — 
No. 

No  exceptions  were  taken  during  the  trial  beforie  the  jury 
and,  upon  the  rendition  of  the  verdict^  the  plaintiff  moved 
for  judgment  against  both  defendants  for  the  sum  paid  to 
Williams  by  the  debtor.  The  court  gave  judgment  against 
the  executrix,  but  refused  the  motion  as  to  Williams  and 
adjudged  that  he  go  without  day.  From  the  refusal  and 
judgment  for  the  latter,  the  plaintiff  appeals. 

Messrs,  Grandy  <£;  AytUeit,  for  plaintiff. 
No  counsel  for  defendant. 

Smith,  C.  J.,  after  stating  the  above.  There  is  no  error 
in  the  ruling  and  it  tnust  be  sustained. 

The  delivery  of  tfie  note,  with  the  endorsement  of  the 
payee  in  blank— if  indeed  the  same  result  does  not  follow 
without  it,  it  being  payable  to  the  "  bearer,"  with  no  mark 
upon  the  instrument  to  indicate  any  interest  or  property  in 
the  plaintiff  or  other  person — to  Martin,  although  for  the 
unexpressed  purpose  of  collection  was  in  law  an  assignment 
of  the  title  thereto  and  conveyed  a  g;eneral  authority  to 
dispose  of  it  as  his  own. 

The  act  involves  in  substance  a  declaration  to  all  who 
have  no  notice  of  the  restricted  agency  or  its  trusts,  that 
they  may  deal  with  him  as  rightful  owner.  This  principle 
of  commercial  law  governing  the  endorsement  and  transfer 
of  negotiable  instruments,  is  essential  to  the  integrity  and 
safety  of  commercial  dealings,  and  too  well  understood  and 
acted  on  to  need  citations  in  its  support.  It  is  illustrated 
in  Parker  v.  Stallings,  Phil.,  590.  In  this  case  the  defendant 
Stallings,  to  whom  the  note  was  executed,  endorsed  it  to 
Jordan,  his  attorney,  for  collection  under  his  advice  that  it 
was  necessary  to  do  so  ;  but  without  stating  any  purpose  in 
the  endorsement,  and  it  was  again   b}'  Jordan  sold   and 
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endorsed  to  the  plaintiff  Parker  for  full  value  and  without 
notice  of  the  terms  of  the  previous  endorsement  to  Jordan. 
It  was  decided  that  not  only  the  title  passed  and  a  right  of 
action  vested  in  the  plaintiff,  but  that  the  responsibilities 
of  an  endorser  attached  to  the  defendant  and  were  trans- 
ferred, from  which  he  could  not  escape  by  showing,  in  the 
words  of  the  opinion,  ''the  fraud  practiced  by  Jordan  upon 
the  other  endorser."  The  rule  seems  to  be,  as  thus  declared, 
that  the  owner  thus  puts  the  note  in  the  power  of  his 
endorsee  to  use  and  dispose  of  it,  as  his  property,  and  is 
bound  by  his  agent's  acts  and  transactions,  within  the  scope 
of  his  apparent  authority,  in  his  dealings  with  a  bona  fide 
assignee  who  pays  full  value  therefor.  It  is  a  salutary  rule 
for  the  maintenance  of  good  faith  and  integrity  in  com- 
mercial transactions,  which  so  often  involve  the  transfer  of 
negotiable  papers.  - 

But  aside  from  this  the  jury  find  that  the  appellee  took 
up  the  note  with  his  own  moneys  and  at  the  instance  of 
the  debtor,  paying  its  full  value  and  with  no  notice  of  an 
agency.  This  was  clearly  within  the  authority  given  to 
collect,  and  negatives  the  charge  made  in  the  complaint  of 
a  collusive  transaction  whereby  the  security  was  misapplied 
to  the  individual  debt  of  the  attorney. 

The  reference  to  adjudged  cases  in  the  argument  for  the 
appellant,  Weeks  on  Attorneys,  ch.  10,  §  219,  and  notes 
at  foot  of  page  381,  will  be  found,  on  examination,  generally' 
to  be  cases  of  known  professional  relations,  and  most  of  them 
where  suit  has  been  brought ;  and  there,  it  is  held  that  a 
power  to  collect  does  not  authorize  an  assignment  or  any 
disposition  other  than  by  full  payment. 

Of  like  import  are  the  adjudications  in  this  court  in 
respect  to  the  extent  of  an  attorney's  powers  over  a  claim 
placed  with  him  to  collect  or  sue  on.  Morris  v.  Qrier,  76 
N.  C,  410 ;  Moye  v.  CogdeU,  69  N.  C,  93. 

One  of  the  cases  relied  on  in  support  of  the  appellant's 
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contention  and  most  favorable  to  his  case,  GoodfeUow  v. 
Landis,  36  Mo.,  168,  while  sustaining  the  rule  which  pro- 
tects the  bona  fide  assignee  of  negotiable  securities  from  an 
attorney,  indicated  upon  the  face  of  the  paper  as  owner, 
subjoins  the  qualification  that  the  transfer  must  be  *'  limited 
to  such  persons  as  receive  the  instrument  in  the  due  course  of 
business,^'  a  proposition  which,  if  accepted  as  correct,  em- 
braces the  case  before  us.  There  are  no  circumstances  here 
which  were  calculated  to  awaken  suspicion  or  raise  an 
inquiry  as  to  the  trusts  attaching  to  the  possession  of  the 
attorney. 

No  cases  we  have  examined  impugn  the  proposition  which 
protects  an  assignment  made  in  good  faith  and  for  full 
value,  and  we  concur  in  the  ruling  of  the  court  which  exon- 
erates Williams  from  liability  to  the  plaintiff.  There  is  no 
error  and  the  judgment  must  be  affirmed. 

Aflirmed. 


W.  A.  PRICE  and  others  v.  DAVID  JACKSON. 
Ejectment — Presumption  of  Grant — Adverse  Possession. 

1.  Where  plaintiff  m  ejectment  relies  upon  the  preeumption  of  a 
grant  from  the  state  arising  from  an  adverse  possession  of  thirty 
years,  and  introduces  deeds  which  contain  no  metes  and  bounds 
or  description  by  which  the  land  can  be  located,  and  offers  no 
evidence  of  known  and  visible  boundaries ;  Held  that  he  cannot 
recover. 

2.  Thirty  years  adverse  possession,  which  was  formerly  held  to  be  a 
presumption  of  a  grant,  is  now  by  statute  made  an  absolute  bar 
against  the  state.  But*  in  such  case  the  plaintiff  must  show  a 
privity  between  himself  and  those  who  preceded  him  in  the  posses- 
sion, and  also,  that  the  possession  was  held  up  to  known  and  visi- 
ble boundaries. 
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{FUz  Randolph  v.  NorTnan^  N.  O.  Term  Rep.,  1)87;  Candler  v.  iMns- 
fard,  4  Dev.  &  Bat.,  407;  Edwards  v.  Jarvis,  74  N.  C,  316,  cited 
and  approved.) 

Ejectment  tried  at  Spring  Term,  1888,  of  Perquimans 
Superior  Court,  before  Shqphei'df  J. 
Judgment  for  defendant ;  appeal  by  plaintiffs. 

Messrs.  Grandy  &  AydleU,  for  plaintififs. 

Messrs,  Battle  &  Mordecai  and  /.  W.  Alberisont  for  defendant. 

Ashe,  J.  The  land  in  controversy  was  the  western  half 
of  a  tract  called  the  "  Will  lilorris  land." 

The  plaintiffs  in  support  of  their  title,  relied  upon  the 
presumption  of  a  grant  from  the  state  arising  from  a  pos- 
session of  thirty  years,  and  offered  in  evidence  the  following 
deeds : 

1.  A  deed  from  John  Mitchell  to  Will  Morris,  dated  Jan. 
28, 1820,  conveying  a  tract  of  land  containing  118  acres. 

2.  A  deed  from  J.  W.  Albertson,  dated  August  20, 1852, 
to  R.  F.  Overman,  conveying  12  acres  of  the  Will  Morris 
tract,  being  the  one-tenth  said  land. 

3.  A  deed  from  Ed.  Morris  to  R.  F.  Overman,  dated  Jan- 
uary 11, 1853,  conveying  the  one-tenth  interest  in  the  Will 
Morris  land. 

4.  A  deed  from  R.  F.  Overman  to  Tim.  Morgan,  dated 
August  10, 1853,  conveying  four  undivided  shares,  four- 
tenths  of  the  Will  Morris  land. 

5.  A  deed  from  Tim  Morgan  to  Ed.  Davis,  dated  Septem- 
ber 30, 1856,  conveying  50  acres  of  the  Will  Morris  tract 
lying  next  to  Little  river,  being  the  eastern  part  of  the 
Will  Morris  tract. 

6.  A  deed  from  Joseph  S.  Cannon'  to  T.  F.  Banks,  dated 
May  31, 1859,  conveying  15  acres  of  the  Will  Morris  tract 
adjoining  David  Jackson  and  others. 
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7.  A  de^d  from  T.  F.  Banks  to  Sanford  Davis,  dated  Jan- 
uary 16, 1860,  conveying  15  acres  of  the  Will  Morris  tract. 

8.  A  deed  irom  Ed.  Davis  to  Sanford  Davis,  dated  I^eb- 
ruary  16, 1865,  conveying  all  that  part  of  the  Will  Morris 
land,  which  lies  west  of  a  division  line  that  ''they  made 
between  Ed.  Davis  and  Sanford  Davis,  which  is  the  land  in 
controversy,  and  is  all  woodland  except  about  three  acres 
which  is  now  being  cultivated  by  the  defendant  Jackson." 

9.  A  deed  from  Tim  Morgan  to  Sanford  Davis,  dated  Oc- 
tober 1, 1865,  conveying  47  acres  of  the  Will  Morris  land. 

10.  A  deed  from  Sanford  Davis  to  William,  John,  and 
Joseph  Paliu,  dated  February  17, 1868,  conveying  the  west- 
ern half  of  the  Will  Morris  land. 

11.  A  deed  from  William,  John,  and  Joseph  Palin  to  J. 
M.  Price,  dated  December  28,  1868,  conveying  the  western 
half  of  the  Will  Morris  laud. 

The  plaintiffs  are  the  heirs  at  law  of  J.  M.  Price  who  died 
on  the day  of 18... 

The  only  evidence  as  to  possession  offered  by  the  plain- 
tiffs was,  that  R.  F.  Overman  put  a  tenant  on  the  land  some- 
time in  the  year  1858,  who  lived  in  a  house  on  the  eastern 
half  of  the  laud,  and  cultivated  a  small  field  around  the 
house,  and  all  the  land  on  the  western  half  of  the  tract  was 
then  in  woods.  This  tenant  remained  in  possession  until 
1856,  when  Ed.  Davis  took  possession  and  cultivated  the 
field  until  the  eommencement  of  this  action.  There  was 
never  any  other  possession  of  the  land,  except  what  we  take 
to  be  a  recent  possession  of  the  defendant  Jackson  on  the 
western  half  of  it. 

In  the  instruction  which  His  Honor  gave  the  jury,  "that 
the  plaintiffs  had  failed  to  show  a  title  out  of  the  state," 
there  was  no  error.  The  instruction  was  right,  whether  the 
case  is  governed  by  section  18  of  the  Code  of  Civil  Proce- 
dure, or  by  the  law  as  it  existed  prior  to  the  adoption  of 
that  Code. 
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Before  the  Code  of  Civil  Procedure,  to  prevent  the  uncer- 
tainty of  titles,  the  courts  of  this  state  bad  adopted  the  ar- 
bitrary rule,  that  from  the  adverse  possession  of  land  for 
thirty  years  a  grant  from  the  state  should  be  presumed — a 
rule  so  arbitrary  that  a  jury  was  not  permitted  to  find  the 
fact  against  the  presumption ;  nor  was  it  necessary  that  the 
party  in  adverse  possession  should  connect  himself  with  those 
who  had  preceded  him  in  the  possession ;  nor  was  it  neces- 
sary that  the  adverse  possession  should  have  been  held  up  to 
hiown  and  visible  boundaries,  but  only  to  the  extent  of  the  title 
claimed  by  the  persons  in  possession,  which  might  be  shown 
by  any  of  those  ways  which  the  law  permits  in  the  absence  of 
metes  and  bounds  set  forth  in  deeds,  or  known  and  visible 
boundaries,  as  for  instance,  b\'  the  declarations  of  old  men 
now  dead,  the  deeds  of  neighboring  tracts  of  land  calling  for 
the  land  in  question  by  the  name  by  which  it  was  known, 
upon  the  principle,  id  cerium  est  quod  cerium  reddi  potesi. 
FUz  Randolph  v.  Norman,  N.  C.  Term  Rep.,  127;  Candler  v. 
Lunsford,  4  Dev.  &  Bat.,  407. 

Here,  none  of  the  deeds  read  before  the  jury  by  the  plain- 
tiffs contained  any  metes  and  bounds,  or  any  description  of 
the  land  by  whichrit  could  be  located  ;  nor  was  there  any 
evidence  adduced  of  any  known  or  visible  boundaries  or 
other  circumstance  of  identification  sufficient  to  establish 
its  location. 

But  the  law  is  now  changed,  and  the  thirty  years' adverse 
possession  which  was  formerly  held  to  be  a  presumption  of 
a  grant,  is  now  by  statute  made,  under  certain  circum- 
stances, an  absolute  bar  against  the  state. 

It  is  provided  by  section  18  of  the  Code  of  Civil  Proce- 
dure, "  that  the  state  will  not  sue  any  person  for  or  in  respect 
of  any  real  property,  or  the  issues  or  profits  thereof,  by 
reason  of  the  right  or  title  of  the  state  to  the  same," 

1.  "  When  the  person  in  possession  thereof,  or  those  under 
whom  he  claims,  shall  have  been  in  the  adverse  possession 
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thereof  for  thirty  years,  such  possession  having  been  ascer* 
tained  and  identified  under  known  and  visible  boandaries  ; 
and  such  possession  so  held  shall  give  a  title  in  fee  to  the 
possessor/' 

The  plaintiffs  fall  still  further  short  of  bringing  their 
case  within  the  purview  of  this  statute,  because  they  are 
here  not  only  required  to  show  a  privity  between  themselves 
and  those  who  have  preceded  them  in  the  possession,  but 
that  the  possession  was  held  by  them  up  to  kuwim  and  visible 
boundaries. 

But  there  is  another  point  in  the  case  equally  fatal  to  the 
plaintififs'  recovery,  and  upon  which  the  case  might  have 
been  disposed  of  without  more  showing.  It  is  the  failure 
of  the  plaintiffs  to  show  an  adverse  possession  of  thirty 
years,  which  is  necessary  to  oust  the  state,  whether  relied 
upon  as  a  presumption  or  a  statute  of  limitation. .  The  ad- 
verse possession,  here,  by  counting  the  entire  time  from  the 
commencement  of  the  possession  by  Overman's  tenant  in 
1853,  including  that  of  Ed.  Davis,  up  to  the  commencement 
of  the  action  in  March,  1882,  was  only  twenty-eight  years 
and  some  months  ;  but  the  time  intervening  from  the  20th 
of  May,  1861,  to  the  1st  of  January,  1870,  is  not  to  be  com- 
puted, Edwards  v.  Jarvis,  74  N.  C,  315,  and  after  deducting 
that  time,  there  was  only  an  adverse  possession  of  about 
nineteen  years. 

There  is  no  error.    The  judgment  of  the  superior  court 
is  affirmed. 

Affirmed. 
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K.  J.  LEWIS,  Sheriff,  v.  JOHN  F.  DUGAR. 

Drummers — License  to  sell  must  he  in  their  actual  possession  to 

relieve  from  Penally. 

* 

A  drummer  is  not  protected  from  the  penalty  denounced  by  statute 
a^^ainst  persons  sellmg  goods  without  license,  unless  he  shall  be 
in  the  actual  possession  of  the  license  while  doing  business.  Acts 
1883,  ch.  136,  S  28.  (In  this  case  the  license  was  mailed  to  de- 
fendant  but  not  received  by  him  at  the  time  the  sale  was  made). 


Civil  Action,  tried  at  Spriug  Term,  1884,  of  Halifax 
Superior  Court,  before  Avkry,  J. 

This  action,  in  which  the  state  was  joined  as  plaintiff,  was 
begun  before  a  justice  of  the  peace,  to  recover  from  the  de- 
fendant the  penalty  of  $200,  imposed  by  the  statute,  (ch. 
136,  §  28,  of  the  acts  of  1883)  on  "drummers,"  for  selling 
goods  by  the  wholesale  without  first  having  paid  to  the 
treasurer  a  tax  of  $100,  and  obtained  a  license  authorizing 
him  to  so  sell,  &c. 

The  section  of  the  statute  cited,  among  other  things,  re- 
quires that  every  person  acting  as  a  "drummer"  in  his 
own  behalf,  or  for  another  person  or  firm,  who  shall  sell,  or 
attempt  to  sell,  goods,  wares  or  merchandise  of  any  descrip- 
tion  by  wholesale,  with  or  without  samples,  before  soliciting 
orders,  or  making  any  such  sales,  shall  pay  the  treasurer  of  the 
state  a  tax  of  $100  and  obtain  a  license,  which  shall  be  effec- 
tive for  a  year  next  after  its  date.  It  further  i>rovides, 
that  if  any  person  shall  violate  such  provi-sions  and  re- 
quirements, he  "shall  be  fined  not  exceeding  fifty  dollars, 
or  imprisoned  not  exceeding  thirty  days,  and  shall  forfeit 
and  pay  besides,  two  hundred  dollars  to  the  sheriff,  to  be 
collected  by  distress  or  otherwise,  one-half  of  which  shall 
be  accounted  for  as  other  taxes,  the  other  half  to  the  use  of 
the  officer  making  the  arrest;  and  it  shall  be  the  duty  of 
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all  county  and  township  bonded  officers  to  prosecute  for  pen- 
alties under  this  section.  The  mayor,  or  any  bonded  officer 
of  any  town  or  city,  shall  have  power  to  make  arrests  un- 
der this  section,  and  collect  the  fine  and  penalty.  The  license 
issued  under  this  section  shall  not  be  transferrable,  but  may 
be  used  by  &ny  agent  in  the  service  of  the  principal  and 
not  by  more  than  one  person  at  one  time,  and  shall  be  in  the 
possession  of  the  person  while  doing  business  under  this  section  in 
this  date  to  secure  his  protection. 

The  treasurer  of  the  state  shall  be  authorized  to  issue  a 
duplicate  license  in  any  case  where  the  original  is  lost  or 
destroyed  upon  an  affidavit  setting  forth  such  fact. 

It  appears  from  the  record  that  the  plaintiff,  Robert  J. 
Lewis,  was  the  sheriff  of  Halifax  county  on  the  16th  day  of 
August,  1883,  and  so  continued  to  be  for  several  months 
next  thereafter. 

The  defendant,  dunng  the  whole  of  the  said  month  of 
August,  was  a  travelling  salesman  in  this  state  for  the  busi- 
ness firm  of  A.  Rosenstock  &  Co.,  of  Petersburg,  in  the  state 
of  Virginia,  wholesale  dealers  in  dry  goods  and  notions. 

On  the  14th  day  of  August,  1S83,  the  said  firm  wrote  a 
letter  to  the  treasurer  of  this  state,  applying  for  a  license  to 
sell  goods  under  the  statute  above  mentioned,  and  enclosing 
$100  to  pay  the  taxes  required  to  entitle  them  to  have  such 
license,  and  requesting  that  the  license  be  sent  at  once  to 
the  defendant  at  Enfield,  in  this  state.  The  treasurer  re* 
ceived  the  letter  and  the  money  on  the  16th  of  August, 
1883,  and  at  once  granted  the  license  as  applied  for,  and 
enclosed  the  same  in  a  letter  addressed  to  the  defendant  at 
Enfield,  and  the  letter  was  deposited  in  the  postoffice  in 
Raleigh  at  2  o'clock  p.  m.  of  the  last  mentioned  day.  ' 

The  firm  notified  the  defendant  at  Enfield  that  the  license 
would  be  sent  to  him  there,  and  he  expected  to  receive  it 
the  last  mentioned  day,  and  waited  until  the  last  post  of 
that  day  arrived.     Failing  to  receive  the  license,  he  offered 
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for  sale  and  sold  for  said  firm  in  the  afternoon  of  said  last 
named  day  certain  goods  by  wholesale.  At  5  o'clock  p.  ni. 
of  last  mentioned  day  the  plaintiff,  as  sheriff  of  Halifax 
county,  demanded  of  the  defendant  that  he  exhibit  to 
him  his  license  authorizing  the  sale  of  goods  he  had  so 
made. 

The  defendant  failed  to  exhibit  any  license  at  the  time; 
indeed,  he  had  none  in  his  possession.  Soon  after  that  time, 
however,  he  received  the  license  and  exhibited  it  to  the 
sheriff,  before  this  action  was  brought  to  recover  the  penalty 
of  $200  imposed  by  the  statute  cited  above. 

Upon  this  state  of  facts,  submitted  to  the  court  by  consent 
of  parties,  the  court  was  of  opinion  that  the  plaintiff  was 
not  entitled  to  recover, and  gave  judgment  for  the  defendant, 
and  the  plaintiff  appealed. 

Messrs.  Mullen  &  Moore,  for  plaintiff. 
Mr.  R.  0.  Burton,  Jr.,  for  defendant. 

Merrimon,  J.,  after  stating  the  above.  At  first  we  were 
strongly  inclined  to  think  that  the  principals  of  the  de- 
fendant having  paid  the  taxes  i*equired,  and  the  license 
having  been  granted  and  mailed  to  the  defendant  at  En- 
field, before  he  sold  the  goods,  he  had  not  incurred  the  pen- 
alty prescribed.  But  upon  more  matured  reflection,  we  are 
satisfied  that  such  a  construction  of  the  statute  would  not 
eflfectuate  the  legislative  intent. 

The  language  of  the  statute  is,  that  "  any  person  violating 
the  provisions  of  this  paragraph,"  &c.  Now,  one  of  its  pro- 
visions is,  that  "the  license  issued  under  this  section  shall 
not  be  transferrible,  but  may  be  used  by  one  agent  in  the 
service  of  the  principal,  and  not  more  than  one  person  at  one 
time,  and  shall  be  in  possession  of  the  person  while  doing  busi- 
ness under  this  section  in  this  state  to  secure  his  protection.^' 

This  i^a  verv  material  clause;  it  contains  substantial  and 
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essential  provisioos.  Among  other  things,  it  requires  that 
the  license  "  shal]  be  in  the  possession  of  the  person  while  do- 
ing  business.'^ 

This  does  not  imply  merely  a  constructive  possession,  but 
an  actual  possession  of  the  license  at  the  time  of  the  sale,  or 
offering  to  sell,  the  purpose  being  by  having  the  license 
present  to  cut  off,  as  far  as  praoticable,  the  possibility  that 
two  or  more  agents  might  at  the  same  time  sell  gciods  under 
the  same  license  at  different  places  and  escape  the  penalty. 
But  for  this  requirement  that  the  party  selling  shall  have 
actual  possession  of  the  license,  it  would  be  practicable  for 
two  or  more  agents  to  use  the  license  for  selling  goods  at 
the  same  time  at  different  places.  Jf  the  person  or  firm  ob- 
taining a  license  should  have  two  or  more  agents,  each 
mifl'A^  fraudulently  employ  it  for  "  his  protection."  Thus, 
upon  demand  of  the  sheriff  or  other  officer,  to  see  the  li- 
cense, the  agent  then  selling,  or  offering  to  sell,  might  say 
that  be  had  a  license;  that  he  had  by  inadvertence  or  ac- 
cident, left  it  at  a  distant  point  on  a  railroad  ;  that  he  would 
get  it  by  the  next  post  and  exhibit  it  as  required ;  a  second 
agent  might  sell,  or  offer  to  sell  goods,  and  say  and  do  like- 
wise towards  another  officer;  a  third  might  do  the  same 
thing,  and  all  three  might  sell,  or  offer  to  sell  goods,  and 
in  a  few  hours  after  such  sales,  each  might  be  able  to  show 
the  sheriff  or  other  officer  the  license  for  **  his  protection," 
granted  to  his  employer.  But  for  this  requirement  of  the 
statute,  in  view  of  the  railroad  connections,  it  was  possible 
to  have  so  prostituted  the  license  granted  to  the  principal 
of  the  defendant  as  to  '*  protect"  one  of  his  possible  agents 
at  Raleigh,  one  at  Goldsboro,  one  at  Wilson,  one  at  Rock}' 
Mount,  and  the  defendant  at  Enfield,  for  sellisg  goods  for 
their  principals  in  each  of  the  towns  named  at  the  same 
time — each  agent  in  the  case  supposed,  could  in  the  course 
of  a  few  hours  after  selling  goods,  have  shown  the  license 
to  the  sheriff  or  other  officer  demanding  to  see  the  same. 
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It  is  not  sufficient  to  say,  that  it  is  not  probable  this  would 
be  done ;  it  might  be  done  !  Nor  is  it  sufficient  to  sa}*^,  that 
agents  perpetrating  such  frauds  would  probably  be  detected 
sooner  or  later ;  they  might  be ;  in  many  instances  no  doubt 
they  would  not  be.  The  legislature  has  deemed  it  neces- 
sary and  wise  to  provide  against  such  opportunities  to  com- 
mit fraud  under  the  statute  cited. 

The  plain  purpose  of  the  statute  is  to  require  the  pay- 
ment of  the  taxes  imposed  by  it  on  persons  selling  goods 
by  the  wholesale  with  or  without  samples,  and  while  it  is  no 
part  of  its  purpose  to  restrain  or  delay  the  honest  merchant 
from  selling  his  goods,  but  on  the  contrary,  it  is  its  purpose 
to  encourage  and  protect  him,  it  undertakes  to  cut  off  as 
far  as  practicable,  the  possibility  of  fraudulent  practices  of 
such  persons  as  seek  to  avoid  paying  the  taxes  due  the 
state.  It  plainly  intends  that  but  one  person  at  a  time  shall 
use  a  license;  and  to  secure  this,  that  person  is  required  to 
have  the  license  in  his  actual  possession  at  the  time  he  sells 
or  offers  to  sell  goods  under  it.  So  that,  it  is  not  sufficient 
to  pay  the  tax  and  obtain  a  license  to  be  shown  when  con- 
venient, but  is  just  as  necessary  that  the  person  selling  goods 
under  the  license,  shall  have  it  in  his  actual  possession  at 
the  time  he  sells  or  offers  to  sell  them.  If  he  fails  to  do 
this,  he  incurs  the  penalt)'^  prescribed. 

Looking  at  this  case  as  presented  by  the  record,  we  are 
impressed  with  the  belief  that  the  defendant  and  his  princi- 
pals acted  in  good  faith,  but  this  does  not  excuse  or  relieve 
him  from  the  penalty.  He  had  no  right  to  sell  goods  as  he 
did  without  having  the  license  in  his  actual  possession ; 
this  was  as  necessary  for  "his  protection,"  as  the  license 
itself.  Hef)ught  to  have  delayed  selling  the  goods  until  he 
got  actual  possession  of  the  license. 

The  statute  does  not  exempt  persons  from  the  penalty  who 
make  honest  mistakes  in  eases  like  this,  or  make  any  pro- 
vision for  their  relief;  it  requires  all  to  be  circumspect,  and 
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comply  with  all  its  requirements,  not  simply  a  part  of 
them. 

It  is  said  that  the  statute  is  a  severe  and  exacting  one ; 
with  that  we  have  nothing  to  do;  it  is  our  province  to 
expound  and  apply  it  in  the  cases  that  come  before  us.  We 
do  not  doubt  that  we  have  properly  given  effect  to  the  leg- 
islative will. 

There  is  error  for  which  the  judgment  of  the  superior 
court  of  Halifax  county  must  be  reversed,  and  judgment 
entered  here  for  the  plaintiff. 

Error.  Reversed. 


'   ASA  COLEY  V.  R.  J.  LEWIS. 

Marriage  License — Penalty  against  Register  of  Deeds  for  issuing 
same  without  compliance  with  the  statute. 

1.  A  register  of  deeds  is  not  permitted  to  issue  a  marriage  license, 
where  one  of  the  parties  is  under  eighteen  years  of  age,  until  the 
consent  in  writing  of  the  person  under  whose  charge  he  or  she  is, 
shall  he  delivered  to  the  register.  The  written  consent  is  a  condi- 
tion precedent  to  its  issue. 

2.  Therefore  where  the  register  delivered  a  license  complete  in  form 
to  one  with  instructions  not  to  give  it  to  the  parties  until  the  moth- 
er's  consent  in  writing  was  given  (which  was  necessary  here),  and  it 
was  never  presented  to  the  mother  or  her  consent  obtained,  but 
the  marriage  ceremony  was  performed  under  it;  Held  that  the 
register  is  liable  to  the  penalty  of  (200  prescribed  by  section  1614 
of  Thb  Code. 

Civil  Action  tried  on  appeal  at  Spring  Term ,  1884,  of 
Haufax  Superior  Court,  before  Avery^  J. 
Judgment  for  defendant;  appeal  by  plaintiff. 
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Mr.  R.  0.  Burton,  Jr,,  for  plaintiff. 
Messrs.  Mullen  &  Moore,  for  defendant. 

Smith,  C.  J.  The  plaintiff's  action  is  to  enforce  the  pen- 
alty of  two  hundred  dollars,  alleged  to  have  been  incurred 
under  the  act  of  February  12, 1872,  constituting  chapter  42 
of  The  Code,  and  entitled  "  Marriage  and  Marriage  Settle- 
ments and  the  Contracts  of  Married  Women." 

The  material  facts. presented  in  the  *'case  agreed"  and 
submitted  to  the  judge  in  the  superior  court  for  his  deter- 
mination of  the  law  arising  thereon,  are  these : 

On  December  14, 1881,  one  Lewis  Edwards  applied  to  the 
defendant,  who  was  then  register  of  deeds  for  the  county  of 
Halifax,  for  a  license  for  the  marriage  of  Alick  Powell,  his 
brother-in-law,  and  Bettie  Vine,  stating  at  the  time  that  the 
latter,  then  residing  with  her  mother,  was  under  the  age  of 
seventeen  years.  The  defendant  at  first  declined  to  give 
the  license  without  the  written  permission  of  the  mother. 
But  upon  the  representations  of  Edwards  as  to  the  condi- 
tion of  the  roads  and  bad  weather,  the  defendant  wrote  out 
and  signed  the  license,  at  the  same  time  preparing  the  cer- 
tificate to  be  signed  by  the  mother  and  giving  her  consent 
to  the  proposed  marriage,  both  of  which  were  delivered  to 
Edwards  with  instructions  not  to  deliver  the  license  until 
the  accompanying  certificate  had  been  signed. 

Upon  his  return  home,  Edwards  placed  the  license  in  his 
unlocked  trunk,  whence  it  was  abstracted  by  Powell  and 
under  it  the  marriage  ceremony  performed.  The  certificate 
was  never  presented  to  the  mother  for  her  signature,  and 
her  written  consent  was  not  given. 

Section  1814  of  The  Code  is  in  these  words:  Every  reg- 
ister of  deeds  shall,  upon  application,  issue  a  license  for  the 
marriage  of  any  two  persons,  provided  it  shall  appear  to  him 
probable  that  there  is  no  legal  impediment  to  suck  mar- 
riage; provided  further,  ihsit  where  either  party  to  the  pro. 
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posed  marriage  shall  be  under  eighteen  years  of  age  and 
shall  reside  with  the  father  or  mother,  or  uncle  or  aunt,  or 
brother  or  elder  sister,  or  shall  reside  at  a  school,  or  be  an 
orphan  and  reside  with  a  guardian,  the  register  shall  not 
issue  a  license  for  such  marriage,  until  the  cotisent  in  writing 
of  the  relation  with  whom  such  infant  resides,  or,  if  he  or 
she  resides  at  a  school,  of  the  person  by  whom  such  infant 
was  placed  at  school,  and  under  whose  custody  and  control 
he  or  she  is,  shall  be  delivered  to  him,  and  such  written  consent 
shall  be  filed  and  preserved  by  the  register. 

m 

The  next  section  prescribes  the  forms  of  the  license  and 
certificate  of  marriage,  when  solemnized  by  the  person  per- 
forming the  service,  substantially  to  be  observed. 

Section  1816  declares  that  every  register  of  deeds  who 
.  shall  knowingly  or  without  reasonable  inquiry  issue  a  license 
for  the  marriage  of  any  two  persons,  to  which  there  is  any 
lawful  impediment,  or  where  either  of  the  persons  is  under 
the  age  of  eighteen  years,  without  the  consent  required  by 
section  1814  (in  the  original  act "  section  five  of  this  act,"  cor- 
responding thereto),  shall  forfeit  and  pay  two  hundred  dol- 
lars to  any  person  who  shall  sue  for  the  same. 

The  inquiry  is — has  the  defendant  by  his  acts  in  the 
premises  exposed  himself  to  the  action  for  the  prescribed 
penalty?  and  the  answer  depends  upon  the  construction 
of  the  act. 

The  contention  for  the  defendant  is  that  the  conditional 
delivery  of  the  license  to  Edwards,  with  directions  to  with- 
hold it  until  the  written  consent  of  the  mother  was  secured 
by  her  signing  the  certificate,  is  not  an  **  issue  "  of  it  within 
a  fair  interpretation  of  the  section,  and  its  surreptitious 
seizure  and  removal  from  the  trunk,  though  followed  by 
consummation  of  the  marriage,  does  not  render  the  delivery 
criminal.  .  We  do  not  acquiesce  in  this  view.  While  it  is 
true  that  upon  repeated  adjudications  under  the  statute  of 
limitations,  it  is  held  that  issue  of  process  in  an  action  which 
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arrests  its  running,  is  referrible  to  its  delivery  to  the  officer 
who  is  to  execute  it,  and  perhaps  to  the  time  of  delivery  to 
the  plaintiff  saing  it  out  when  he  intervenes,  the  word  is 
appropriate  to  designate  the  time  when  the  instrument, 
complete  in  form,  passes  out  of  the  register's  hands  by  his 
own  act  into  the  hands  of  another;  and  this,  unaffected  by 
directions  as  to  terms  for  its  subsequent  use. 

It  is  defined  by  Worcester  in  the  first  paragraph,  as  "  the 
act  of  passing  out;  exit;  egress  or  passage  out;"  and  by 
Webster,  ''  the  act  of  sending  or  causing  to  go  forth ;  a 
moving  out  of  any  enclosed  place ;  egress." 

In  this  sense  the  statute  prohibits  the  register  from  per- 
mitting the  completed  license  to  pass  from  thd  office  and 
beyond  his  control  into  the  hands  of  any  applicant  acting 
for  a  party  to  the  proposed  marriage.  It  requires,  as  a  con- 
dition precedent  to  the  issue,  the  consent  of  the  designated 
relative  or  person  in  writing,  and  this  written  consent  must 
be  '*  filed  and  preserved  "  in  the  office. 

Moreover,  if  the  prescribed  form  of  license  was  pursued,  (as 
we  must  assume,  in  the  absence  of  any  suggested  variance, 
it  was),  it  recites  the  fact — "  the  written  consent  of  Becky 
Coley,  the  mother,  to  the  proposed  marriage  having  been 
filed  with  me " — and  this  could  not  be  unless,  before  its 
preparation,  such  consent  was  given  in  a  written  and  signed 
instrument  in  possession  of  the  register.  The  penalty  is 
incurred  in  the  very  act  of  delivery  under  the  circumstances, 
and  no  escape  is  afforded  by  the  directions  given  at  the  time 
as  to  its  delivery  by  the  applicant. 

The  statute  cannot  mean  a  delivery  of  the  license  to  the 
minister  or  justice  of  the  peace,  as  essential  to  the  crimi- 
nality of  the  official  act,  and  in  that  particular  similar  to 
the  delivery  of  a  judicial  mandate  to  an  officer ;  for  if  so, 
a  delivery  to  one  of  the  parties  to  the  proposed  marriage 
would  not  be  a  violation  of  the  act.  To  give  it  this  en- 
larged scope,  would  be  to  defeat  its  object  in  preventing  the 
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clandestine  marriages  of  infants  under  the  prescribed  age, 
without  the  approval  of  parents  or  friends,  when  they  may 
be  supposed  hardly  capable  of  estimating  the  consequences 
of  so  important  a  step  in  life,  and  forming  a  matured  judg- 
ment as  to  its  propriety.  The  statute  would  be  of  little 
value^  if  capable  of  evasion  by  so  simple  a  contrivance  as 
this  case  presents. 

It  prescribes  a  safe  and  salutary  rule  to  prevent  hasty  and 
improvident  unions  on  the  part  of  persons  of  such  tender 
age,  in  not  only  requiring  the  previous  consent  of  such  as 
have  an  interest  in  their  well-being  and  happiness  in  future 
life,  but  that  the  consent  shall  be  in  writing,  unmistakable 
in  terms,  delivered  to  the  register  and  retained  by  him  be- 
fore he  is  permitted  to  issue,  that  is,  to  give  a  complete  form 
of  license  under  his  hand  to  another,  whereby  the  marriage 
may  be  brought  about. 

While  penal  statutes  must,  in  case  of  doubt,  be  strictly 
construed  in  their  operation  against  others,  a  primary  rule 
is  to  ascertain  from  the  words  used  the  intent  of  the  enact- 
ment, and  give  such  reasonable  meaning  as  will  prevent  the 
mischief  intended  to  be  remedied,  and  secure  the  ends  the 
statute  was  intended  to  subserve. 

There  is  error  in  the  ruling  and  the  judgment  must  be 
reversed,  and  judgment  entered  for  the  plaintiff  on  the  case 
agreed. 

Error.  Reversed. 
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RIDLEY  BROWN  v.  L.  B.  EATON. 

Holograph  WUl —  Valuable  Papers. 

1.  A  script,  written  in  a  book  containing  accounts  against  the  dece- 
dent's tenants,  was  found  eight  months  after  his  death,  in  a  bureau 
drawer  or  valise,  both  of  which  contained  valuable  i>apers,  and 
proved  by  three  credible  witnesses  to  be  in  the  decedent^s  hand- 

■ 

writing,  and  the  book  was  frequently  seen  by  a  witness  before 
decedent's  death  and  again  on  the  day  after  his  burial;  Held  upon 
trial  of  an  issue  devisavit  rel  non  that  the  jury  were  warranted  in 
finding  the  script  to  be  the  will  of  the  testator. 

2.  Where  one  has  two  or  more  depositories  of  his  valuable  papers, 
the  finding  his  will  in  either  will  suffice. 

{Little  V.  Lockman,  4  Jones,  494;  Adams  v.  Clai%  8  Jones,  56;  Win- 
stead  V.  Bowman^  68  N.  C,  170,  cited,  and  approved.) 

Civil  Action  devisavit  vel  non  tried  at  Fall  Term,  1884,  of 
Warren  Superior  Court,  before  Gudgei\  J. 

It  was  proved  by  six  witnesses  that  the  paper  writing  in 
controversy  was  in  the  handwriting  of  the  decedent,  J. 
Falcon  Brown. 

W.  B.  Falcon,  a  witness  for  the  propounder,  testified  that 
the  book  in  which  the  paper  writing  was  contained  was 
kept  by  his  uncle  (the  deceased)  in  his  house,  and  had  in  it 
his  accounts  with  his  tenants.  He  had  seen  it  frequently 
before  his  uncle's  death,  which  occurred  May  8, 1883,  and 
he  saw  the  book  again  the  day  subsequent  to  his  burial, 
when  Brown  the  propounder  requested  the  witness  to  go 
with  him  to  examine  the  papers  of  the  deceased.  Papers 
were  found  in  a  bureau  drawer,  and  also  in  a  leather  valise 
or  trunk,  but  the  witness  did  not  know  whether  the  book 
was  in  the  bureau  drawer  or  in  the  valise.  They  were 
placed  together  on  the  floor  and  their  contents  examined, 
and  an  inventory  taken  at  the  time.  There  were  valuable 
papers  in  both  places ;  in  the  valise,  the  witness  remembered 
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the  following  were  found :  a  note  on  G.  B.  Alston  for  about 
$2,200,  which  was  good;  $50  in  Unite.d  States  currency; 
and  other  papers,  receipts,  (&c.,  of  less  value;  and  in  the 
bureau  drawer,  were  found  $50  in  gold  and  $12  in  silver ; 
a  mortgage  on  Nat.  Nicholson  for  about  $1,000  or  $1,500, 
which  was  good ;  and  some  other  papers.  Both  the  valise 
and  drawer  were  locked. 

After  taking  the  inventory,  the  book  was  put  into  the 
drawer  which  was  locked,  and  the  propounder  Brown  took 
the  key.  The  witness  next  saw  the  book  during  the  Christ- 
mas holidays  thereafter,  when  it  was  brought  to  his  house 
by  Brown  and  his  son,  and  then  for  the  first  time  he  saw 
the  paper  writing  and  recognized  it  as  the  handwriting  of 
his  uncle. 

The  paper  writing  was  in  pencil  in  a  book  sewed  together 
in  paste-board  covers. 

Ridley  Brown,  the  propounder,  testified  that  the  book 
containing  the  paper  writing  was  found  in  a  drawer  or  valise, 
both  of  which  were  locked,  aad  the  papers  examined  as 
testified  to  by  the  witness  Falcon.  The  valise  contained 
old  deeds  to  parts  of  his  land ;  some  good  and  some  worth- 
less notes;  one  note  on  G.  B.  Alston  for  about  $2,200,  good, 
and  $50  in  greenbacks,  and  the  witness  was  inclined  to  the 
opinion  that  the  book  was  in  the  valise.  In  the  drawer, 
were  some  deeds  and  receipts ;  a  mortgage  against  Nat. 
Nicholson  for  about  $1,000  or  $1,500;  fifty  dollars  in  gold 
and  some  silver,  and  some  correspondence.  He  did  not 
examine  the  book  at  that  time,  but  put  it  in  the  drawer  and 
locked  it  and  kept  the  key.  He  put  it  in  the  drawer  with 
papers  which  he  did  not  think  it  necessary  to  take  away, 
but  carried  with  him  to  his  house  (two  miles  distant)  all 
papers  out  of  which  he  thought  any  money  could  be  made, 
and  left  the  book  there  for  convenience  of  settlement  with 
the  tenants.  He  next  saw  the  book  in  November  when 
looking  for  a  tenant's  account,  but  did  not  then  see  the  paper 
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writing ;  and  in  December  he  next  saw  the  book.  He  sent 
his  son  to  examine  a  tenant's  account  and  gave  him  the 
key  to  the  bureau  drawer  for  that  purpose,  and  on  that  day 
saw  the  paper  writing  which  was  shown  him  by  his  son. 
The  key  to  the  room,  in  which  was  the  bureau,  was  kept  by 
a  Miss  Shearin  who  lived  in  the  house  and  was  an  illiterate 
woman. 

There  were  accounts  for  the  current  year  in  the  book 
containing  the  paper  writing,  many  of  which  were  collected 
according  to  the  book. 

Falcon  Brown,  son  of  the  propounder,  testified  that  he 
went  for  the  book  about  the  27th  of  December.  He 
got  the  key  to  the  drawer  from  his  father,  and  examined 
the  book  for  one  Stanberry's  account,  and  found  the  paper 
writing  on  that  occasion  and  carried  it  to  his  father  and 
they  then  went  together  to  Falcon's  carrying  the  book  with 
them. 

Upon  this  evidence  it  was  agreed  that  if  the  paper  writing 
was  properly  found  as  required  by  the  statute,  then  the  jury 
should  render  a  verdict  for  the  plaintiff  propounder;  and 
if  not,  then  for  the  caveators. 

His  Honor,  being  of  opinion  with  the  propounder,  so 
charged  the  jury  and  the  issue  was  found  accordingly. 
Judgment ;  appeal  by  defendant. 

Messrs.    W.    A.  Montgomery  and    Battle   <Sc   Mordecai,  for 
plaintiff. 
No  counsel  for  defendant. 

Ashe,  J.  The  only  question  presented  by  the  record  for 
the  determination  of  this  court,  is — Was  there  such  a  find- 
ing of  the  paper  writing  as  is  required  by  the  statute?  ' 

The  statute  provides  that  "  no  last  will  or  testament  shall 
be  good  or  sufficient  in  law  or  equity  to  convey  or  give  any 
estate,  real  or  personal,  unless  such  last  will  shall  have  been 
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written  in  the  testator's  lifetime,  and  signed  by  him  or  some 
other  person  in  his  presence  and  by  his  direction,  and  sub 
scribed  in  his  presence  by  two  witnesses  at  least,  no  one  of 
whom  shall  be  interested  in  the  devise  or  bequest  of  the 
caid  estate;  or  unless  such  last  will  and  testament  be  found 
among  the  valuable  papers  and  effects  of  any^  deceased  per- 
son, or  shall  have  been  lodged  in  the  hands  of  any  person 
for  safe  keeping,  and  the  same  shall  be  in  the  handwriting 
of  such  deceased  person,  with  his  name  subscribed  thereto, 
or  inserted  in  some  part  of  said  will ;  and  if  such  hand- 
writingshall  be  proved  by  three  credible  witnesses  who  verily 
believe  such  will  and  every  part  thereof  is  in  the  hand- 
writing of  the  person  whose  will  it  appears  to  be,  then  such 
will  shall  be  sufficient  to  give  and  convey  real  and  personal 
estate."     Rev.  Code,  ch.  119,  §  1 ;  The  Code,  §  2136. 

It  is  not  disputed  that  the  paper  writing  offered  for  pro- 
bate was  in  the  handwriting  of  J.  Falcon  Brown,  and  that 
his  handwriting  was  proved  by  three  credible  witnesses; 
but  it  is  contended  that  it  was  not  found  among  his  valua- 
ble papers  and  effects,  according  to  the  requirements  of  the 
statute,  so  as  to  constitute  it  the  last  will  and  testament  of 
the  said  Brown. 

The  counsel  for  the  caveators  relied  upon  the  cases  of  Little 
v.  Lockmariy  4  Jones,  494,  and  Adams  v.  Clark^  8  Jones,  56. 
We  do  not  controvert  the  decision  in  those  cases.  They 
were  conectly  decided  upon  the  facts  presented.  In  the 
first  case,  the  script  propounded  was  found  in  the  drawer  of  a 
bureau  among  some  worthless  papers  and  rubbishy  and  there 
were  valuable  papers  and  effects  kept  in  another  drawer  of 
the  same  bureau  ;  the  script  was  not  found  among  the  val- 
uable papers  and  effects.  And  in  the  latter  case,  which  the 
learned  counsel  contends  is  analagous  to  the  one  before  us, 
the  script  was  seen  eight  months  before  the  death  of  the 
decedent,  when  he  was  seen  to  put  it  in  a  pocket  book,  in 
which  he  usually  carried  bank   bills,  and  not  seen  again 
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until  shortly  before  the  trial  of  the  issue,  and  it  was  held  that 
that  was  no  evidence  it  was  found  at  or  after  the  death  of  the 
decedent. 

But  the  facts  of  our  case  are  altogether  diflFereut.  Here, 
the  will  was  written  in  a  book  with  paste-board  covers  in 
which  accounts  against  tenants  of  the  decedent  were  kept 
by  him  for  the  purpose  of  settlement  with  them.  The  book 
was  frequently  seen  by  one  of  the  witnesses  before  decedent's 
death,  and  again  on  the  day  subsequent  to  his  burial.  The 
book  was  kept  either  in  a  bureau  drawer  or  in  a  valise,  but 
in  the  one  oir  the  other,  both  of  which  were  kept  locked. 
And  notwithstanding  the  will  was  not  discovered  until  eight 
months  after  the  death  of  J.  Falcon  Brown,  there  is  a  moral 
certainty  that  the  will  was  in  either  the  drawer  or  valise  at 
the  time  of  his  death,  and  the  jury  were  well  warranted  in 
so  finding. 

The  only  other  inquiry  then  to  make  it  the  will  of  the 
decedent,  is — Was  it  found  among  his  valuable  papers  and 
effects  ? 

There  were  valuable  papers  in  both  the  drawer  and  valise. 
In  the  drawer,  were  somedeeds,amortgage  against  Nat.  Nich- 
olson for  about  $1,000  or  $1,500,  some  receipts,  fifty  dollars 
in  gold  and  some  silver.  In  the  valise,  were  old  deeds  to 
parts  of^  his  land,  some  notes,  one  on  G.  B.  Alston  for  about 
$2,200,  fifty  dollars  in  greenbacks,  and  one  of  the  witnesses 
expressed  the  belief  that  the  book  was  in  the  valise;  and 
the  book  itself  containing  accounts  against  his  tenants  was 
a  valuable  paper,  and  title-deeds,  notes  and  mone}'^  are  cer- 
tainly valuable  effects. 

So  that,  no  matter  whether  the  script  was  found  in  the 
drawer  or  valise,  it  was  found  among  his  valuable  papers 
and  effects,  and  having  been  proved  by  three  credible  wit- 
nesses to  be  in  the  handwriting  of  J.  Falcon  Brown,  it  comes 
up  fully  to  the  requirements  of  the  statute. 

Where  a  person  has  twd  or  more  depositories  of  his  val- 
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liable  papers  and  effects,  the  finding  in  either  will  suffice. 
It  is  not  necessary  it  should  be  found  in  that  which  con- 
tains the  most  valuable  papers  and  effects.  Winstead  v. 
Bovman,  68  N.  C,  170. 

There  is  no  error.  Let  this  be  certified  to  the  superior 
court  of  Warren  county  that  further  proceedings  may  be 
had  according  to  law. 

No  error.  Affirmed. 


M.  WEmBERG  V.  ALBEMARLE  &  RALEIGH  RAILROAD 

COMPANY. 

Railroads — Common    Carriers— Negligence — Bill  of    Lading, 

stipulations  in. 

The  rule  announced  in  PMfer  v.  Railroad,  89  N.  C,  311,  that  a 
stipulation  in  a  bill  of  lading,  given  by  one  of  nn  associated 
through-line  of  common  carriers  to  transport  goods  beyond  its 
own  line,  to  the  effect  that  if  damage  to  the  same  be  sustained  by 
the  shipper,  that  company  alone  in  whose  custody  the  goods  were 
at  the  time  of  the  loss  shall  be  answerable,  is  affirmed. 

[PMfer  V.  Railroad,  89  N.  C,  311;  PJdUips  v.  Railroad,  78  N.  C, 
294,  cited  and  approved.) 

Civil  Action  tried  on  appeal  from  a  justice's  judgment, 
at  Fall  Term,  1883,  of  Edgecombe  Superior  Court,  before 
Shepherd,  J. 

Upon  the  facts  stated  in  the  opinion  liere,  and  no  evidence 
of  defendant's  negligence  having  been  introduced,  the  court 
below  held  with  the  defendant,  and  gave  judgment  accord- 
ingly, from  which  the  plaintiff  appealed. 
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No  counsel  for  defendant. 


Merrimon,  J.  The  plaintiff  delivered  to  the  defendant 
company  a  box  of  merchandise,  to  be  transported  over  its 
railroad  from  Tarboro  to  Williamston,  in  this  state,  and 
thence  by  steamer  to  Baltimore,  Md.,  and  took  from  the  de- 
fendant a  bill  of  lading  that  contained  this  provision  :  "  It 
is  further  stipulated  and  agreed,  that  in  case  of  any  loss, 
detriment  or  damage  to,  or  sustained  by  any  of  the  property 
herein  receipted  for  during  such  transportation,  whereby 
any  legal  liability  or  responsibility  shall  or  may  be  incurred, 
that  company  shall  alone  be  held  answerable  therefor  in 
whose  actual  custody  the  same  may  be  at  the  time  of  the 
happening  of  such  loss,  detriment  or  damage,  and  in  such 
case,  that  company  shall  have  the  benefit  of  any  insurance 
effected  by  or  on  account  of  the  owner  or  shipper  of  said 

goods." 

The  goods  were  of  the  value  of  $78,  were  duly  transported 
by  defendant  and  delivered  to  the  steamboat  company  at 
Williamston,  and  they  were  destroyed  by  fire  while  in  the 
actual  custody  and  care  of  the  latter  company.  There  is 
no  allegation  that  the  defendant  was  in  default  in  any  re- 
spect, except  as  it  might  be  liable  on  account  of  the  sup- 
posed negligence  of  the  steamboat  company.  The  railroad 
line  and  the  steamboat  line  were  distinct  but  connecting 
lines  of  transportation  between  Tarboro  and  Baltimore,  and 
each  in  the  course  of  business  delivered  freights  to  the  other 
for  transportation. 

This  being  the  case,  we  are  of  opinion  that  the  plaintiff 
cannot  hold  the  defendant  liable  for  the  loss  sustained  by 

him. 

The  bill  of  lading  was  evidence  of  a  contract  between  the 
plaintiff  and  defendant,  and  the  former  is  bound  by  all  the 
stipulations  therein  that  were  lawful  and  did  not  contravene 
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public  policy  in  respect  to  common  carriers.  The  court 
held  in  Phifer  v.  Railroad^  89  N.  C,  311,  that  a  stipulation 
precisely  like  that  recited  above  was  reasonable,  and  did 
not  contravene  any  rule  of  law  or  public  policy,  and  was 
binding,  upon  the  shipper  of  goods  or  party  to  it.  The 
Chief  Justice  delivered  an  elaborate  opinion  in  that  case, 
correctly  expounding  the  law,  and  we  see  no  reason  to  mod- 
ify it  in  any  respect.  It  is  directly  in  point  here,  and  this 
case  must  be  governed  by  it. 

The  plaintiff's  counsel  relied  in  the  argument  upon  the 
case  of  PhiUips  v.  Railroad,  78  N.  C,  294.  That  case  might 
be  applicable  and  in  point,  but  for  the  stipulation  in  the 
bill  of  lading  above  set  forth.  If  there  had  been  no  such 
stipulation,  then  the  defendant  might  have  been  liable  in 
case  of  negligence. 

The  view  we  have  taken  renders  it  unnecessary  to  advert 
to  any  other  ground  of  error  assigned  in  the  record. 


H.   J.    GRBENLEAF  v.    NORFOLK   SOUTHERN    RAILROAD 

COMPANY. 

New  Promue — Statuk  of  Limitations —  Contract  of  Corporation — 

T  Vrdid — Interest— Practice. 

1.  A  new  promise  must  be  unconditional  and  in  writing,  signed  hy 
the  party,  and  to  pay  the  "mount  of  the  original  debt,  in  order 
to  remove  the  bar  of  the  statute  and  revive  the  contract.  Thr 
CooB,  §  172.  The  exception  to  the  judge^s  charge  in  this  case 
eannot  be  sustained. 

2.  A  contract  made  by  an  officer  of  a  corporation  and  ratified  by 
the  corporation,  becomes  the  contract  of  the  latter. 
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3.  A  verdict  allowing  **  interest  to  date"  in  a  case  where  the  proof 
is  that  the  principal  sam  was  due  in  April,  187G,  is  sufficiently 
definite  as  to  the  time  for  which  the  computation  is  to  be  made. 

4.  Suggestions  of  counsel  as  to  what  occurred  on  the  trial  will  not 
be  regarded.  This  court  is  confined  to  the  consideration  of  the 
record. 

{Ward  V.  Herring  4 'Jones,  23;  Lojig  v.  Qantley,  4  Dev.  &;  Bat.,  313; 
Brumble  v.  Broicn,  71  N,  C,  513;  Whissenhunt  v.  Jones,  80  N.  C, 
348,  cited  and  approved.) 

Civil  Action,  tried  at  Spring  Term,  1884,  of  Pasquo- 
tank Superior  Court,  before  Gudger,  J. 

This  action  was  instituted  on  the  1st  day  of  June,  1880, 
to  recover  the  sum  of  $952.14  claimed  to  be  due  tbe  plain- 
tiff from  the  defendant,  upon  a  liquidated  account  dated 
April  18, 1876.  It  was  originally  brought  against  the  Eliza- 
beth City  and  Norfolk  railroad  company  (now  the  Norfolk 
Southern).  The  facts  are  stated  in  the  opinion  here.  Judg- 
ment for  plaintiff;  appeal  by  defendant. 

Messrs.  Grandy  &  Aydletl,  for  plaintiff. 
Messrs.  Starke  &  Martin,  for  defendant. 

Smith,  C.  J.  This  action  is  prosecuted  by  the  plaintiff  as- 
signee of  William  A.  Greenleaf,  to  recover  the  balance  of 
an  alleged  indebtedness  due  for  services  rendered  as  secre- 
tary of  tbe  defendant  company  under  its  former  name  and 
organization  in  the  sum  of  nine  hundred  and  fifty-iwo  dol- 
lars and  fourteen  cents,  with  interest  thereon  accrued  since 
April  18th,  1876. 

The  andwer  controverts  any  liability  in  the  premises,  and, 
if  any  exists,  sets  up  as  a  defense  thereto  the  lapse  of  time 
as  a  bar  to  the  action.  Several  issues  were  submitted  to  the 
jury  and  passed  on,  of  which  it  is  only  necessary  to  consider 
two  as  bearing  upon  the  subject  matter  of  the  defendant's 
appeal. 
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1.  Is  the  defendant  company  indebted  to  the  plaintiff^ 
and,  if  so,  in  what  sum  ?  The  jury  answer :  Yes,  about  nine 
hundred  and  fifty-two  dollars  and  fourteteu  cents,  with  in- 
terest to  date. 

4.  Is  the  plaintiff's  claim  barred  by  the  statute  of  limit- 
ations?   The  jury  answer :  It  is  not. 

Upon  the  trial  the  defendant's  counsel  requested  the  court 
io  give  these  instructions  to  the  jury ; 

1.  In  order  to  remove  the  bar  of  the  statute  of  limita- 
tions the  new  promise  must  be  in  writing,  and  must  be  un- 
conditional, and  if  the  jury  believe  from  the  evidence  that 
the  new  promise  alleged  by  the  plaintiff  to  have  been  made 
by  the  defendant  was  not  in  writing,  or  was  to  pay  a  less 
amount  than  the  original  debt,  or  in  some  modified  form, 
then  the  plaintifi^  is  not  entitled  to  recover. 

The  court  gave  the  charge,  adding :  But  if  the  promise 
was  in  writing  and  to  pay  the  full  amount,  it  removes  the 
bar  of  the  statute.    To  this  the  defendant  excepted. 

2.  It  is  not  within  the  ordinary  scope  of  the  power  and 
authority  of  a  secretary  of  a  railroad  corporation  to  make 
contracts  binding  such  corporation,  and  unless  from  t^e 
evidence  the  jury  believe  that  the  secretary  of  the  defend- 
ant company  was  expressly  authorized  by  a  regular  vote  of 
the  board  of  directors  of  the  company  to  make  the  written 
contract,  which  plaintiff  alleges  to  have  been  made,  the  de- 
fendant is  not  bound  by  the  contract,  and  the  plaintiff  can- 
not recover  in  this  action. 

The  instruction  was  given  with  the  omission  of  the  con- 
cluding words,  *'  and  the  plaintiff  cannot  recover  in  this 
action,"  in  place  of  which  were  substituted  the  following : 
''Bat  if  such  contract,  if  made  by  the  secretary,  was  after- 
wards ratified  by  the  company,  it  is  a  contract  binding  upon 
it"    The  defendant  again  excepts. 

The  first  exception  cannot  be  sustained  unless  the  sub- 
stituted sentence  so  changes  the  meaning  of  the  instruction 
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as  to  make  it  erroneous  in  law.  This  is  not  the  effect,  for 
it  leaves  in  full  force  every  substantial  element  in  the  charge 
given  in  the  very  form  asked,  and  is  but  the  counterpart 
of  the  proposition.  The  instruction  is  that  the  promise,  to 
be  operative,  must  be  in  writing — unconditional,  and  not  to 
pay  a  sum  less  than  the  original  debt.  These  conditions 
must  unite  in  order  to  remove  the  statutory  bar.  The  sub- 
joined qualification  is,  that,  if  it  be  in  writing  and  to  pay 
the  whole  debt,  it  must  revive  the  contract  and  displace  the 
obstruction  in  the  way  of  recovery.  Taken  in  its  entirety, 
the  charge  leaves  in  full  force  what  had  been  before  said, 
that' the  promise  must  be  in  writing,  extend  to  the  whole 
debt,  and  not  be  in  "  a  modified  form,"  by  which  last  ex- 
pression is  meant  that  the  promise  must  be  to  pay  in  money, 
and  not  in  something  else  of  value,  or  in  other  words  the 
reviving  promise  must  be  commensurate  with  the  original 
promise. 

The  argument  for  the  appellant  was  pressed  with  much 
earnestness  that  an  important  feature  in  the  "promise  or 
acknowledgment"  required  by  the  statute  to  give  it  effect 
is  omitted,  in  that,  it  must  be  "  signed  by  the  party  to  be 
charged,"  and  that  this  is  error.     C.  C.  P.  §51. 

The  charge,  as  requested  and  as  given,  evidently  assumes 
the  presence  of  the  necessary  signature  and  the  formal  ex- 
ecution,  otherwise  it  would  not  be  the  defendant's  contract, 
and  is  directed  to  a  description  of  the  essential  substance  of 
the  contract  and  its  efficiency  when  properly  entered  into. 
No  distinction  between  a  contract,  signed  by  the  debtor 
himself  and  one  executed  on  his  behalf  bv  an  authorized 
agent,  is  adverted  to  or  assignment  of  error  found  in  the 
record  for  this  omission,  and  surely  the  appellant  cannot 
complain  that  the  instruction,  prepared  by  its  counsel  and 
given  in  very  words  tiy  the  court,  is  erroneous  for  such  now 
alleged  defect.  How  can  we  take  notice  of  the  kind  of  sig- 
nature in  the  absence  of  any  statement  in  the  record,  and 
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no  objection  to  the  contract  is  made  based  upon  the  sup- 
posed fact?  Our  appellate  jurisdiction  is  limited  to  errors 
assigned  in  the  rulings  of  the  court  below,  and  in  the  charge 
of  the  judge,  for  only  such  are  understood  to  be  intended 
for  revision  and  the  statements  of  the  record  directed  to 
their  elucidation. 

Our  only  inquiry  is  as  to  the  correctness  of  the  direction 
upon  the  features  of  the  contract  to  which  the  attention  of 
the  judge  is  called,  not  to  others  wholly  outside,  and  in  this 
the  ruling  is  not  obnoxious  to  objection. 

2.  The  exception  to  the  second  charge  as  modified  is 
equall}^  untenable. 

It  obviously  refers  to  the  original  contract  and  declares 
how  an  agreement  entered  into  by  an  officer  of  the  com- 
pany, such  as  is  described,  without  previous  authority,  may 
become  the  agreement  of  the  company.  No  fault  can  be 
imputed  to  this  statement  of  the.  law.  It  may,  by  subse- 
quent adoption  or  ratification,  become  as  effectual  and  bind- 
ing as  if  the  person  acting  in  its  behalf  had  been  invested 
with  power  to  bind  the  principal ;  and  the  more  especially 
does  this  principle  apply  to  an  officer  of  the  company  en- 
gaged in  the  discharge  of  his  duties,  upon  the  maxim,  rati- 
hihitio  retro  trahitur  et  mandato  cequiparatur. 

The  court  is  not  defining  the  promise  which  imlawis 
necessary  to  revive  a  pre-existing  liability,  lost  or  incapa- 
ble of  being  enforced  in  consequence  of  delay,but  such  prom- 
ise as  will  in  the  first  instance  impose  an  obligation  upon  a 
principal  party,  and  the  instruction  to  this  effect  requested. 
Had  it  been  refused,  it  would  then  become  necessary  to  send 
up  in  the  transcript  all  the  evidence  heard  bearing  upon 
the  issues,  in  order  to  our  reviewing  the  ruling  and  passing 
upon  its  correctness.  If  there  were  none  such  as  would 
warrant  the  finding,  the  jury  ought  to  have  been  so  directed 
and  there  would  be  error  in  the  refusal  to  so  charge.  As 
it  is  not  seen  from  the  record  that  any  such  request  was 
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preferred,  the  appellant  cannot  be  heard  here  to  complain 
that  the  jury  were  not  instructed  in  this  particular.  The 
practice  in  this  court  has  been  uniform  not  to  entertain 
such  an  exception  here  taken  for  the  first  time,  and  to  con- 
sider the  case  as  stated  to  present  only  the  exceptions  made 
in  the  court  below. 

We  cannot  know  how  much  evidence  was  offered  not 
contained  in  the  statement  on  appeal..  Ward  v.  Herririy  4 
Jones,  23 ;  Long  v.  GanUey,  4  Dev.  &  Bat.,  313 ;  Bramble  v. 
Brovm,l\  N.  C,  513;  Whmmhuni  y.  Jmes^^Q  K  C,  348, 
and  numerous  other  cases. 

Of  the  three  grounds  assigned  in  support  of  the  motion 
to  set  aside  the  verdict  and  grant  a  new  trial,  the  first  two^ 
to-wit :  for  misdirection  and  because  the  verdict  is  "  contrary 
to  law  and  evidence''  have  already  been  disposed  of  and 
need  no  further  comment.  The  last  only  remains  to  be 
considered,  and  that  is,  that  interest  is  adjudged  from  a 
period  not  fixed  in  the  verdict  and  therefore  not  authorized 
by  the  indefinite  finding  of  "  interest  to  date." 

It  was  in  proof  that  the  principal  sum  demanded,  if  recov- 
erable, was  due  in  April,  1876,  and  the  court  charged  that 
interest  was  to  be  allowed,  if  the  plaintiff  was  entitled  to 
recover  his  debt,  from  that  date.  The  verdict  must  be 
understood  in  connection  with  the  charge,  and  when  it 
allows  *'  interest  to  date"  it  must  be  taken  to  intend  it,  in 
conformity  with  the  instruction,  and  thus  the  time  for 
which  the  computation  is  to  be  made  is  rendered  definite 
and  certain.  Nor  was  any  complaint  made  as  to  this  direc- 
tion until  after  the  rendition  of  the  verdict. 

That  interest  was  recoverable  is  manifest  from  the  very 
words  of  the  statute,  nor  is  the  contrary  asserted  in  the  argu- 
ment here. 

We  cannot  listen  to  suggestions  as  to  what  transpired  in  the 
court  when  the  trial  took  place,  nor  the  manner  in  which 
the  case  on  appeal  has  been  prepared.    We  are  confined  to 
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the  examination  of  the  record  sent  up,  and  can  only  pass 
upon  errors  therein  appearing,  assuming  that  it  is  made  out 
only  to  present  such  for  an  appellate  revision.  This  is  a 
necessary  rule,  and,  as  cases  are  to  be  made  out  by  the  ap- 
pellant, and  the  intervention  of  the  judge  only  required 
when  exceptions  are  taken  by  the  appellee,  and  then  to  pa'ss 
upon  and  adjust  the  differences,  leaving  untouched  such  as 
are  concurred  in  by  both  parties,  it  is  obvious,  when  the  prac- 
tice is  observed,  there  can  be  little. cause  of  complaint,  or  if 
so  it  does  not  admit  of  correction  here.  The  judge  who 
tries  the  cause  is  better  prepared  to  decide  upon  disputed 
matters,  occurring  under  his  own  observation,  and  to  him 
the  law  confides  the  power  and  imposes  the  duty  of  settling 
them. 

Ther^  is  no  error  and  the  judgment  must  be  affirmed. 

No  error.  Affirmed. 


WILMINGTON  &  WELDON   RAILROAD  COMPANY  v.  W.  H. 

KITCHIN  and  others. 

Negotiable  Instruments — Alteration  of    Bond  does  not  vitiaie, 

when — Agency, 

1.  Where  a  bond  was  placed  in  the  hands  of  a  co-obligor  for  deliv- 
ery, without  condition  or  instructions,  and  he  subsequently  erased 
the  name  of  one  of  the  signers  before  delivering  it  to  the  obligee 
and  without  his  knowledge  or  consent ;  Held  that  the  bond  is  not 
vitiated. 

2.  In  such  the  co-obligor  acts  as  the  trusted  agent  of  his  associate 
obligors,  and  his  abuse  of  the  trust  in  altering  the  bond  does  not 
relieve  them  from  liability  upon  the  same. 
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3.  Where  one  of  two  persons  must  suffer  loss  by  the  fraud  of  a  third 
person^  he  who  first  reposes  the  confidence  must  bear  the  loss. 

{Vass  V.  Riddick,  89  N.  C,  6;  Barnes  v.  Leiuis,  73  K  C,  138;  Givyii 
V.  Patterson^  72  N.  C,  189,  cited  and  approved.) 

Civil  Action,  tried  at  Fall  Term,  1883,  of  Edgecombe 
Superior  Court,  before  Shepherd,  J, 

The  action  was  brought  to  recover  the  balance  due  on  a 
bond  of  twenty-five  thousand  dollars,  which  the  defendants, 
forty-eight  in  number,  had  executed  to  one  John  Barry  and 
assigned  by  him  to  the  plaintiff. 

In  or  about  the  month  of  July,  1881,  the  said  Barry  en- 
tered into  a  contract  with  Kitchin  and  others  to  construct 
the  road-bed  of  a  branch  railroad  from  the  town  of  Scot- 
land Neck,  in  Halifax  county,  to  a  point  on  the  plaintiff's 
road,  about  a  mile  and  a  half  south  of  the  town  of  Halifax. 
Among  other  things,  he  stipulated  to  furnish  all  the  cross- 
ties  and  lay  the  same,  and  do  all  the  necessary  work  to  com- 
plete the  road-bed,  for  the  consideration  of  twenty-five 
thousand  dollars,  to  be  paid  him  when  the  road  was  com- 
pleted. To  secure  to  hi?n  the  said  sum,  the  defendants,  in- 
cluding C.  P.  Simmons,  A.  A.  White,  James  A.  White,  J. 
L.  Whitehead,  B.  J.  Allsbrook  and  B.  D.  Gray,  executed  the 
bond  which  is  the  subject  of  the  action,  to  said  Barry,  in 
which  they  jointly  and  severally  obligate  themselves  to  pay 
him  the  said  sum  when  the  road-bed  was  completed  and  ac- 
cepted by  the  engineer  in  charge.     It  was  so  accepted. 

All  the  defendants,  except  C.  P.  Simmons  and  the  others 
above  named,  resisted  the  recovery  of  the  plaintiff  upon  the 
ground  that  there  had  been  a  material  alteration  in  the 
bond,  which  rendered  it  void.  They  alleged  in  their  answer 
that  defendant  Kitchin,  one  of  the  signers  of  the  bond, 
brought  it  to  them  and  requested  them  to  sign  it,  and  at 
that  time  it  had  been  signed  by  some,  and  among  them  was 
the  name  of  Alfred  White,  a  man  of  wealth  and  a  promi- 
nent citizen  of  Scotland  Neck ;  and  they  seeing  his  name, 
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with  those  of  others,  agreed  to  sign  the  bond,  and  did  sign 
it  by  the  request  of  Kitchin  ;  and  after  their  signatures  were 
'  obtained,  and  before  the  bond  was  delivered  by  Kitchin  to 
the  obligee  named  therein,  the  name  and  signature  of  Alfred 
White  was  erased  at  his  request  by  the  said  Kitchin,  and 
the  bond  was  altered  without  the  knowledge  or  consent  of 
these  defendants,  and  they  were  not  notified  of  the  altera- 
tion until  after  the  delivery  of  the  bond  by  Kitchin  to  the 
obligee. 

The  following  issues  were  thereupon  submitted  to  the 
jury,  who  responded  as  indicated: 

1.  Was  the  name  of  Alfred  White,  one  of  the  obligors, 
erased  after  the  signatures  of  the  bond  by  the  defendants 
without  the  knowledge  or  consent  of  the  defendants  ?  An- 
swer— Yes. 

2.  Did  the  obligee  named  in  the  bond  know  or  consent  to 
the  erasure  of  Alfred  White's  name?     He  did  not. 

3.  Was  Alfred  White,  at  the  time  of  his  signature  of  the 
bond,  a  man  of  wealth,  and  did  he  sign  the  same  before  the 
defendants?     Yes. 

4.  Was  the  name  of  Alfred  White  on  the  bond  an  induce- 
ment to  the  defendants  to  sign  it?     Yes. 

5.  Did  the  defendants  sign  the  bond  solely  because  White's 
name  was  on  it  ?    No. 

It  was  admitted  by  the  parties  that  the  alteration  was 
made  before  delivery. 

Thereupon  it  was  adjudged  by  the  court  that  the  plaintiff 
is  not  entitled  to  recover,  and  that  defendants  recover  their 
costs.    From  this  judgment  the  plaintiff  appealed. 

Messrs,  J.  L.  Bridgers,  Jr,j  and  Haywood  &  Haywood  for 
plaintiff. 
No  counsel  for  defendants. 

Ashe,  J.    The  only  question  presented  for  our  consider- 


42  IN  THE  SUPREME  COURT. 

Railroad  v.  Kitchik. 

ation  by  the  record,  is — Did  the  erasure  of  the  name  of 
Alfred  White  by  Kitchin,  before  the  bond  was  delivered, 
vitiate  the  bond  ? 

The  instrument  is  upon  its  face  the  joint  and  several  bond 
of  all  who  signed  it.  After  signing  and  sealing,  it  was  put 
in  the  hands  of  W.  H.  Kitchin  to  be  delivered  to  the  obli- 
gee. While  in  the  possession  of  Kitchin  the  name  of  Alfred 
White,  one  of  the  original  signers,  whose  signature  preceded 
those  of  the  defendants  who  contest  its  execution,  was  erased 
by  him  and  then  delivered  to  the  obligee  without  their 
knowledge  or  consent. 

Kitchin  was  a  co-obligor  of  the  defendants,  and,  by  leav- 
ing the  bond  in  his  hands  to  be  delivered,  was  constituted 
their  agent  for  that  purpose. 

The  act  of  erasure  was  either  a  fraud  committed  bv  him 
upon  his  co-obligors,  or  was  an'  abuse  of  the  authority  re- 
posed in  him  as  their  agent. 

If  it  was  a  fraud  practiced  by  him  upon  his  co-obligors 
without  the  knowledge  of  the  obligee,  the  defendants  are 
not  permitted  to  set  up  such  a  defence  to  relieve  themselves 
from  liability. 

It  has  been  recently  decided  by  this  court,  that  one  who 
signs  a  note  or  bond  cannot  avoid  his  liability  by  showing 
that  he  was  induced  to  execute  the  same  by  the  fraud  of 
his  co-obligor,  in  which  the  obligee  had  no  participation. 
Vass  V.  Riddicky  89  N.  C,  6.  There,  the  action  was  brought 
on  a  promissory  note  payable  to  W.  W.  Vass  and  purporting 
to  be  signed  by  Leroy  Bagley  and  W.  H.  Bagley.  The 
proof  was  that  Leroy  Bagley  carried  the  note  to  N.  J.  Rid- 
dick  and  asked  him  to  sign  it  as  security,  which  he  did, 
believing  that  the  signature  of  W.  H.  Bagley  was  genuine; 
but  it  turned  out  that  the  name  of  W.  H.  Bagley  was  forged, 
yet  the  court  held  that  Riddick  was  liable  and  was  not  ex- 
cused by  the  fraud  of  his  co-maker,  Leroj'  Bagley. 

In  Anderson  v.  Warren,  71  111.,  20,  where  it  was  sought  by 
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one  of  the  makers  of  a  promissory  note  to  avoid  the  pay- 
ment on  the  ground  the  note  was  obtained  by  the  fraud  and 
cirenmvention  of  a  co-maker»  which  was  not  participated 
in  by  the  payee,  it  toaa  held  that  his  right  could  not  be  affected 
by  any  fraud  practiced  between  the  makers  of  the  note. 
The  same  principle  was  announced  in  the  case  Bigelow  v. 
CormiggSy  5  Ohio,  256. 

But  conceding  there  was  no  fraud,  and  none  is  charged, 
the  question  then  arises — Was  there  such  an  abuse  of  au- 
thority given  by  the  defendants  to  Kitchin,  their  agent,  as 
to  avoid  the  bond  as  to  them  ? 

■ 

It  is  a  general  rule  laid  down  by  many  authorities,  that 
where  there  is  an  agreement  between  the  parties  to  an  obli- 
gation that  it  shall  not  be  valid  unless  executed  by  all  of 
certain  persons,  it  is  not  valid  unless  so  executed ;  but  this 
rule  is  subject  to  exceptions,  as  for  instance,  where  the  obli- 
gee had  no  notice  of  the  condition  or  reservation,  and  it  is 
absolutely  delivered.    Slate  v.  Peck,  53  Maine,  284. 

In  this  case,  there  was  no  condition  or  agreement  between 
the  obligors,  and  no  instruction  given  to  the  agent  in  regard 
to  the  delivery,  but  the  bond  was  placed  in  his  hands  for 
delivery  as  their  deed,  without  any  reservation.  The  prin- 
cipal is  bound  by  the  act  of  his  agent,  if  he  clothes  him 
with  powers  calculated  to  induce  third  persons  to  believe 
that  the  agent  had  authority  to  act  in  the  given  case.  The 
bond  was  joint  and  several,  and  when  delivered  by  Kitchin, 
it  was  the  delivery  of  each  obligor,  as  much  so  as  if  each 
obligor  had  delivered  it  in  person  as  his  separate  bond. 
"  Qui  fdcU  per  alium,  facit  per  seJ*  The  defendants  trusted 
in  his  good  faith,  and  if  he  abused  the  trust,  its  abuse  did 
not  furnish  them  with  any  good  cause  of  complaint  again&t 
the  obligee,  who,  as  was  found  by  the  jury,  did  not  know 
of  or  consent  to  the  erasure  of  White's  name.  To  adopt 
the  language  of  Chancellor  Kbnt,  who  lays  down  the  rule 
with  more  precision :     "  Whoever  deals  with  an  agent  con- 
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stituted  for  a  special  purpose,  deals  at  his  peril  when  the 
agent  passes  the  precise  limits  of  his  power ;  though  if  he 
pursues  the  power  exhibited  to  the  public,  his  principal  is 
bound  even  if  private  instructions  had  still  limited  the 
special  power."  The  rule  her^  stated  is  substantially  an- 
nounced and  maintained  in  the  case  of  MiUett  v.  Parker,  2 
Mete.  (Ky.),  608,  where  it  is  held  "  that  one  who  signs  a 
covenant  as  surety  upon  the  condition  and  agreement  be- 
tween him  and  his  principal  that  it  is  not  to  be  binding 
upon  him,  or  delivered  to  the  covenantee,  unless  another 
person  should  also  sign  it,  is  bound  thereby,  although  the 
principal,  to  whom  he  entrusted  it,  delivered  it  to  the  cove- 
nantee without  a  compliance  with  such  a  condition."  To  the 
same  effect  are  Barnes  v.  Lewis,  73  N.  C,  138;  Gwyn  v.  Pat- 
terson, 72  N.  C,  189;  Smith  v.  Moherhj,  10  B.  Mon..  246; 
ScoU  V.  Whipple,  5  Greenl.,  336  ;  1  Shep.  Touch.,  71. 

The  principle  decided  in  these  cases  disposes  of  any  con- 
clusion of  law  adverse  to  the  plaintiff,  to  be  drawn  from  the 
fact  found  by  the  jury  in  reference  to  the  fourth  issue; 
so  that  it  was  an  immaterial  inquiry  whether  the  name 
of  Alfred  White  on  the  bond  was  an  inducement  to  the  de- 
fendants  to  sign  the  same. 

But  there  is  another  principle  involved  and  decided,  di- 
rectly applicable  to  the  case  before  us :  that  where  one  of 
two  persons  must  suffer  loss  b^  the  fraud  or  misconduct  of 
a  third  person,  he  who  first  reposes  the  confidence,  or  by 
his  negligent  conduct  made  it  possible  for  the  loss  to  occur, 
must  bear  the  loss.  This  doctrine  is  recognized  in  Barnes 
V,  Lewis,  Vass  v.  Riddick,  State  v.  Peck,  supra,  and  in  Hemdun 
V.  Nichols,  1  Salk.,  289. 

.  Barry  was  an  innocent  holder.  Kitchin  was  the  agent  of 
the  defendants.  The  delivery  of  the  bond  was  confided  by 
them  to  him.  The  obligee  had  reason  to  believe  that 
Kitchin  had  authority  to  deliver  the  bond  in  the  state  ex- 
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isting  at  the  time  of  delivery.  The  defendants  reposed  the 
confidence  and  must  sustain  the  loss,  if  any. 

There  is  error.  The  judgment  of  the  superior  court  is 
reversed  and  a  venire  de  novo  awarded.    Let  this  be  certified. 

Error.  '        Venire  de  novo. 


T.  D.  MARTIN  and  others  v.  J.  M.  WORTH,  SUte  Treasurer. 

Parties — Claim  against  the  State — Jurisdiction. 

The  state  (not  the  public  treasurer)  is  the  proper  party  defendant  in 
an  action,  -wherein  the  plaintij^^  demands  the  return  of  bonds  al- 
leged to  have  been  exchanged  for  other  bonds  in  1862,  and  the 
jurisdiction  to  hear  such  claim,  it  being  one  against  the  state,  is 
exclusively  lodged  in  the  supreme^court. 

(Rand  v.  The  State,  65  N.  C,  194,  cited  and  approved). 

Civil  Action,  tried  at  June  Special  Term,  1883,  of  Wake 
Superior  Court,  before  Philips,  J. 

The  facts  are  stated  in  the  opinion  of  this  court.  The 
Attorney  •General  filed  a  demurrer  to  the  plain  tifi'^s  com- 
plaint, which,  upon  the  hearing  of  the  case  in  the  court  be- 
low, was  overruled,  and  the  defendant  appealed. 

Messrs.  J.  W.  Hinsdale  and  John  DevereuXy  Jr.,  for  plaintiff. 
Attorney' General,  for  the  defendant. 

Smith,  C.  J.  The  facts  contained  in  the  complaint  and 
admitted  in  the  demurrer  upon  which  our  interpretation  is 
demanded  are  these : 

In  the  month  of  April,  1862,  Fred.  Fisher,  Daniel  M. 
Barringer,  of  whom  two  of  the  plaintiffs  are  successors,  and 
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William  S.  Mason,  the  other  plaintiff,  as  trustees  under  tbe 
will  of  one  Josiah  Ogden  Watson,  and  in  execution  of  the 
trusts  therein  declared,  held  five  several  bonds  of  the  state, 
each  in  the  sum  of  five  thousand  dollars,  which  had  ma- 
tured in  January  preceding. 

At  the  time  first  mentioned,  the  said  Trustees  delivered 
three  of  the  bonds  to  the  treasurer  then  in  office  and  acting, 
and  received  from  him  a  certificate  or  acknowledgment  en- 
titling them  to  other  bonds  of  like  amount  instead. 

In  October  of  the  same  year  the  certificate  was  returned 
and  the  three  several  state  bonds  provided  for,  issued  in 
place  of  the  first,  were  delivered  to  the  trustees,  bearing  in- 
terest at  the  higher  rate  of  eight  per  cent,  per  annum,  and 
bearing  date  on  March  1st  previous,  numbered  respectively, 
91,  206,  207.  These  surrendered  bonds  remain  in  the 
treasurer's  office  in  custody  of  the  defendant,  the  present 
incumbent. 

The  exchange  was  made,  as  a  renewal  of  the  pul)lic  in- 
debtedness, for  the  reason  that  there  were  no  £00d  funds 
which  could  be  used  in  payment  at  the  time,  and  for  no 
other  consideration,  nor  was  the  transaction  meant  in  anv 
way  to  aid  the  state  in  its  then  pending  struggle  with  tbe 
federal  government  to  separate  it  from  the  Union. 

The  plaintiffs  demand  of  the  defendant  the  restoration  of 
these  original  state  bonds,  in  order  to  their  being  funded 
under  the  provisions  of  the  act  of  March  4th,  1879,  (ch..98) 
extended  by  the  act  of  January  16th,  1883,  (ch.  6)  if  they  are 
still  in  the  treasury  and  can  be  produced,  and,  if  not,  that 
the  treasurer  be  required  to  issue  to  them,  such  as  are  au- 
thorized by  the  said  acts  in  case  the  said  surrendered  bonds 
had  always  remained  in  their  hands,  and  no  such  exchange 
made. 

Upon  the  hearing  the  court  overruled  the  demurrer  with 
permissioQ  to  the  defendant  to  answer  the  complaint,  and 
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from  this  judgment  the  appeal  is  taken  to  this  court.  Tlie 
correctness  of  this  ruling  is  the  question  before  us. 

The  defendant  is  but  the  custodian  of  the  surrendered 
bonds,  having  had  no  personal  part  in  the  transaction  by 
which  they  passed  into  the  possession  of  his  predecessor, 
and  the  substantial  object  aimed  at  in  the  suit  is  to  have  a 
judgment  declaring  the  validity  of  the  surrendered  public 
securities  as  if  no  exchange  had  been  made,  and  to  estab* 
lish  the  state  indebtedness  under  them  as  still  subsisting, 
and  the  return  of  the  evidences  thereof.  The  state  has  a 
direct  interest  in  this  issue,  since,  if  redelivered,  the  state 
may  be  deprived  of  tbe  right  to  cancel  them,  and  thus  ex- 
tinguish the  obligations  of  the  covenants. 

The  judgment  demanded  is  that  these  returned  securities, 
notwithstanding  the  voluntary  acceptance  of  others,  sub- 
stituted in  their  place,  subsist  in  unimpaired  force  and  im- 
pose a  liability  still  upon  the  state. 

That  this  is  an  assertion  of  a  claim  against  the  state,  and 
an  effort  to  enforce  it  as  such,  in  an  action  to  which  the  state 
is  not  and  cannot  be  made  a  party  in  the  jurisdiction  in- 
^oked|  is  too  manifest  to  require  argument  in  its  support. 
The  proceeding  finds  no  sanction  in  the  rulings  in  Osborne 
V.  Bank  of  the  United  States,  9  Wheat.,  738,  and  other  cases 
recognizing  the  principle  there  laid  down;  and  ''original 
jurisdiction  to  hear  claims  against  the  state  "  is  under  the 
constitution  confided  exclusively  to  the  supreme  court. 
Const.,  Art.  IV,  §  9. 

The  state  is  an  essential  party  to  the  controversy  which 
involves  its  continuous  responsibility  upon  the  bonds,  and 
should  have  an  opportunity  to  contest  the  obligation. 

An  action  very  similar,  differing  merely  in  the  fact  that 
the  bonds  were  taken  up  with  an  issue  of  state  treasury 
notes  instead  of  the  issue  of  other  bonds,  was  before  this 
court  in  the  exercise  of  tbe  original  jurisdiction  conferred 
by  the  constitution,  in  Rand  v.  State^  65  N.  C,  194,  thus 
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recognizing  the  proper  tribunal  to  entertain  and  pass  upon 
the  claim. 

There  is  no  cause  of  action  shown  against  the  defendant, 
and  in  refusing  the  plaintiffs'  demand  he  is  but  discharging 
an  official  duty  in  the  safe  keeping  and  preservation  of  these 
papers  of  the  state. 

There  was  error  in  the  judgment  overruling  the  demur- 
rer and  it  must  be  reversed,  the  demurrer  sustained  and  the 
action  dismissed. 

Error.  Reversed. 


ANDREW  SYME,  Adrn'r,  v.  J.  N.  BUNTING  and  others. 

Official  Bond  of  Clerk,  liability  of  before  and  since  The  Code — 

Receiver. 

The  sureties  on  a  clerk's  official  bond,  executed  before  The  Godk 
went  into  effect,  are  not  liable  for  a  default  of  their  principal  in 
the  management  of  a  fund  which  came  into  his  hands  as  receiver 
where  the  order  of  appointment  does  not  name  him  as  clerk.  But 
such  bond,  under  The  Code,  §§  72,  1585,  protects  interests  con- 
fided to  clerks  when  appointed  receivers. 

(Wilmington  y.  Nutty  80  N.  C,  265;  Kerr  v.  Bran<lon,  84  N.  C,  128; 
Rogers  v.  Odom^  86  N.  C,  432,  cited  and  approved.) 

Civil  Action,  tried  at  Fall  Term,  1884,  of  Wake  Supe- 
rior Court,  before  Gudger,  J, 

This  action  was  brought  in  the  name  oi  the  state  on  rela- 
tion of  the  plaintiff  administrator,  upon  the  oflSeial  bond 
of  the  defendant,  executed  when  he  was  clerk  of  the  supe- 
rior court.  The  case  was  heard  upon  exceptions  to  a 
referee's  report,  and  from  the  ruling  and  judgment  of  the 
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court  below  tbe  plaintiff  appealed.    The  facts  appear  in  the 
opinion  here. 

Messrs.  Strong  &  Smedes  and  Pace  &  Holding^  for  plaintiff. 
Messrs.  John  Devereuxt  Jr.  and  J.    W.  Hinsdale^  for  defend- 
ants. 

Smith,  C.  J.  In  an  action  pending  in  the  superior  court 
of  Wake,  at  fall  term,  1869,  prosecuted  by  the  solicitor 
against  H.  A.  Hodge,  guardian  to  one  Woodson  Carpenter, 
(a  lunatic  and  the  present  relator's  intestate)  for  an  account 
and  settlement  of  the  trust  estate  under  the  statute,  an  in- 
terlocutory judgment  was  entered  in  these  terms: 

"This  cause,  coming  on  to  be  heard  upon  the  complaint 
of  the  plaintiff,  it  is  ordered  and  adjudged  that  George  H. 
Snow  be  appointed  to  take  an  account  of  said  guardianship  : 

''  That  John  N.  Bunting  be  appointed  receiver  to  take  pos- 
session and  manage  said  estate,  subject  to  the  orders  of  this 
court." 

By  virtue  of  the  appointment  the  said  receiver,  then  clerk 
of  the  court,  by  renting  and  otherwise,  came  into  possession 
of  a  fund  of  several  hundred  dollars  belonging  to  said  luna- 
tic, to  recover  which  the  present  action  is  constituted  against 
said  Bunting  and  the  other  defendants,  sureties  to  his  offi- 
cial bond,  given  to  secure  the  faithful  discharge  of  his  du- 
ties as  clerk,  no  bond  having  been  required  to  secure  the 
estate  passing  into  his  hands  as  receiver  under  said  appoint- 
ment. 

Under  an  order  of  reference  a  report  was  made  showing 
to  be  in  the  hands  of  said  Bunting  the  sum  of  $383.39  not 
accounted  for,  and  for  which  he  was  liable  to  the  relator. 
Tbe  referee  also  finds  as  matter  of  law,  that  the  official  bond 
of  Bunting  as  clerk,  to  enforce  which  the  suit  is  brought, 
does  not  cover  bis  liabilities  incurred  under  the  appoint- 
ment as  receiver,  and  that  the  sureties  thereon  are  not  re- 
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spousible  for  the  default,  so  that  while  the  relator  is  entitled 
to  judgment  against  Bunting  personally,  he  cannot  recover 
against  his  said  sureties.  The  relator  excepted  to  the  ref- 
eree's conclusion  of  law  in  regard  to  the  obligation  of  the 
sureties,  which  being  overruled  and  judgment  rendered  in 
favor  of  the  sureties,  the  relator  appeals. 

The  only  question  presented  for  solution  is,  whether  the 
lunatic's  estate  is  protected  and  secured  by  the  official  bond 
of  the  clerk,  upon  whom,  without  naming  him  as  such  in 
the  order  of  appointment,  the  office  was  devolved,  and 
whether  his  sureties  undertake  for  this  default. 

The  statute  in  force  when  the  bond  sued  on  was  given, 
and  with  whose  provisions,  as  stated  in  the  complaint,  we 
assume  that  it  conforms,  directs  the  condition  to  be  that  "  he 
shall  account  for  and  pay  over  according  to  law  all  moneys 
and  effects  which  have  come  or  may  come  into  his  hands 
hy  virtue  m^  color  of  his  officcy  and  shall  diligently  preserve  and 
take  care  of  all  books,  records,  papers  and  property  which 
have  come,  or  may  come  into  his  possession  by  virtue  or  color 
of  his  office,  and  shall  in  all  things  faithfully  perform  the 
duties  of  his  office  as  they  noxo  are  or  thereafter  shall  be  pre- 
scribed by  law" 

The  words  used  in  the  concluding  clause  we  have  inter- 
preted in  Wilmington  v.  Nutt^  SO  N.  C,  265,  as  contemplating 
the  future  annexation  of  such  other  duties  as  are  germane 
and  appropriate  to  the  office  itself,  inclusive  of  such  as  lie 
along  the  shadowy  line  which  marks  the  distinction  be- 
tween those  that  are,  and  those  that  are  not  of  that  character. 

The  terms  of  the  condition  measure  the  obligation  as- 
sumed in  respect  to  moneys  and  effects  officially  received,  as 
being  limited  to  such  as  pass  into  the  clerk's  hands  "  by 
virtue  or  color  of  his  office,^  and  as  a  security  for  these  only. 
The  form  of  the  bond  as  prescribed  in  The  Code,  §72,  much 
enlarges  the  scope  of  the  obligation,  by  adding  to  the  words 
quoted,  "or  under  an  order  or  decree  of  a  judge,  even 
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though  such  order  or  decree  be  void  for  want  of  jurisdiction 
or  other  irregularities ; "  but  this  provision  is  prospective, 
applying  to  bonds  thereafter  entered  into,  and  does  not 
effect  the  responsibilities  of  the  bond  now  in  suit. 

In  Kerr  v.  Brandon,  84  N.  C,  128,  in  a  similar  proceeding 
the  clerk  of  the  court,  without  being  designated  in  his  offi- 
cial capacity,  was  appointed  receiver,  and  the  estate  of 
infants  committed  to  his  management,  and  it  was  held  that 
the  appointment  was  personal  and  the  clerk's  bond  was  not 
chargeable  with  his  defalcation  or  waste ;  and  this,  mainly 
for  the  reason  that  the  duties  devolving  upon  a  receiver 
differ  too  widely  from  those  resting  upon  the  clerk  and 
involve  such  wide  responsibilities  as  not  to  be  deemed  to 
have  been  in  contemplation  of  the  provision  of  the  bond 
that  takes  in  newly  imposed  clerical  duties.  The  opinion 
proceeds  upon  the  ground  that  the  clerk  is  not  mentioned 
in  the  statute,  but  the  appointment  is  to  be  ''of  some  dis- 
creet person,"  while  in  the  cases  in  which  official  liability 
is  incurred,  the  officer  is  specially  mentioned  in  the  acts  to 
whom  the  duties  required  may  be  assigned,  and  who  acts 
in  his  official  character,  named  or  not  named  in  their  per- 
formance. 

In  the  later  case  of  Rogers  v.  Odom,  86  N.  C,  432,  while 
numerous  authorities  are  referred  to  distinguishing  between 
the  functions  exercised  by  these  respective  judicial  agencies, 
and  it  is  held  that  the  clerk's  bond  was  not  responsible  for 
funds,  not  under  the  control  of  the  court  when  committed 
to  the  custody  of  the  clerk,  (appointed  a  receiver  and  so 
named  in  the  order),  in  the  opinion  it  is  intimated  that  it 
might  be  otherwise  if  the  fund  was  then  under  the  control 
of  the  court. 

It  may  be  observed  that  while  such  a  burden,  as  might 
sometimes  be  imposed  upon  the  clerk,  as  in  case  of  a  dis- 
solved corporation  with  large  resources,  and  others  not  now 
uncommon,  might,  if  the  estate  is  wasted  or  impaired  by 
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negligence,  absorb  the  penalty  of  the  bond  and  leave  suitors 
and  others  unsecured  and  injured  by  these  officers'  miscon- 
duct or  loss,  the  difficulty  would  be  wholly  obviated  by  re- 
quiring a  bond  from  the  receiver  in  amount  adequate  to 
afford  compensation  for  persons  injured  by  misconduct  in 
the  receiver,  while  the  clerk's  bond  would  be  unimpaired 
and  remain  a  full  security  against  loss  from  his  default. 

It  can  scarcely  be  presumed  that  the  sureties  to  such  a 
bond  executed  it  with  an  understanding  that  interests,  some- 
times so  complicated  and  vast,  might  be  committed  to  the 
officer  for  the  faithful  management  of  which  they  were  to 
become  liable,  where  the  condition  is  confined  to  moneys 
and  effects  or  papers  passing  into  his  hands,  "  by  virtue  or 
color  of  his  office,"  and  the  proper  duties  of  the  office  are 
so  many  and  so  varied. 

The  general  assembly,  however,  have  seen  fit  to  remove 
this  source  of  controversy  by  adding  to  the  words  we  have 
quoted,  "  or  under  an  order  or  decree  of  a  judge  even  though 
such  order  or  decree  be  void  for  want  of  jurisdiction  or 
other  irregularities,"  (section  72,)  and  by  prefixing  to  the 
words  "some  discreet  person,"  the  words  "clerk  of  the 
superior  court,  or."     (Section  1585.) 

These  changes  seem  to  indicate  the  legislative  intent  to 
expand  the  scope  of  the  clerk's  bond  so  as  to  take  in  and 
protect  the  interests  confided  to  his  keeping  under  the  ap- 
pointment of  a  receiver,  and  such  will  be  the  extent  of  the 
obligation  entered  into  by  the  clerk  and.  his  sureties  in  a  bond 
executed  since  The  Code  went  into  operation.  Of  the  wis- 
dom of  dispensing  with  a  separate  bond  from  a  receiver 
and  adding  his  to  the  responsibilities  of  the  clerk,  we  have 
nothing  to  do;  but  as  the  law  existing  and  in  "force  when 
the  present  bond  was  given  does  not  have  such  effect,  in 
submission  to  the  rule  already  adjudged  we  must  hold  the 
sureties,  defendants,  exonerated  from  responsibility  for  the 
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default  of  the  clerk.    There  is  no  error  and  the  ruling  must 
be  affirmed.    It  is  so  adjudged. 
No  error.  Affirmed. 


R.  W.  WHARTON,  Adm'r,  v.  W.   A.  GATTIS  and  others. 
Reference — Costs — Discretionary  Power. 

1.  Where  a  reference  was  made  upon  demand  of  one  of  several  de- 
fendants in  his  answer,  the  admission  of  the  aUegations  in  the 
complaint  by  another  of  the  defendants  will  not  relieve  the  latter 
from  paying  his  proportionate  part  of  the  costs  of  the  reference. 

2.  The  conrt  intimate  that  the  mode  of  apportionment  of  costs  among 
persons  all  liable,  is  a  matter  of  discretion  in  the  jadge  below. 

{Wall  V.  Covington,  76  N.  C,  150,  cited  and  approved.) 

Civil  Action,  tried  upon  exceptions  to  a  referee's  report, 
at  Fall  Term,  1884,  of  Wake  Superior  Court,  before 
Gudger,  J, 

The  demand  in  the  answer  of  one  of  the  defendants  was 
for  a  reference,  &c.,  and  the  oTder  for  the  same  was  made  on 
motion  of  the  plaintiff's  counsel.  The  defendants  appealed 
from  the  jiidgment  rendered  in  the  court  below. 

No  counsel  for  plaintiff. 

Messrs.  Gailing  &  Whitaker  and  Armistead  Jones,  for  de- 
fendants. 

Smith,  C.  J.  The  defendant  Bledsoe  being  indebted  to 
the  plaintiff's  intestate,  David  M.  Carter,  in  a  large  sum, 
evidenced  by  notes  under  seal,  with  his  wife,  executed  a 
deed  of  mortgage  to  the  intestate,  conveying  the  various 


54  IN  THE  SUPREiME  COURT. 


Wharton  v,  Gattts. 


tracts  of  land  mentioned  and  described  in  the  complaint  for 
the  security  and  payment  of  said  notes.  Subsequently  the 
said  Bledsoe  sold  a  part  of  said  lands  to  his  co-defendants, 
W.  A.  Gattis,  J.  A.  Jones  and  D.  J.  Ellis,  (associated  in  bus- 
iness under  the  partnership  name  of  Gattis,  Jones  &  Ellis) 
taking  their  notes  for  the  unpaid  purchase  money,  and  a 
reconveyance  by  deed  of  mortgage  of  the  same  part  of  said 
land  to  said  Bledsoe  for  their  security. 

The  notes  of  Gattis,  Jones  &  Ellis  were  afterwards  assigned 
by  said  Bledsoe  to  the  intestate  as  a  further  collateral  security 
for  his  own  indebtedness. 

Numerous  payments  have  been  made  upon  said  indebted- 
ness, which  are  set  out  in  the  complaint  and  admitted  in 
the  answer  of  Gattis,  Jones  &  Ellis,  while  the  answer  of  Bled- 
soe and  wife  insists  upon  a  larger  amount  of  credits  than 
those  enumerated  in  the  complaint  which  ought  io  be  ap- 
plied to  his  indebtedness,  and  also  asserts  that  more  is  due 
upon  the  collateral  securities  which  should  go  in  further 
reduction.  He  (Bledsoe)  then  demands  an  inquiry,  and,  as 
a  means  of  ascertaining  what  is  due  from  the  said  Gattis, 
Jones  &  Ellis,  and  from  himself  to  the  intestate's  estate,  that 
a  reference  be  ordered. 

The  referee  has  reported  the  sums  due  upon  these  sepa- 
rate classes  of  securities,  after,  it  would  seem,  much  and 
complicated  labor  and  computation  in  adjusting  the  nu- 
merous payments  to  the  many  notes  due,  and  ascertaining 
the  relations  and  liabilities  of  the  defendants,  as  measured 
by  the  computation  allowed  without  objection  as  to  its 
amount 

The  reference  was  made  at  the  instance  of  the  plaintiffs, 
and  the  costs  thereof  were  properly  adjudged  against  the 
defendants,  and  the  appeal  is  from  so  much  thereof  as  ap- 
portions this  sum  in  equal  parts  between  the  defendant 
Bledsoe  and  the  defendants  Gattis,  Jones  &  Ellis,  the  latter 
insisting  that  they  should  be  taxed  with  no  part  of  the 
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amoant,  inasmuch  as  they  admit  the  allegations  of  the  com- 
plaint, and,  as  to  them,  no  inquiry  by  reference  was  neces- 
sary. 

It  is  quite  obvious  that  the  services  of  the  referee  were 
advantageous  to  all  the  defendants,  if  indeed  not  indispen- 
sable to  a  proper  understanding  and  adjudication  of  the 
case ;  and  we  see  no  reason  why  the  results  in  the  particular 
mentioned  should  control  in  the  disposal  of  this  item  of 
costs.  The  plaintiff  incurred  them  as  necessary  in  arriving 
at  the  resultant  indebtedness  of  all  the  defendants  to  the 
intestate's  estate,  and  this  burden  should  be  borne  by  them 
as  much  as  the  other  costs.  Wall  v.  Covington^  76  N.  C,  150. 
If  the  mode  of  apportionment  was  open  to  review  by  appeal, 
and  not  a  matter  of  discretion  in  the  judge,  as  we  are  dis* 
posed  to  think  the  apportionment  among  persons  all  liable  is, 
in  the  absence  of  any  express  legislative  declaration  on  the 
subject,  we  should  not  feel  at  liberty  to  revise  and  modify 
the  order  made,  as  in  our  opinion  it  is  just  and  proper. 

There  is  no  error,  and  this  will  be  certified  to  the  superior 
court  of  Wake. 

No  error.  Affirmed. 


*  W.  W.  VASS  and  others  v.    PEOPLES'  BUILDING   &  LOAN 

ASSOCIATION  and  others. 

Pleading f  wlien  new  party  is  brought  in — Waiver — Judgment, 

irregular,  may  be  set  aside, 

1.  Where  a  complaint  was  filed  against  the  defendant,  and  in  the 
progress  of  the  action  another  party  defendant  is  brought  in,  the 

*  Smith,  C.  J.,  did  not  sit  on  the  hearing  of  this  case. 
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complaint  must  be  amended  or  another  complaint  filed  as  to  him, 
unless  he  waive  his  right  to  the  same  by  answering  the  original 

complaint. 

« 

2.  A  judgment  by  default  for  want  of  an  answer,  where  no  com- 
plaint is  filed  against  such  new  party,  is  irregular  and  may  be  set 
aside  at  any  time. 

(Keato7iY.  Banks,  10  Ired.,  381;  Dick  v.  McLaiimn^  63  N.  C,  185; 
Cowles  V.  Hayes,  69  K  C,  410;  Ijeach  v.  Railroad,  65  N.  C,  486; 
Tick  V.  Pope,  81  N.  C,  22,  cited  and  approved.) 

Appeal  from  an  order,  setting  aside  a  jadgment,  granted 
at  Fall  Term,  1884,  of  Wake  Superior  Court,  by  Qudger,  J. 

The  summons  in  this  case  was  made  returnable  to  fall 
term  of  1877  of  the  superior  court  of  Wake  county.  At 
that  term  the  plaintiffs  filed  the  complaint,  but  the  defend- 
ants, first  made  parties  defendant,  did  not  file  any  answer 
at  that  term  or  afterwards. 

At  spring  term,  1878,  the  plaintiffs  moved  for  leave  to 
make  additional  parties  defendant,  naming  them  severally, 
and  among  them  are  the  parties  who  moved  to  set  aside  the 
judgment  presently  to  be  mentioned.  The  court  granted 
the  motion,  and  ordered  '*'  that  the  summons  and  complaint 
be  amended  accordingly,  and  that  the  clerk  issue  summons 
to  said  parties."  Accordingly,  a  summons  was  issued  and 
executed  and  the  additional  parties  therein  named  were 
commanded  to  appear  in  court  "on  the  4th  Monday  in 
June,  1878,  and  answer  the  complaint  ivhich  will  be  deposited 
in  the  office  of  the  clerk  of  the  superior  court  of  said  county 
within  the  time  prescribed  by  law,  and  let  the  said  defend- 
ants take  notice,  that  if  they  fail  to  answer  the  said  com- 
plaint within  the  time  prescribed  by  law,  the  plaintiffs  will 
apply  to  the  court  for  the  relief  demanded  in  the  com- 
plaint." 

The  plaintiffs  failed  to  amend  the  complaint  filed,  or  to 
file  any  amended  or  additional  complaint. 

Afterwards,  at  February  term,  1880,  the  court  gave  "judg- 
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ment  by  defSault"  iu  favor  of  the  plaintiffs,  ''according  to 
their  complaint  against  the  defendants,  holders  of  cancelled 
shares/'  Ac. 

It  does  not  appear  that  any  further  action  was  taken  until 
August  term,  1881.  At  that  term  the  parties  named  in  the 
order  of  the  court  set  forth  below,  moved  to  set  aside  said 
judgment  by  default  as  to  themselves,  on  the  ground  that 
the  plaintiffs  had  filed  no  complaint  as  to  them,  and  they 
were  not  called  upon  or  bound  in  law  to  answer  the  com- 
plaint originally  filed  at  the  appearance  term.  The  motion 
thus  made  was  continued  from  term  to  term  until  the  Au- 
gust term,  1884.  At  that  term  the  court  made  this  order: 
"Theo.  H.  Hill,  S.  W.  Whiting,  Wm.  G.  Upchurch,  Bennett 
Smedes,  C.  S.  Allen,  J.  C.  Blake  and  V.  Ballard,  having 
moved  to  set  aside  the  judgment  iu  the  above  entitled  ac- 
tion as  to  them,  tlie  motion  is  allowed,  and  the  said  judg- 
ment is  set  aside  as  having  been  irregularly  granted,  and 
the  defendants  are  allowed  till  the  following  term  of  the 
court  to  answer  any  complaint  the  plaintiffs  may  file  against 
them."     From  this  judgment  the  plaintiffs  appealed. 

Messrs.  Haywood  &  Haywood  and   Gatllng  &  Whitaker,  for 
plaintiffs. 
Messrs.  Fuller  &  Snow  and  E.  C.  Smith,  for  defendants. 

Merbimon,  J.,  after  stating  the  case.  It  will  be  observed 
that  the  motion  to  set  aside  the  judgment  in  this  case,  was 
not  based  upon  alleged  "  mistake,  inadvertence,  surprise  or 
excusable  neglect,''  on  the  part  of  the  appellees,  but  upon 
the  ground  of  its  alleged  irregularity. 

An  irregular  judgment  may  be  set  aside  at  any  time 
within  a  reasonable  period,  this  depending  on  the  circum- 
stances of  the  case,  and  the  party  complaining  is  not  bound 
to  move  in  such  respect  within  a  year  next  after  it  has  been 
entered,  as  in  case  of  "  mistake,  inadvertence,"  &c. 
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An  irregular  judgment  isone  given  contrary  to  the  method 
of  procedure  and  the  practice  under  it,  allowed  bylaw.  As, 
if  judgment  should  be  given  against  an  infant,  no  guardian 
having  been  appointed  or  appearing  to  represent  him  and 
take  care  of  his  interests  in  that  behalf;  or,  where  the  court 
gave  judgment  without  the  intervention  of  a  jury  in  a  case 
where  the  party  complaining  was  entitled  to  a  jury  trial  and 
did  not  waive  his  right  thereto ;  or,  where  [a  judgment  was 
prematurely  entered  by  default;  or,  where  it  was  the 
duty  of  the  plaintiff  to  give  notice  of  the  taxing  of  costs» 
and  failed  to  give  such  notice,  and  took  judgment.  In 
such  and  like  cases,  the  judgment  is  irregular,  and  upon 
proper  application  of  the  party  injured  the  court  would  set 
it  aside  for  such  irregularity.  Keaton  v.  Banks,  10  Ired., 
381;  Dicky.  McLaurin,6S  N.  C,  185;  Cowlesv.  Hayes,  69 
N.  C,  410 ;  Freeman  on  Judgments,  §  97. 

Then,  is  the  judgment  in  question  irregular  in  a  material 
respect?  We  think  it  is;  and  that  is  so  because  it  was 
without  any  proper  pleading  on  the  part  of  the  plaintiffs 
that  put  the  appellees  to  any  defence  they  might  be  able 
and  see  fit  to  make. 

Regularly,  a  civil  action  must  be  commenced  by  a  sum- 
mons, and  the  defendant  is  summoned  to  appear  at  the  next 
ensuing  term  of  the  court  after  its  issue,  and  ''answer  the 
complaint  of  the  plaintiff,"  and  he  is  notified  in  the  sum- 
mons,  "  that  if  the  defendant  shall  fail  to  answer  the  com- 
plaint within  the  time  specified,  the  plaintiff  will  apply  to 
the  court  for  the  relief  demanded  "  in  the  complaint.  The 
Code,  §§  200,  213.  The  plaintiff  must  file  his  complaint  in 
the  clerk's  office  on  or  before  the  third  day  of  the  term  to 
which  the  summons  is  made  returnable,  the  defendant 
having  been  summoned ;  and  at  the  same  term,  the  com- 
plaint being  filed,  the  defendant  must  appear  and  demur  to, 
or  answer  it,  and  the  plaintiff  must  at  that  term  join  issue 
upon  the  demurrer,  or  reply  to  the  answer,  as  the  case  may 
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require,  and  the  issues  raised  by  the  pleadings  must  staud 
for  trial  at  the  next  term  thereafter.  The  Codb,  §§  206, 
207,  208.  This,  of  course,  is  subject  to  the  power  of  the 
court  to  enlarge  the  time  for  pleading  and  make  all  proper 
orders  in  respect  thereto. 

These  provisions  of  The  Code  plainly  contemplate  that 
in  the  orderly  course  of  procedure,  the  plaintiff  shall,  upon 
bringing  the  defendant  into  court,  plead,  that  is,  file  a  com- 
plaint setting  forth  in  apt  terms  his  cause  of  action  against 
the  defendant,  so  that  the  latter  may  know  what  it  is,  and 
consider  whether  he  will  admit  the  same,  or  in  any  proper 
way  make  defence  thereto.  The  plaintiff  must  plead  at  the 
appearance  term,  or  else,  at  that  or  a  subsequent  term,  in 
the  absence  of.  a  complaint,  the  defendant  may  move  for 
judgment  of  nan  pros. 

Ordinarily  the  complaint  filed  applies  and  has  reference 
only  to  the  party  or  parties  before  the  court  at  the  time  of 
filing  it.  They  are  required  to  plead  at  the  appearance 
term,  or  judgment  final  for  want  of  a  proper  pleading, 
may  in  some  cases  be  taken  against  them,  and  in  others  an 
interlocutory  judgment  may  be  taken. 

The  plaintiff  may  obtain  leave  in  a  proper  case,  to  make 
additional  parties  defendant.  If  such  parties  are  qiade  after 
the  complaint  shall  be  filed,  the  plaintiff  must  obtain  leave 
to  amend  his  complaint,  filed  in  such  way  as  to  make  it 
apply  to  and  require  new  parties  to  demur  to  or  answer  it, 
when  they  come  into  court;  or  when  they  appear  an 
amended  complaint  must  be  filed,  setting  forth  the  plain- 
tiff's cause  of  action  as  to  them,  or  requiring  them,  by  proper 
averments,  to  answer  the  complaint  already  filed.  The 
plaintiff  must  proceed  against  the  new  parties  by  a  proper 
pleading  before  he  can  movofor  judgment  by  default,  final 
or  interlocutory,  against  them ;  and  if  he  fails  to  plead  as 
to  such  new  parties  at  the  term  at  which  they  appear,  they 
may  at  that,  or  a  subsequent  term,  in  the  absence  of  an 
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amendment  of  the  complaint  filed,  or  an  amended  com- 
plaint, or  an  order  of  the  court  requiring  them  to  answer 
the  complaint  filed,  move  for  judgment  of  non  pros,  as  to 
themselves.  While  new  parties  may  be  made  at  almost 
any  time  in  the  progress  of  the  action,  they  must  be  made 
in  such  apt  way  as  to  properly  charge  them  by  the  .plead- 
ings, particularly  where  relief  is  demanded  against  them. 
This  is  necessary,  to  the  end  that  the  new  party  to  the  ac- 
tion may  learn  with  reasonable  certainty  the  cause  of  action 
against  him,  and  have  opportunity  to  make  defence. 

The  views  we  have  thus  expressed  are  warranted  by  a  just 
construction  of  the  provisions  of  The  Code  in  respect  to  the 
pleadings  in  actions,  and  as  well  by  principles  of  common 
justice.  Every  party  to  an  action  should  be  able  to  see  and 
learn  from  the  record  his  relation  to  it,  either  by  some  ap- 
propriate pleading  or  some  pertinent  order  of  the  court. 

In  this  action  the  plaintiff  at  first  sued  certain  defendants, 
who  were  duly  served  with  a  summons.  At  the  appearance 
term  he  Hied  his  complaint,  alleging  his  cause  of  action 
against  the  defendants  then  before  the  court ;  at  that  term  he 
obtained  leave  to  make  additional  parties  defendant;  a  sum- 
mons was  issued  as  to  them ;  they  were  summoned  to  ap- 
pear and  "answer  the  complaint,  which  will  be  deposited  in 
the  office  of  the  clerk,"  &c.,  and  were  notified  in  the  sum- 
mons *'  that  if  they  failed  to  answer  the  said  complaint 
within  the  time  prescribed  by  law  the  plaintiffs  will  apply 
to  Ithe  court  for  the  relief  demanded  in  the  complaint.'' 
They  did  appear,  but  the  plaintiff  did  not  amend  the  com- 
plaint filed  so  as  to  embrace  them  and  let  them  plead,  if 
they  saw  fit  to  do  so ;  nor  dtd  he  file  an  amendment,  or  in- 
deed any  complaint  as  to  them.  As  he  did  not,  they  might 
have  moved  for  judgment  of  non  pros,  as  to  themselves,  but 
they  failed  to  do  so,  and  the  plaintiff  moved  for  and  ob- 
tained judgment  by  default  against  them  as  if  they  had 
been  served  with  a  complaint,  or  an  amended  complaint. 
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or  had  been  required  by  a  proper  order  of  the  court  to  ac- 
cept the  complaint  as  applicable  to  them. 

It  was  said  on  the  argument  that  they  were  in  court,  and 
so  they  were,  but  the  plaintiff  had  not  pleaded  as  to  them, 
nor  was  there  anything  in  the  pleadings  in  any  way  alleged 
against  them  as  parties  defendant.  They  had  been  notified 
that  a  complaint  would  be  filed,  and  had  the  right  to  ex- 
pect one  would  be.  Besides,  the  order  of  the  court  allowing 
the  new  parties  to  be  made,  required  that  the  ''summons 
and  complaint  be  amended  accordingly,"  that  is,  so  as  to 
embrace  and  charge  the  new  parties  with  the  complaint 
filed. 

According  to  the  course,  the  practice,  and  the  express 
order  of  the  court,  the  appellees  had  the  right  to  expect  and 
require  a  proper  pleading  on  the  part  of  the  plaintiffs,  so 
that  they  might  make  defence,  if  they  saw  fit.  They  were 
not  bound  to  take  action  until  this  should  be  done.  And 
as  the  judgment  by  default  was  taken  in  the  absence  of  a 
necessary  and  orderly  pleading  on  the  part  of  the  plaintiffs, 
it  is  irregular. 

While  the  orderly  and  regular  course  of  procedure  and 
practice  is  such  as  we  have  indicated,  a  party  may,  and 
oftentimes  does  waive  his  right  to  have  something  done  in 
the  course  of  the  action  by  the  appearing  party.  When  he 
can  and  does  waive  such  right,  he  will  be  concluded  as  cer- 
tainly as  if  the  course  of  action  had  been  in  all  respects 
regular.  As  if,  in  this  case,  the  appellees  had  answered  the 
complaint  filed,  without  any  amendment  to  it,  or  any 
amended  complaint;  or,  if  they  had  done  some  act  showing 
their  purpose  to  waive  a  further  pleading  on  the  part  of  the 
plaintiffs,  or  to  make  defence,  in  such  case  they  would  have 
been  concluded.  But  such  waiver  must  appear.  There  is 
nothing  in  the  record  before  us  that  indicates  such  waiver. 
It  does  not  appear  that  anything  was  done  in  the  action 
after  the  appearance  of  the  appellees,  except  the  taking  of 
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the  judgment,  until  they  moved  to  set  it  aside  for  irregu- 
larity. They  submitted  to.  no  action  on  the  part  of  the 
plaintiffs,  and  did  no  act  themselves  that  could  be  reasonably 
construed  to  be  a  waiver  of  their  right  to  plead.  Under 
the  circumstances  of  the  case  we  think  the  court  properly 
set  the  judgment  aside. 

On  the  argument,  the  appellants'  counsel  relied  upon  the 
cases  of  Leach  v.  Railroad,  65  N.  C,  486 ;  and  Vick  v.  Pope, 
81  N.  C,  22.  These  cases  decide  that  a  judgment  is  not 
void  because  no  complaint  was  filed,  the  defendant  being 
•before  the  court ;  and  they  and  other  similar  cases  rest  on 
the  ground  that  the  defendant  may  waive  the  complaint  and 
confess  judgment,  or  coLisent  to  it,  but  this  does  not  imply 
that  the  regularity  of  procedure  and  pleading  may  be  dis- 
pensed with  where  a  party  in  apt  time  insists  upon  the  same. 
It  is  a  false  notion  entertained  by  some  of  the  legal  profes- 
sion, that  the  Code-system  of  procedure  is  without  order 
or  certainty,  and  that  any  pleading,  however  loose  and  ir- 
regular, may  be  upheld ;  on  the  contrary,  while  it  is  not 
perfect,  it  has  both  logical  order,  precision  and  certainty 
when  it  is  properly  observed.  Bad  practice,  too  often  tol- 
erated and  encouraged  by  the  courts,  brings  about  confusion 
and  unjust  complaints  against  it. 

The  record  presents  no  question  as  to  the  character  of 
the  cause  of  action,  and  although  this  was  hinted  at  in  the 
argument  for  the  appellees,  we  are  not  called  upon  to  express 
any  opinion  in  that  respect. 

The  judgment  must  be  affirmed.  Let  this  opinion  be 
certified  according  to  law. 

No  error.  Affirmed. 
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A.  K.  CLEMENTS  v.  M.  A.  ROGERS,  Ex%  and  others. 

Executors  and   Adminidrators  —  Payment  of  Legacies — Waiver 

by  anbwer  to  merits. 

1.  Where  in  a  suit  for  a  legacy  it  is  made  to  appear  eiUier  by  the 
coin  plaint  or  the  admissions  in  the  answer  that  there  is  no  neces- 
sity for  retaining  the  fund  by  the  executor  (such  as  outstanding 
debts,  assets  not  collected,  &».)«  the  court  may,  within  the  two 
years  after  the  qualification  of  the  executor,  adjudge  the  payment 
of  legacies.     Ths  Codb,  §  1512. 

2.  The  objection  of  the  defendant,  that  the  action  was  brought 
with  the  two  years,  and  that  there  was  no  allegation  in  the  com- 
plaint why  the  court  should  adjudge  a  payment  before  the  lapse 
of  the  two  years,  is  waived  by  his  filing  an  answer  to  the  merits 
and  consenting  to  have  the  case  put  upon  the  calendar  for  trial. 
The  order  dibmissing  the  action  is  erroneous. 

(7  ucker  v.  Baker ^  86  N.  C,  1;  Hotbs  v.  Craige,  1  Ired.,  332;  Tumage 
V.  liimage,  7  Ired.  Eq.,  127,  cited  and  approved.) 

Civil  Action,  tried  at  March  Special  Term,  18.^4,  of 
Wakb  Superior  Court,  before  Avery,  J. 

Tins  action  was  brought  to  recover  of  the  defendant  as 
executrix  of  Mary  A.  Rogers,  deceased,  a  legacy  bequeathed 
to  the  plaintiff  by  the  will  of  the  testatrix.  The  case  is 
sufficieutly  staled  in  the  opinion. 

The  plaintiff  appealed  from  the  judgment  dismissing  the 
action. 

Messrs.  A.  M.  Lewis  &  Son  and  Strong  &  Smedes,  for  plaintiff. 
Messrs.  D.  Q.  Fowle  and  E.  C.  Smith,  for  defendant. 

AsHB,  J.  The  defendant,  wl>eu  the  cause  was  called  for 
trial  by  jury,  according  to  the  calendar  previously  set  by  the 
eourt,  moved  to  dismiss  the  action,  because  it  appeared  that 
tbe«<:tioQ  was  brought  withiu  ifvo  years,  from  tb^  quialifiuft- 
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tion  of  ihe  defendant  executrix,  and  there  was  no  allega- 
tion in  the  complaint  under  section  1512  of  Thk  Code  of 
North  Carolina  why  the  court  should  adjudge  a  [myinent  of 
said  legacy  bt^fore  the  lapse  of  two  years  from  said  qualifi- 
cation as  executrix. 

The  court  held  that  some  reason  should  have  appeared, 
such  as  that  there  was  no  indebtedness  of  the  estate  of  the 
said  Mary  A.  Rogers,  or  that  for  some  reason  stated  in  the 
complaint  a  full  or  partial  settlement  oi  the  estate  could  be 
made  by  the  executrix,  and  offered  to  allow  the  plaintiff  to 
amend  his  complaint  upon  the  payment  of  all  the  costs  that 
had  accrued  in  the  action,  but  the  plaintiff  declined  to 
amend  upon  the  terms  offered,  and  therefore  the  court  ad- 
judged that  the  action  be  dismissed. 

However  it  may  be  upon  a  proper  construction  of  section 
1512,  as  to  whether  a  reason  should  be  assigned  in  the  com- 
plaint why  the  action  was  commenced  within  two  years  after 
the  qualification  of  the  executrix,  we  are  of  the  opinion  tiiat 
objection  has  been  waived  by  the  defendant  in  the  present 
action.  The  defendant  filed  an  answer  to  the  complaint 
upon  the  merits,  consented  to  put  the  case  upon  the  calen- 
dar for  trial,  and  after  the  case  has  been  pending  for  two 
years  in  court,  takes  the  plaintiff  by  surprise  with  a  motion 
to  dismiss. 

Under  section  239  of  The  Code,  the  defendant  may  de- 
mur to  the  complaint  on  the  ground  that  the  court  has  no 
jurisdiction  of  the  person  of  the  defendant,  or  of  the  sub- 
ject of  the  action,  and,  *^  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.*'  All  other 
objections  except  these  are  waived  unle«  they  be  taken  by 
demurrer  or  answer,  (§  242)  and  these  objections  may  be 
taken  by  demurrer  at  any  time,  even  in  this  court  Tucker 
V.  Baker,  86  N.  C,  1. 

But  the  complaint  here  does  set  forlli  a  cause  of  action, 
and  the  only  objection  to  it  that  can.  be  urged  is  .that  the 
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action  was  prematurely  coiniaenced,  which  is  a  matter  of 
defence,  wbidi  should  have  been  set  up  by  the  defeadaut  in 
the  answer,  as,  that  the  a&sets  have  not  been  collected ;  that 
there  are  lai*ge  outstanding  debts  against  the  estate;  and 
that  it  is  involved  in  litigation,so  that  it  would  be  impossible 
to  know  how  much  of  the  assets  would  be  applicable  to  the 
payment  of  legacies.  These  are  matters  of  which  the  leg- 
atees or  next  of  kin  cannot  be  presumed  to  know,  but  they 
are  matters  peculiarly  within  the  knowledge  of  the  execu- 
tor or  administrator. 

The  section  (1512)  relied  upon  by  the  defendant  in  sup- 
port of  his  motion  is  only  a  legislative  aflSrmance  of  the 
law  as  it  existed  before  The  Cor*E.  It  readfs :  "  It  shall  be 
in  the  power  of  the  judge  or  court,  on  petition  or  action, 
within  two  years  from  the  qualification  of  an  executor,  ad- 
ministrator or  collector,  to  adjudge  the  payment  in  full  or 
partially,  of  legacies  and  distributive  shares,  on  such  terms 
as  the  court  shall  deem  proper, i(;/ien  there  ahull  beno  necessUy 
for  rdainimg  the  fund"  This  is  substantially  what  Judge 
Gaston  said  upon  this  subject  in  Hobbs  v.  Oraige,  1  Ired., 
332.  He  there  said :  "  The  act  of  assembly  (Revised  Code, 
ch.  46,  §  18,)  making  it  obligatory  on  executors  to  settle  the 
estate  at  the  end  of  two  years  after  their  administration 
shall  have  begun,  does  not  authorize  them  to  defer  the  set- 
tlement until  that  time  without  necessity.  And  it  is  com- 
petent to  those  interested  to  file  their  bill  or  present  their 
petition  for  such  a  settlement,  as  soon  as  they  think  proper, 
the  proceedings  upon  such  bill  or  petition  being  under  the 
control  of  the  court."  And  in  Tumage  v.  Tumage,  7  Ired. 
Eq.,  127,  where  the  decision  is  of  the  same  import,  the  court 
say  that  the  allQwance  of  two  years  by  the  statute  to  execu- 
tors and  administrators  to  settle  estates,  was  intended  as  an 
indulgence  to  them  and  was  by  no  means  intended  to  con- 
fer on  the  residuary  legatee  the  right  to  have  the  fund  put 
out  at  interest  for  his  benefit.    The  statute  thus  construed 
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by  Judge  Gaston  is  substantially  the  same  as  section  1488 
of  The  Code.  Each  provides  that :  "  No  executor  or  ad- 
ministrator shall  hold  or  retain  in  his  hands  more  of 
the  deceased's  estate  than  amounts  to  his  necessarv 
charges  and  disbursements,  and  such  debts  as  he  shall 
legally  pay,  but  all  such  estate  so  remaining  shall,  imme- 
diately after  the  expiration  of  two  years,  be  divided,  deliv- 
ered and  paid  to  such  person  as  the  same  may  be  due  by 
law  or  the  will  of  the  deceased." 

Under  the  provisions  of  section  1512,  the  proceedings  are 
as  much  under  the  control  of  the  court,  as  under  the  for- 
mer statute ;  for  it  provides  that  the  court  may  within  the 
two  years  adjudge  the  payment  of  the  legacies  and  distrib- 
utive shares  in  fvll  or  partially  upon  such  terms  as  it  shall 
deem  proper,  when  there  shall  be  no  necessity  jw  retaining  the 
fund. 

The  court  is  empowered  to  adjudge  the  payment  of  the 
legacies,  (fee,  whenever  it  is  made  to  appear  that  there  is 
no  necessity  for  retaining  the  fund ;  and  it  can  make  no 
difference  whether  that  information  is  derived  from  the 
complaint  or  the  admission  in  the  answer. 

In  this  case  it  is  clearly  shown  by  the  complaint  and  ad- 
missions in  the  answer  that  there  was  no  necessity  for  re- 
taining the  fund. 

It  is  alleged  in  the  complaint  that  the  estate  of  the  de- 
fendant's testatrix  was  solvent,  and  that  there  were  large 
amounts  in  her  hands  due  to  the  plaintiff.  And  the  de- 
fendant admits  the  solvency  and  that  there  was  the  sum  of 
about  $3,500  in  her  hands  belonging  to  the  testatrix,  and 
she  does  not  allege  that  there  are  debts  or  charges  upon  the 
estate  to  be  paid.  It  is  thus  clearly  made  to  appear  to  the 
court  that  there  was  no  necessity  for  retaining  the  fund. 

Our  conclusion,  therefore,  is  that  there  is  error.  Let  this 
be  certified  to  the  superior  court  of  Wake  county  that  further 
proceedings  may  be  had. 

Error.  Reversed . 
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CHARLES  WHITE  v.  THOMAS  D.  HOLLY  and  others. 
Contract  to  convey  land  must  be  regiMered-r- Evidence.. 

Contraots  to  convey  land  are  not  available  in  law  and  cannot  be 
admitted  in  evidence  in  an  action  for  specific  performance,  until 
proved  and  registered.     Thb  Code,  §  1245. 

(Edtcards  v.  Thompson,  71  N.  C,  177.;  Maimey  v.  CroweUy  84  N.  C, 
314,  cited.) 

Civil  Action  tried  at  January  Special  Term,  1884,  of 
Beetie  Superior  Court,  before  Avery,  J. 

The  defendants  appealed  from  the  judgment  of  the  court 
below. 

Messrs,  MuUen  &  Moore  for  plaintiff.  . 
No  counsel  for  defendants. 

Mkrrimon,  J.  The  plaintiff  brought  this  action  to  com- 
pel specific  performance  of  a  contract  in  writing  whereby 
the  defendant.  Holly,  agreed  to  convey  to  the  plaintiff  the 
land  mentioned  in  the  complaint.  To  prove  the  contract  as 
alleged,  the  plaintiff  put  in  evidence  two  receipts  of  different 
dates  for  certain  cotton,  the  agreed  price  of  which  was,  by 
the  terms  of  the  receipts,  "to  go,  as  part  payment,  on  the 
price  of  land  he  (the  plaintiff)  lives  on,"  signed  by  the  de- 
fendant Holly. 

The  defendants  objected  to  the  admission  of  these  receipts 
as  such  evidence,  assigning  as  ground  for  their  objection, 
that  they  had  not  been  proved  and  registered  according  to 
law.  The  court  overruled  the  objjection,  the  reeeii)ts  were 
received  as  evidence,  and  the  defendants  excepted. 

Whatever  may  have  been  the  state  of  the  law  in  respect 
to  the  admission  of  such  contract  without  regieftration  before 
The  Codb  went  into  effect,  it  is  very  clear,  that  all  contracts 
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for  the  conveyance  of  land  must  be  proved  and  registered  be- 
fore they  can  be  used  as  evideuce  in  actions  like  the  present 
one.  They  are  now  put  on  the  same  footing  with  deeds  for 
real  estate,  as  evidence,  and  cannot  be  admitted  as  such, 
until  proved  and  registered. 

The  Code,  §  1264,  requires  that  "  all  contracts  to  sell  or 
convey  any  lands,  tenements  or  hereditaments,  or  any  inter- 
est in  or  concerning  them,  and  all  leases  required  to  be  put 
in  writing,  upon  due  proof  or  acknowledgment  thereof  in  the 
manner  in  this  chapter  provided  for  the  conveyances  of 
lands,  shall  be  registered  in  the  proper  county  within  two 
years  from  the  date  of  such  contracts  or  leases." 

If  this  were  the  only  statutory  provision  in  respect  to  such 
contracts,  perhaps  they  might  be  put  in  evidence  without 
registration.  Indeed,  it  has  been  said  that  like  contracts 
might  be.  Edwards  w  Thompson,  71  N.  C,  177;  Mauneyv. 
CroweU,  84  N.  C,  314.  But  The  Code,  §  1245,  provides  that 
"  no  conveyance  of  land,  nor  contract  to  convey,  nor  lease  of 
land  for  more  than  three  years,  shall  he  good  and  available  in 
law,  unless  the  same  shall  be  acknowledged  by  the  grantor 
or  proved  on  oath  by  one  or  more  witnesses  in  the  manner 
hereinafter  directed,  and  registered  in  the  county  where  the 
land  shall  lie  within  two  years  after  the  date  of  the  said 
deed;  and  all  deeds  so  executed  and  registered  shall  be 
valid,  and  pass  estates  in  land  without  livery  of  seizin, 
attornment  or  other  ceremony  whatever." 

It  will  be  observed,  that  this  section  changes  and  enlarges 
section  1  of  chapter  37,  Revised  Code,  so  as  to  embrace  con- 
tradts  to  convey  \2li\As,^s  well  as  conveyances  for  the  same. 
The  first  section  above  set  forth  requires  all  such  contracts 
to  be  proved  and  registered ;  the  second  provides  that  they 
shall  not ''  be  good  and  available  in  law^^  until  and  unless  they 
shall  be  so  proved  and  registered,  that  is,  like  an  unregis- 
tered deed,  they  shall  not  be  received  in  evidence,  or  ac- 
tively serve  the  purpose  for  which  they  are  created,  until 
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proved  and  registered.  Registration  does  not  give  them 
life,  bat  efficieney ;  it  fits  and  renders  them  competent  to 
be  evidence  of  themselves,  and  to  be  enforced  by  the  courts, 
if  otherwise  sufficient  to  serve  the  purpose  contemplated  by 
them. 

The  receipts  put  in  evidence  by  the  plaintiff  were  the 
only  written  evidence  of  the  contract,  for  the  conveyance 
of  land,  be  seeks  to  enforce.  He  insists  that  they  sufficiently 
specify  a  contract  in  writing  to  entitle  him  to  the  relief  he 
prays  for.  If  so,  they  make  up  the  contract,  however  brief 
in  terms,  and  however  inartificially  expressed,  that  the 
statute  requires  to  be  proved  and  registered  in  order  to  ren- 
der it  "  good  and  available  in  law."  The  receipts  must  be 
proved  and  registered  before  the  court  can  receive  them  as 
evidence  and  act  upon  them  for  the  purposes  of  this  action. 

There  is  error,  for  which  a  new  trial  must  be  awarded. 
Let  this  opinion  be  certified  to  the  superior  court  of  Bertie 
county  to  the  end,  that  that  court  may  proceed  in  the  action 
according  to  law.     It  is  so  ordered. 

Error.  Venire  de  novo. ' 


NORTH  CAROLINA  STATE  LIFE  INSURANCE  COMPANY  v. 

ORREN  WILLIAMS. 

Contract — Insurance — Agency — Power  coupled  with  an  interest. 

1.  A  contract  between  a  life  insaranee  compaDy  and  its  agent  stipu- 
lated that  the  agent  shonld  receive  as  compensation  25  per  cent, 
commissions  on  first  year  payments,  and  5  per  cent,  on  renewals. 
The  company  went  out  of  business  and  assigned  the  policies 
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(secured  through  the  efforts  of  the  agent)  to  another  company^ 
which  ajBsumed  the  risks ;  Held,  that  the  agency  ceased,  and  that 
the  contract  does  not  confer  a  permanent  right  upon  the  agent  to 
collect  renewals  and  retain  the  5  per  cent,  commissions. 

2.  But  where  an  agency  is  associated  with  an  interest,  it  cannot  be 
revoked  by  the  principal  to  the  detriment  of  the  agent.  What 
such  an  agency  is,  stated  by  Smith,  C.  «T. 

Civil  Action,  eommeuced  before  a  justice  of  the  peace 
and  tried  on  appeal  at  Fall  Term,  1883,  of  Edgecombe  Su- 
perior Court,  before  Shepherdy  J, 

The  defendant  was  constituted  and  became  an  agent  of 
the  plaintiff  company  in  the  prosecution  of  its  business  of 
life  insurance,  under  and  by  virtue  of  a  contract  mutually 
entered  into,  and  in  these  words: 

Memorandum  of  an  agreement  between  the  North  Caro- 
lina State  Life  Insurance  Company  of  the  one  part,  and 
Orren  Williams,  of  Edgecombe  county,  N.  C,  of  the  other 
part,  witnesseth : 

That  the  said  company  has  appointed  the  said  Williams 
its  agent  at  Tarboro,  N.  C,  for  the  purpose  of  soliciting  ap- 
plications for  life  insurance  upon  the  terms  and  conditions 
following,  to-wit:  That  upon  premiums  received  for  all 
kinds  of  policies,  except  endowment  policies  of  less  than 
twenty  years,  the  said  Williams  shall  receive  a  commission 
of  twenty-five  per  cent,  on  first  year  payments,  and  five  per 
cent,  on  renewals ;  and  that  upon  endowment  policies  of 
less  than  twenty  years  he  shall  receive  a  commission  of  fif- 
teen per  cent,  on  first  year  payments,  and  five  per  cent,  on 
renewals;  that  it  shall  be  the  duty  of  said  Williams,  on  the 
first  day  of  each  and  every  month,  to  make  to  said  company 
a  detailed  report,  of  his  doings  as  agent,  and  to  pay  over  all 
moneys  that  may  come  into  his  hands  rightfully  belonging 
to  said  company. 
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In   witness  whereof  the  parties  have  hereto  set  their 
hands,  this  12th  April,  1873. 
For  the  Company : 

O.  H.  Perry,  Supervising  Agent. 
Orren  Williams,  Agent. 

In  pursuance  of  the  agreement,  and  in  the  exercise  of  his 
agency,  the  defendant  collected  and  had  in  his  hands  pre- 
vious to  the  bringing  of  the  suit,  of  the  funds  belonging  to 
the  plaintiff,  the  sum  of  $109.85  not  contested,  which  he 
refuses  to  pay,  setting  up  as  a  defence  a  counter-claim  for  a 
larger  amount  alleged  to  be  due  as  damages  under  the  pro- 
visions of  the  contract. 

The  plaintiff  company,  unable  to  successfully  conduct  its 
business,  sold  out  and  assigned  many  policies,  secured 
through  the  active  efforts  of  the  defendant,  to  another  life 
insurance  association,  which  assumed  its  responsibilities 
and  undertook  to  carry  out  the  arrangements  and  contracts 
between  the  assured  and  the  assignor  insuring  company,  in 
like  manner  as  the  latter  had  undertaken. 

Since  the  transfer  and  discontinuance  of  the  functions 
of  the  plaintiff,  renewals  have  been,  effected  upon  two  of 
the  said  policies  through  another  agency  employed  by  the 
assignee,  the  commissions  on  which  at  the  rate  specified  in 
the  agreement  exceed  the  plaintiff's  demand,  and  for  this 
excess  the  defendant  claims  to  be  entitled  to  judgment. 

Upon  the  hearing  on  the  appeal  in  the  superior  court, 
judgment  was  recovered  by  the  plaintiff  for  the  amount  of 
the  claim  and  the  defendant  appeals. 

Messrs,  Wcdter  Clark  and  J.  L.  Bridgers,  Jr,^  for  plaintiff. 
J/r.  George  Howard^  for  defendant. 

Smith,  C.  J.,  after  stating  the  above.    The  only  question 
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presented  is  in  reference  to  the  construction  of  the  contract 
of  agency,  and  the  rights  of  defendant  thereunder. 

The  entire  structure  of  the.  agreement  for  the  creation  of 
the  agency,  while  silent  as  to  its  duration,  evidently  con- 
templates a  continued  connection  between  the  service  to  be 
rendered  and  the  compensation  provided  therefor,  and  is 
terminable  at  the  election  of  either  party.  It  may  be  put  an 
end  to  by  the  principal.  Story  on  Agency,  §  463 ;  by  the 
renunciation  of  the  agent,  §  478 ;  by  operation  of  law  where 
an  incapacity  in  either  party  to  maintain  the  relation  is 
brought  about,  §  481. 

The  exception  to  the  rule  is  where  the  agency  is  associated 
with  an  interest,  and  then  it  is  not  revoked,  nor  revocable 
by  the  principal  to  the  detriment  of  the  agent.  What  such 
an  agency  is,  is  thus  explained  by  Chief  Justice  Marshall 
in  the  opinion  in  Hunt  v.  Rousmanier,  8  Wheat,  174,  cited 
in  brief  of  plaintiff's  counsel :  "  We  hold  it  to  be  clear," 
say  the  court,  "  that  the  interest  which  can  protect  a  power, 
after  the  death  of  a  person  who  creates  it,  must  be  an  inter- 
est  in  the  thing  itself.  In  other  words,  the  power  must  be  en- 
(/rafted  on  an  estate  in  the  thing.  The  words  themselves  seem 
to  import  this  meaning.  A  power  coupled  with  an  interest 
is  a  power  which  accompanies  or  is  connected  with  an  in- 
terest. The  power  and  the  interest  are  united  in  the  same 
person.  But  if  we  are  to  understand  by  the  word  ''interest,' 
an  interest  in  that  which  is  to  be  produced  by  the  exercise 
of  the  power,  then  they  are  never  united." 

Tested  by  the  rule  thus  laid  down,  it  is  manifest  that 
when  the  authority  to  insure  ceases,  the  capacity  of  the 
agent  ends  also,  and  the  relation  of  the  parties  terminates. 

Accepting  this,  the  defendant  claims  compensation  in 
damages  for  the  withdrawal  of  the  power  to  continue  to  act 
in  the  renewals,  and  measures  his  loss  by  the  sum  he  would 
have  received  as  commissions  had  he  been  permitted  to  act 
in  two  renewals  made  since  the  transfer. 
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This  contention  involves  the  assumption  that  the  contract 
confers  an  absolute  and  permanent  right  to  proceed  with 
renewals  when  the  original  insurance  was  effected  through 
the  efforts  and  instrumentality  of  the  defendant,  when  he 
can  no  longer  act  as  agent  in  making  the  renewals. 

Such  is  not  the  fair  interpretation  of  the  terms  of  the 
contract,  which  allows  the  specified  commissions,  as  com- 
pensation for  services  to  the  company  in  the  renewals,  and 
necessarily  ceases  when  the  services  cease. 

The  right  to  compensation  is  associated  with  a  continu- 
ance of  services,  and  the  compensation  is  the  agreed  measure 
of  their  value.  When  the  policy  first  issues,  the  per  centum 
specified  becomes  due,  and  on  each  renewal  the  reduced  per 
centum  is  allowed.  Very  manifestly  the  scope  of  the  agree- 
ment conferring  the  authority  is  to  provide  the  measure  of 
remuneration  for  what  the  agent  may  do  while  he  remains 
such,  and  no  further.  He  was  not  to  be  paid  foi*  renewals 
afterwards  made,  unless  participated  in  by  him  while  in 
possession  of  authority  to  renew.  Although  renewals  are 
the  consequence  of  the  original  contract  of  insurance,  and 
in  this  particular  beneficial  to  the  company,  yet  the  full 
compensation  given  and  accepted  for  this  service  is  the 
twenty-five  per  centum  on  the  sum  received,  provided  in  the 
contract  which  creates  the  agency  and  regulates  its  terms. 
This  is  in  our  opinion  a  fair  and  reasonable  interpretation 
of  the  instrument,  and  the  result  is  adverse  to  the  counter- 
claim. 

It  must  be  declared  there  is  no  error  in  the  ruling  and 
the  judgment  must  be  affirmed. 

No  error.  Affirmed. 
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LAY  GAS  MACHINE  COMPANY  v.  FALLS  OF  NEUSE  MAN- 

lUFACTURING  COMPANY. 

Pleading,  coviplaint  and  anmer. 

A  complaint  which  alleges  that  a  certain  matter  wasjwithin  the  per- 
sonal knowledge  of  the  defendant,  is  not  met  by  an'answer  *'that 
defendant  has  no  knowledge  or  information  sufBcient  to  form  a 
belief"  in  reference  to  it.  The  ruling  of  the  court  below  that  the 
answer  admits  the  plaintiff's  cause  of  action  and  offers  no  suffi- 
cient defence,  is  approved. 

Civil  Action,  tried  at  March  Special  Term,  1884,  of 
Wake  Superior  Court,  before  Avei^,  J. 

The  complaint  alleges  and  the  answer  admits  that,  about 
the  middle  of  October,  in  the  year  1881,  the  plaintiflF  sold 
the  defendant  a  certain  machine  ^or  the  generation  of  gas, 
at  the  list  price  of  nine  hundred  and  seventy-five  dollars, 
subject  to  a  discount  or  deduction  of  one-third  of  that  sum, 
and  on  the  terms  that  the  defendant  should  have  it  on  trial 
for  ninety  days,  during  which,  if  dissatisfied  with  its  oper- 
ation, he  could  return  it,  and  plaintiff  would  take  it  back. 
The  plaintiff  further  states  that  about  the  month  of  Feb- 
ruary thereafter  he  forwarded  the  machine  to  the  defendant, 
who  retained  possession  for  more  than  twelve  months  there- 
after without  making  any  complaint,  and  that  upon  demand 
he  refuses  to  make  payment.  To  this  last  averment  the 
defendant  replies  that  he  "  has  no  knowledge  and  no  infor- 
mation sufiicient  upon  which  to  found  a  belief  as  to  the 
time  when  complaint  was  first  made  about  the  machine/' 

The  defendant  says  that  the  ninety  days  was  to  be  com- 
puted from  the  time  when  he  began  to  use  the  instrument, 
and  he  sets  up  as  a  defence  that  the  machine  "  is  not  a  good 
and  sufficient  machine,  and  is  so  defective  that  it  does  not 
generate  the  quantity  and  quality  for  which  it  was  bought, 
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and  which  it  was  represented  by  the  plaintiff  it  would  cer- 
tainly generate,  and  farther,  that  after  a  full  and  fair  trial '' 
it  is  not  worth  more  than  one  half  of  the  price  of  $650. 

The  court,  being  of  opinion  that  the  answer  admits  the 
plaintiff's  cause  of  action  and  offers  no  sufficient  defence, 
on  motion  of  plaintiff's  counsel,  rendered  judgment  for  the 
amount  of  the  plaintiff's  claim  with  interest,  and  the  de- 
fendant appealed. 

Messrs,  D.  6.  Fowle  and  ArmiMead  Jones,  for  plaintiff. 
Messrs.  FvUer  &  Snow  and  E.  C  Smithy  for  defendant. 

Smith,  C.  J.,  after  stating  the  case.  We  concur  in  the 
opinion  of  the  court  that  while  the  answer  concedes  the 
contract  of -^  ^debtedness,  it  sets  up  no  legal  defence  to  the 
plaintiff'         overy. 

It  ic.  ^cient  answer  to  an  allegation  of  a  matter 

cb  vithin  the  personal  knowledge  of  the  defend- 

^  *on  for  more  than  a  year  and  failure  to  pre- 

at  or  make  known  his  dissatisfaction,  to  say 
IL  nowledge  or  information  sufiScient  to  form 

a  be.  be  time  when  complaint  was  first  made, 

witbou.  tat  any  was  made  at  all.    Facts  charged 

to  be  knov  party  ought  to  be  met,  if  not  admitted, 

with  a  direCv  lal,  or  the  want  of  recollection  if  they  can- 
not be  recallev  to  memory.  Pomeroy  on  Rem.  &  Rem. 
Rights,  §  641,  and  cases  cited  in  note ;  Field,  J.,  in  Curtis  v. 
Richcrds,  9  Gal.,  33. 

The  defence  arising  upon  a  supposed  warranty  of  false 
representation  is  unavailing,  since  the  parties  in  their  agree- 
ment provide  for  a  return  of  the  machine  at  the  defendant's 
election  after  a  sufficient  trial ;  and  this  method  of  redress 
supersedes  the  others,  if  any  other  upon  the  facts  is  open 
to  the  defendant  in  the  absence  of  that  agreed  upon. 

Whether  the  answer  be  deemed  frivolous  or  a  concession 
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of  the  plaintiff's  right  of  action,  to  which  no  legal  defence 
is  offered,  the  ruling  of  the  court  and  the  rendition  of  the 
judgment  was  correct  in  law  and  must  be  upheld.  Let  the 
judgment  be  aflSrmed. 

No  error.  AflSrmed. 


8AMUEL  RUFFIN  and  others  v.  C.  B.  HARRISON  and  others. 

Rehearing, 

Where  the  grounds  of  error  assigned  in  a  petition  to  rehear  are  sub- 
stantially the  same  as  those  argued  and  passed  upon  in  the  former 
hearing,  the  court  will  not  disturb  its  judgment ;  nor  in  such  case 
"will  an  order  restraining  the  collection  of  an  execution  upon  the 
judgment  be  granted. 

{Watson  V.  Dodd,  72  N.  C,  240;  Lockhart  v.  Bell,  90  K  C.,499,  cited 
and  approved.) 

Petition  to  rehear  heard  at  October  Term,  1884,  of  The 
Supreme  Court. 

This  petition  was  filed  by  the  defendants  who  also  sub- 
mitted a  motion  for  an  order  restraining  the  collection  of 
the  execution,  heretofore  issued,  until  the  matters  set  forth 
in  the  petition  are  passed  upon.  See  same  case  reported  in 
81  N.  C.  208 ;  86  N.  C,  190 ;  90  N.  C,  569. 

Mr.  J.  jB.  BcUchdor,  for  plaintiffs. 

Messrs,  FidUr&Snow  and  E.  C,  SmiOi,  for  defendants. 

Mbrrimon,  J.  In  ihis  case,  the  defendants,  Ellis  and 
wife,  and  Penelope  Egerton,  filed  their  petition  at  the  present 
term  to  rehear,  and  pray  the  court  to  make  an  order  restrain* 
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ing  the  collection  of  the  execution  heretofore  issued,  until 
the  petition  to  rehear  shall  be  heard  and  determined. 

The  order  of  restraint  asked  for  will  not  be  granted.in  any 
case  as  of  course ;  it  will  be  granted  only  in  the  sound  dis- 
cretion of  the  court,  and  when  it  appears  that  there  is  reason- 
able and  probable  grounds  for  the  application  to  rehear.  If 
the  rule  were  otherwise,  frequent  applicatious  might  be 
made  to  rehear  for  the  real  purpose  of  delaying  the  enforce- 
ment of  the  judgment  by  execution  or  otherwise. 

Hence,  we  have  looked  into  and  considered  the  petition, 
to  see  if  there  are  set  forth  in  it  such  causes  as  warrant  us 
in  granting  the  preliminary  restraining  order,  and  we  are 
of  opinion  that  there  are  not  such  causes  specified. 

The  grounds  of  error  assigned  are  substantially  and  in 
all  material  respects,  views  of  the  case  earnestly  pressed 
upon  our  attention  in  the  argument  of  counsel  at  the  last 
term,  and  some  of  them  at  former  terms  of  the  court,  but 
which  the  court  declined  to  accept  as  sound  and  such  as 
ought  to  be  adopted. 

The  case  was  ably  and  elaborately  argued  at  the  last  and 
former  terms.  It  was  not  hastily  considered,  but  the  court 
gave  it  much  and  careful  consideration.  It  is  not  alleged 
that  any  material  point  was  overlooked,  nor  is  it  suggested 
that  we  failed  to  examine  some  direct  and  weighty  authority 
in  favor  of  the  defendants,  that  is  now  brought  to  our  at- 
tention. 

The  case  was  very  fully  heard  and  in  respect  to  the  sev- 
eral matters  alleged  as  grounds  of  error,  as  well  as  others. 
So  that,  really,  the  court  is  now  called  upon  to  rehear  the 
ease  thus  thoroughly  heard,  reverse,  or  materially  modify 
its  decision  without  any  consideration  moving  it  thereto 
other  than  such  as  have  heretofore  been  so  considered. 
It  is  settled  that  the  court  will  not  thus  reverse  its  de- 
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cisious  solemnly  made.     WaUon  v.  Dodd,  72  N.  C,  240 
Lockhart  v.  BeU,  90  N.  C,  499. 
The  preliminary  motion  for  a  restraining  order  is  denied. 

Motion  denied. 


E.  G.  DANIEL,  AdmV,  v.  W.  H.  BELLAMY  and  others. 

Practice  in  Probate  Court — Wheri  Court  cannot  take  judicial 

notice  of  judgment — Pleading. 

1.  During  the  pendency  of  a  special  proceeding  against  an  executor 
for  an  account,  it  appeared  that  the  will  of  the  testator  ''was  re- 
voked and  annulled  "  by  a  decree  of  the  probate  court  in  another 
proceeding;  Held,  that  the  defendant  executor  must  amend  his 
answer  by  setting  up  such  decree.  The  granting  of  the  defend- 
ant's motion  to  dismiss  for  want  of  jurisdiction  was  erroneous. 

2.  The  court  in  such  case  cannot  take  judicial  notice  of  a  decree 
rendered  by  it  in  a  separate  and  independent  action,  but  the  party 
seeking  advantage  thereunder  must  plead  it  in  a  proper  manner. 

{Rowland  \.  Thompson,  64  N.  C,  714;  King  y,  Kinsey,  71  N.  C, 
407;  Wood  v.  iSkinner,  79  N.  C,  92,  cited  and  approved.) 

Special  Proceeding  for  an  account,  beard  on  appeal  at 
January  Special  Terra,  1884,  of  New  Hanover  Superior 
Court,  before  QUmer^  J. 

Tbis  proceeding  was  begun  on  the  7tb  day  of  July,  1878,  in 
the  probate  court  of  New  Hanover  county.  It  is  alleged  that 
Daniel  L.  Russell  died  in  the  year  1871,  leavinga  last  will  and 
testament,  in  which  be  appointed  the  defendants  executors 
tbereof ;  that  said  will  was  duly  proved  and  tbe  defendants 
qualified  as  sucb  executors ;  that  tbe  plaintiffs  are  creditors 
of  tbe  testator,  and  tbis  proceeding  is  brougbt  by  tbe  plain- 
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tifl&  on  behalf  of  themselves  and  all  other  creditors  of  the  tes- 
tator who  will  join  in  it,  to  compel  the  defendants  as  such 
executors  to  account  with  them  and  pay  their  several  debts 
respectively  according  to  law,  when  they  shall  be  duly  as- 
certained. 

The  defendants,  in  their  answer,  deny  that  the  said  Daniel 
L.  Russell  died  leaving  any  such  last  will  and  testament, 
and  that  they  are  executors  as  alleged  in  the  complaint. 

The  plaintiffs  made  replication  to  the  answer,  averring 
the  truth  of  the  allegations  in  the  complaint. 

Thereupon  the  court  of  probate  transferred  the  papers  to 
the  superior  court  to  the  end  that  that  court  might  try  the 
issues  raised  by  the  pleadings. 

The  superior  court  gave  judgment  for  the  plaintiffs,  and 
remanded  the  case  to  the  court  of  probate,  with  instructions 
to  the  clerk  of  the  superior  court  to  proceed  according  to 
law. 

The  court  of  probate  then,  at  the  instance  of  the  plain- 
tiffs, notified  the  defendants  to  appear  before  it  on  the  14th 
day  of  June,  1883,  to  the  end,  that  the  clerk  of  the  court 
might  take  and  state  an  account,  &c.  On  that  day  the 
plaintiffs  and  defendants  appeared  accordingly.  The  de- 
fendants declined  to  account,  and  moved  to  dismiss  the  ac- 
tion, upon  the  ground  that  the  court  of  probate  had  no  ju- 
risdiction over  the  estate  of  the  said  late  Daniel  L.  Russell. 
The  plaintiffs,  pending  that  motion,  moved  for  judgment 
according  to  the  prayer  of  the  complaint,  and  likewise  for 
an  attachment  against  the  defendants  for  contempt  in  fail- 
ing to  account. 

The  court  of  probate  then  proceeded  to  find  that  the  will 
of  the  said  Daniel  L.  Russell  had  theretofore,  but  pending 
this  action,  been  revoked  and  annulled  by  that  court,  more 
than  six  months  before  the  plaintiffs  proceeded  in  their 
motion  for  an  account;  that  the  plaintiffs  were  permitted  to 
appear  and  oppose  such  revocation,  although  they  were  not 
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parties  to  the  proceediogs  instituted  for  that  purpose,  and, 
therefore,  had  notice  thereof  more  than  six  months  before 
they  proceeded  in  their  motion  in  this  action. «  The  coutt 
further  found  that  the  plaintiff,  F.  D.  Koonce,  applied  in 
that  court  to  be  appointed  administrator  of  the  said  Daniel 
L.  Russell,  deceased,  the  said  will  baying  been  revoked, 
which  application  was  denied,  because,  it  appeared  to  the 
court,  that  an  administrator  had  been  appointed  by  the 
court  of  probate  in  the  county  of  Brunswick,  where  the 
deceased  had  a  domicil  at  the  time  of  his  death.  The  said 
Koonce  appealed  from  the  judgment,  denying  his  applica- 
tion, to  the  superior  court,  and  his  appeal  is  still  pending  in 
that  court. 

Thereupon,  the  court  granted  the  motion  of  the  defend- 
ants, and  gave  judgment  dismissing  the  action,  and  denying 
the  motion  of  plaintiffs.  The  plaintiffs  appealed  from  that 
judgment  to  the  superior  court,  and  that  court,  at  the  Jan- 
ury  term,  1884,  adjudged  that  the  judgment  of  the  probate 
court  was  erroneous,  and  remanded  the  case  to  the  latter 
court  with  instructions  to  proceed  to  take  and  state  an 
account  of  the  administration  of  the  defendants  according 
to  law.    The  defendants  excepted  and  appealed. 

Mr.  DaBrulz  CtUlar,  for  plaintiffs. 
Messrs.  Russell  &  Ricaud,  for  defendants. 

Mbrrimox,  J.,  after  stating  the  case.  We  are  of  opinion 
that  both  the  court  of  probate  and  superior  court  misappre- 
hended the  proper  course  that  ought  to  have  been  pursued 
in  the  former  court,  where  the  defendants  moved  to  dismiss 
the  action  for  want  of  jurisdiction. 

It  seems,  that  pending  this  action,  the  probate  of  the  will 
of  the  testator  of  the  defendants  was  "  revoked  and  an- 
nulled "  by  the  court  of  probate,  and  the  defendants  desired 
to  avail  themselves  of  the  action  of  the  court  in  that  res- 
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pect.  In  order  to  do  this,  they  ought  to  have  made  a  motion 
for  leave  to  amend  their  answer  and  plead,  that  pending 
the  action  the  probate  of  the  supposed  will  had  been  re- 
voked and  they  discharged  accordingly,  and  such  other 
matters  as  they  might  have  the  right  to  set  forth  in  the 
answer.  If  the  court  had  allowed  this  amendment,  as  ordi- 
narily it  Ought  to  do,  the  plaintiffs  ought  in  such^case  to 
have  been  allowed  to  demur,  or  reply  to  the  amended  an- 
swer, if  they  had- so  desired.  Then,  if  issues  of  law  orjact, 
or  both,  had  been  raised  by  the  amended  pleadings,  the 
same  should  have  been  transferred  or  taken  by  appeal  to 
the  superior  court  for  trial  at  the  next  succeeding  term 
thereof  as  directed  by  The  Code,  §  116.  Rowland  v.  Thomp- 
«on,  64  N.  C,  714 ;  King  v.  Kinsey,  71  N.  C,  407;  Woodv^ 
Skinner,  79  N.  C ,  92. 

The  court  of  probate  erred  in  supposing  that  because  the 
probate  of  the  will  had  been  revoked  in  that  court,  it  could 
take  judicial  notice  of  and  act  upon  such  revocation  in  the 
absence  of  any  pleading  on  the  part  of  the  defendants,  set- 
ting it  up  as  a  defence.  The  revocation  of  the  probate  of 
the  will  was  done  in  a  proceeding  in  iio  way  connected  with 
this  action,  however  much  it  n)ight  affect  it  when  properly 
pleaded.  The  court  must  not  only  have  knowledge  of  a 
defence  a  party  might  make,  but  it  must  have  knowledge 
of  it  well  pleaded.  The  defendants,  in  order  to  avail  them- 
selves of  the  revocation,  could  only  do  so  by  properly  plead- 
ing it,  just  as  they  would  any  other  defence  they  might 
have  the  right  to  make.  It  might  be  that  the  plaintiffs 
would  deny  the  revocation  of  the  will,  or  its  validity.  They 
might  desire  to  demur  or  reply  to  the  amended  answer. 
This  they  could  not  do,  upon  a  mere 'suggestion  of  a  defence 
upon  the  part  of  the  defendants,  of  which  the  court  hap- 
pened to  have  personal  knowledge,  obtained  through  an- 
other action  or  proceeding  in  the  same  court.  Tlie  plain- 
tiffs might  desire  and  have  the  right  to  raise  issues  of  fact 
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that  the  rourt  of  probate  could  not  try,  because  the  statute, 
(The  Code,  §116,)  provides  that  such  questions  shall  be. 
tried  in  the  superior  court.  And  questions  of  law  should 
be  presented  in  an  orderly  way,  so  that  either  party  might 
appeal  from  the  decision  of  them  to  the  superior  court. 
No  question  of  jurisdiction  appeared  upon  the  face  of  the 
pleadings,  and  the  defendants  could  not  raise  it  by  mere 
suggestions,  but  only  by  an  amended  answer. 

So  much  of  the  judgment  of  the  superior  court  as  re- 
versed the  judgment  of  the  court  of  probate  was  correct, 
but  so  much  of  it  as  directed  that  court  to  proceed  to 
take  and  state  an  account  of  the  administration  of  the  de- 
fendants was  erroneous.  The  order  ought  to  have  directed 
such  account  to  be  taken,  unless  the  court  should,  upon  ap- 
plication of  defendants,  for  proper  cause  shown,  allow  them 
to  amend  their  answer  and  set  up  the  alleged  revocation  of 
the  probate  of  the  will,  &c.,  and  the  judgment  of  the  su- 
perior court  must  be  so  modified. 

Let  this  opinion  be  certified  to  the  superior  court  to  the 
end  its  judgment  may  be  modified  in  conformity  thereto, 
and  the  case  thence  remanded  to  the  court  of  probate.  It  is 
so  ordered. 

Error.  Modified. 


W.  J.  TEMPLE  and  others  v.  WILLIAM  WILLIAMS,  Adni'r. 

Account  and  Settlemenl— Guardian— Rfxeiver—Esioppel. 

1.  A  receiver  appointed  to  take  charge  of  a  ward's  estate  when  the 
guardian  is  removed,  is  not  invested  with  the  powers  of  a  guar- 
dian, but  acts  under  the  control  of  the  court  until  another  guar- 
dian is  appointed. 
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2.  A  settlement  made  -with  such  receiver,  even  if  had  under  direc- 
tion of  the  court,  is  not  Conclusive  against  the  ward,  but  only 
raises  a  presumption  that  the  account  and  settlement  are  correct ; 
hence,  in  this  case,  the  paper  writing  intended  as  a  *' discharge 
and  release*'  to  the  defendant  administrator,  not  reported  to  or 
sanctioned  by  the  court,  can  in  no  way  affect  the  plaintiffs*  right 
to  an  account.     Such  presumption  may  be  disproved. 

3.  The  plea  of  estoppel  by  former  judgment,  to  be  available,  must 
show  that  the  claim  in  suit  has  been  determined  in  a  former  ac- 
tion between  the  same  parties. 

(Becton  v.  Becton,  3  Jones  Eq.,  419;  Falls  v.  Gamble^  66  N.  C,  455; 
Tuttle  V.  Harrill,  85  N.  C,  456;  Latta  v.  Rtiss,  8  Jones,  111 ;  Finger 
V.  Finger,  64  N.  C,  183;  Bryan  v.  Malloy,  90  N.  C,  508,  cited  and 
approved.) 

Civil  Action,  heard  at  July  Special  Term,  1884,  of  Pas- 
quotank Superior  Courf,  before  Shepherd^  J. 

This  action  is  brought  to  compel  the  defendant  adminis- 
trator to  render  an  account  and  make  settlement  of  the 
same. 

It  appears  by  the  record  that  John  Temple  died  intestate 
some  time  in  the  year  I860,  leaving  surviving  bim  as  his 
only  heirs-at-law  and  next  of  kin  the  plaintiffs,  William  T. 
Temple  and  Delia  Ann  Temple,  then  infants  of  tender  years. 
The  defendant,  Williams,  was  duly  appointed  administrator 
of  the  estate  of  said  intestate. 

Delia  Ann  Temple  intermarried  with  the  plaintiff,  Grif- 
fin Hewitt,  whiU  she  was  yet  an  infant,  and  died  intestate 
and  under  coverture,  about  one  year  next  before  the  bring- 
ing of  this  action,  and  her  said  husband  was  duly  ap- 
pointed administrator  of  her  estate. 

Some  time  prior  to  1872  Joseph  B.  Jones  was  appointed 
receiver  under  the  statute,  (Acts  1868-^69,  ch.  201,  §§  22  and 
47.  The  Code,  §1585-1610)  to  take  possession,' Ac,  of  the 
estate  of  the  plaintiff. 

William  T.  Temple  and  the  plaintiff  Hewitt  were  like- 
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wise  appointed  receivers  to  take  possession  of  the  estate  of 
Delia  Ann  Temple. 

In  1872  these  receivers  executed  to  the  defendant  Wil- 
liams, administrator,  a  paper  writing,  of  which  the  follow- 
ing is  a  copy  : 

This  is  to  certify  that  the  undersigned,  the  next  of  kin 
or  some  of  the  next  of  kin  of  the  late  Joseph  Temple, 
deceased,  have  examined  the  account  current  of  the  estate 
of  Wm.  Williams,  Jr.,  the  surviving  administrator  of  said 
Joseph  Temple,  and  being  satisfied  with  the  same,  do,  in 
consideration  of  ten  dollars  to  them  paid,  discharge  and 
release  the  said  Wm.  Williams,  Jr.,  surviving  administrator 
as  aforesaid,  and  the  sureties  on  the  bond  given  by  himself 
and  co-administrator,  from  all  liabilities,  claim  and  demand 
on  account  of  the  administration  of  the  estate  of  the  said 
Joseph  Temple. 

In  testimony  whereof,  we  have  hereunto  set  our  hands 

and  seals  this day  of  ,  A.  D.,  1872. 

(Signed)  Joseph  S.  Jones,  [seal,] 

Receiver  for  W.  J.  Temple. 
Griffin  Hewitt,  [seal,] 
Receiver  for  D.  A.  Temple. 

,But  they,  in  fact,  received  no  money  or  money's  worth 
from  the  defendant  Williams,  or  any  oth^r  person,  at  that 
or  any  other  time;  nor  was  there  any  other  accounting  be- 
tween the  said  receivers  and  the  said  administrators.  It 
seems  that  the  receivers,  received  some  notes  and  bonds  of 
no  value  on  persons  totally  insolvent.  It  does  not  appear, 
that  the  said  receivers  executed  said  paper  writing  by  the 
direction  of  the  court  appointing  them,  or  that  it  in  any 
way  sanctioned  the  same. 

It  is  alleged  in  the  complaint,  that  the  paper  writing 
above  set  forth  was  obtained  by  fraudulent  representations 
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made  to  the  said  receivers  by  the  defendant  Williams,  and 
evidence  was  introduced  tending  to  establish  that  fact. 

The  defendant  pleaded  the  said  paper  writing  as  a  release 
and  discharge  of  his  liability,  denied  the  alleged  fraud  in 
procuring  it,  and  introduced  evidence  tending  to  disprove 
the  same. 

Quinton  T.  Sexton,  on  the  10th  of  May,  1869,  brought 
his  action  to  the  spring  term  of  that  year  of  the  superior 
court  of  Pasquotank  county  against  the  defendant  Williams, 
administrator  of  said  Joseph  Temple,  and  the  said  William 
J.  Temple  and  Delia  Ann  Temple,  as  heirs  at  law  of  the 
said  inteslate.  They  were  at  that  time  infants,  and  the 
court  appointed  Joseph  S.  Jones  to  be  their  guardian  ad 
literrij  in  that  action.  No  summons  was  served  upon  them. 
The  service  of  the  summons  and  the  complaint  was  "ac- 
cepted"  on  the  day  it  was  issued,  by  the  said  Williams,  ad- 
ministrator, and  by  the  said  Jones  as  guardian  ad  litem. 

The  material  parts  of  the  complaint  in  that  action  charged 
in  substance,  that  the  said  Joseph  Temple  died  intestate 
in  1860,  and  the  said  Williams  was~  appointed  adminis- 
trator of  his  estate;  that  the  said  William  J.  Temple 
and  Delia  Ann  Temple  and  George  T.  Temple  were 
his  only  heirs  at  law ;  that  the  said  intestate,  in  his  life 
time,  as  guardian  of  the  |>laintiff,  owed  him  $1,983.16; 
that  the  said   Williams,  administrator,  had    exhausted  the 
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personal  estate  of  his  said  intestate  in  the  payment  of 
funeral  expenses,  debts,  Ac;  that  the  said  Joseph  Tem- 
ple died  seized  of  large  and  valuable  real  estate  which  de- 
scended to  his  said  heirs  at  law ;  that  the  same  was  liable 
and  ample  to  pay  the  plaintiff's  said  debt;  and  that  the 
plaintiff  was  willing  to  accept  a  certain  tract  of  land  of  the 
said  real  estate  in  discharge  of  his  said  debt. 

The  said  Williams,  administrator,  in  his  answer,  confessed 
the  substance  of  the  complaint  and  suggested  that  the  offer 
of  the  plaintiff  to  accept  the  tract  of  land  in  discharge  of 
his  debt,  was  a  fair  one  and  ought  to  be  accepted.     The  said 
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Jones,  as  ^uarcjian  ad  liiem^  filed  an  answer  for  his  wards, 
confessiog  the  allegation  of  the  complaint,  and  particularly 
that  the  assets  in  the  hands  of  the  said  administrator  had  been 
exhausted  in  the  payment  of  debts,  &c.,  and  advised  that 
the  plaintiff's  proposition  to  take  the  tract  of  land  be  ac- 
cepted. 

The  plaintiff  and  the  defendants  in  that  action,  the  said 
Jones  representing  his  said  wards,  agreed  in  writing  "  to 
refer  all  the  matters  in  dispute  between  them  "  to  referees, 
and  '^  to  abide  by  the  decision  of  said  referees  as  to  matters 
of  law  and  fact  as  is  provided  by  law." 

The  court  made  an  order  of  reference  in  pursuance  of 
that  agreement. 

The  referees  reported  that  the  said  Joseph  Temple  was 
the  guardian  of  Ihesaid  plaintiff,  and  at  his  death  had  pos- 
session of  his  ward's  estate ;  that  there  was  due  to  the  plain- 
tiff $1,983.16;  that  a  large  part  of  this  sum  was  the  pro- 
.  ceeds  of  land  of  the  plaintiff  sold  by  order  of  the  court  of 
equity ;  that  the  personal  estate  of  Joseph  Temple  in  the 
hands  of  said  administrator  had  been  exhausted  in  the  pay- 
ment of  debts,  &c. ;  that  the  proposition  of  plaintiff  to  take 
the  said  tract  of  land  in  discharge  of  his  debt  was  reasona- 
ble and  proper,  and  that  a  decree  be  made  by  the  court 
directing  that  the  defendants  make  title  in  fee  to  plaintiffs 
and  the  defendants  pay  (he  costs. 

The  court  at  the  said  spring  term  made  a  decree  con- 
firming the  said  report,  and  directing  the  said  Williams, 
administrator,  and  the  other  defendants,  as  such  heirs  at 
law  by  their  said  guardian  ad  litem,  to  convey  to  the  plain- 
tiff in  fee  the  said  tract  of  land,  and  upon  the  execution  of 
such  conveyance,  that  the  plaintiff  should  execute  a  release 
and  discharge  to  said  administrator  for  said  debt,  and  that 
the  defendants  pay  all  the  costs  including  attorney's  fees.' 

The  defendants  in  the  present  action  pleaded  the  record 
in  that  action  as  an  estoppel  upon  the  plaintiffs.    They  like- 
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wise  pleaded  the  statute  of  limitations.  Issues  were  agreed 
upon  by  the  parties,. and,  with  the  findings  of  the  jury,  are 
as  follows : 

1.  Was  there  a  final  account  between  the  parties  to  the 
receipt  or  release,  and  was  said  receipt  or  release  executed 
in  pursuance  thereof?        Answer — Yes. 

2.  Were  notes  of  the  estate  turned  over  to  Jones  and 
Hewitt  in  pursuance  thereof?    Answer — Yes. 

3.  Was  the  said  receipt  or  release  obtained  by  reason  of 
the  fraudulent  representations  of  the  defendant,  Win.  Wil- 
liams?   Answer — No. 

Whereupon  the  plaintiffs  asked  for  judgment  upon  the 
pleadings,  admissions  and  findings  of  the  jury,  which  was 
granted  by  the  court,  and  the  defendants  appealed. 

No  counsel  for  plaintiffs. 

Messrs,  Orandy  &  Aydlett,  for  defendants. 

Merrimon,  J.,  after  stating  the  case.  The  court  treated 
the  issues  submitted  and  the  verdict  of  the  jury  upon  them 
as  immaterial,  and  held  that,  upon  the  face  of  the  plead- 
ings, the  allegations  of  the  complaint  and  the  admissions 
of  the  answer,  the  plaintiffs  were  entitled  to  have  an  account 
of  the  estate  of  the  intestate  in  the  hands  of  the  defendant 
Williams,  administrator,  taken,  and  gave  judgment  accord- 
ingly. 

We  think  the  judgment  thus  granted  was  a  proper  one, 
and  that  the  exceptions  of  the  defendants  cannot  be  sus- 
tained. 

It  appears  that  the  plaintiff  William  T.  Temple  and  his 
late  sister,  Delia  Ann  Temple,  the  intestate  of  the  plaintiff 
Hewitt,  were  the  only  next  of  kin  of  the  intestate  of  the 
defendant  Williams,  administrator ;  that  be  never  rendered 
any  account  of  bis  administration  to  these  next  of  kin,  or 
to  the  plaintiff,  Hewitt,  administrator;  but  it  does  not  ap- 
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pear  that  he  certainly  ever  rendered  any  account  thereof  to 
any  proper  authority,  and  at  all  events,  any  account  thereof 
binding  and  conclusive  upon  tl)e  plaintiffs. 

The  plaintiffs  are,  therefore,  plainly  entitled  to  have  an 
account  taken  under  the  order  of  the  court  to  ascertain 
what  property  and  effects  went  into  the  hands  of  the  de- 
fendant Williams,  administrator,  what  disposition  he  has 
made  of  the  same,  and  what,  if  anything,  is  due  to  the 
plaintiffs  according  to  their  respective  rights. 

The  defendants,  however,  insist  that  some  time  prior  to 
1872,  in  a  proper  proceeding  for  the  purpose,  Joseph  S. 
Jones  was  appointed  receiver  of  the  estate  of  the  plaintiff, 
William  T.  Temple,  then  an  infant,  and  the  plaintiff  Hewitt 
was  likewise  appointed  receiver  of  the  estate  of  the  said  Delia 
Ann,  then  an  infant  and  his  wife,  and  that  these  receiv- 
ers  examined  an  "account  current"  of  the  defendant  Wil- 
liams, administrator,  were  satisfied  with  the  accuracy  and 
justness  of  the  same,  and  executed  to  him  a  "discharge  and 
release"  from  all  liability  to  account  further  to  the  plain* 
tiffs,  a  copy  of  which  is  set  out  above:  and  that  this  ''dis- 
charge and  release"  is  effective,  conclusively  binding  upon 
the  plaintiffs,  and  cuts  them  off  from  all  right  to  sue  for 
and  have  an  account  as  demanded  in  this  action. 

This  paper  writing  has  not  the  plenary  effect  the  defend- 
ants attribute  to  it.  The  statute,  (Acts  1868-'69,  ch.  201,  §  22, 
The  Code,  §  1585)  authorizes  the  court  to  appoint  a  receiver 
in  case  of  the  removal  of  a  guardian,  for  the  causes  speci- 
fied, "to  take  possession  of  the  ward's  estate,  to  collect  all 
moneys  due  to  him,  to  secure,* loan,  invest  or  apply  the 
same  for  the  benefit  and  advantage  of  the  ward  under  the 
direction  'and  subject  to  sucJi  rules  and  orders  in  every  respect  as 
the  judge  may  from  time  to  time  make  in  respect  thereto, 
and  the  accounts  of  such  receiver  shall  he  returned,  audited 
and  settled  as  the  judge  may  direct."  Such  receiver  is  to 
serve  a  temporary  purpose  in  place  of  a  guardian,  to  man- 


OCTOBER  TERM,  1884.  89 

Tbmplb  v.  Williams. 

age  and  care  for  the  ward's  estate  under  the  direction,  super- 
vision and  control  of  the  court,  until  another  guardian  shall 
be  appointed;  hence,  it  is  provided,  that^as  soon  as  another 
shall  be  appointed,  he  ma}'  apply  to  the  court  at  once  for 
an  order  upon  the  receiver  to  pay  over  to  liim  all  the  money, 
estate  and  effects  of  the  ward.  (§  24  of  act  cited).  The 
duties  of  the  receiver  are  special  in  their  nature.  He  is 
not  invested  by  the  law  with  the  powers  of  a  guardian. 
He  acts  under  the  direction  of  the  court,  and  his  action  has 
effect  because  the  court  directs  and  sanctions  the  same. 

The  action  required  by  the  statute  (§  47  of  act  cited)  to  be 
taken  by  the  solicitor,  in  the  cases  provided  for,  is  properly 
an  action  brought  by  him  for  the  benefit  of  the  ward  when 
the  guardian  has  been  removed,  and  the  infant  is  not  a 
necessary,  perhaps  not  a  proper  party  to  it.  Becton  v.  Bedon, 
3  Jones  Eq.,  419.  The  infant  is  not,  therefore,  bound  as  a 
party  to  it  by  the  record  made  in  that  behalf,  and  it  is  not 
conclusive  upon  him  when  he  may  afterwards,  suing  by  his 
next  friend,  or  suing  after  he  comes  of  age,  cal!  Iiis  former 
guardian  to  account.  The  settlement  with  a  <^uardian 
made  by  the  receiver  under  the  direction  of  the  court  only 
raises  a  prima  facie  presumption  that  the  account  and  re}>ort 
based  upon  it  are  correct. 

The  present  statute  is  substantially  like  that  in  the  Re- 
vised Code,  ch.  54,  §  14,  and  takes  the  place,  of  it.  This 
court,  in  construing  that  statute  in  Becton  v.  Becton,  supra 
decided  that  the  ward  was  not  a  necessary  party  to  a  pro- 
ceeding to  appoint  a  receiver  under  it,  and  that  a  settlement 
with  the  guardian  authorized  by  it  was  not  conclusive  upon 
his  rights. 

The  court  in  deciding  that  such  settlement  raised  simply 
a  presumption  in  favor  of  the  guardian,  say  :  ^'  If  it  were 
allowed  a  greater  effect,  the  proceeding  by  the  attorney- 
general  or  .solicitor  would,  in  many  cases,  be  prejudicial  to 
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infants,  and  it  would  have  been  better  to  have  left  thetn  to 
the  remedies  which  ihey  had  before  the  act  was  passed." 

It  was  not  intended  that  the  proceedings  under  the  act 
referred  to  should  conclude  the  ward  as  to  his  right  to  call 
the  guardian  to  account. 

So  that,  in  this  case,  if  the  paper  writing  mentioned  above, 
intended  as  a  "discharge  and  release"  to  the  defendant 
Williams,  administrator,  had  been  sanctioned  by  the  court. 
it  would  not  be  conclusive  upon  the  plaintiffs.  It  would 
only,  in  such  case,  have  raised  a  presumption  in  favor  of 
the  administrator  that  the  plaintiffs  might  disprove. 

It  does  not  appear  from  the  record  that  the  court  in  the 
proceedings  in  which  the  receivers  were  apffointed,  author- 
ized them  to  examine  the  "account  current"  of  the  admin- 
istrator, and  in  any  contingency  to  execute  the  "  discbarge 
and  release"  mentioned ;  nor  does  it  appear  that  the  paper 
writing,  or  the  transaction  of  which  it  purports  to  be  evi- 
dence,  was  ever  reported  to  the  court,  or  in  any  way  had  its 
sanction.  So  far  as  appears  they  executed  it  without  any 
authority.  This  was  beyond  the  scope  of  their  powers  as 
receivers  in  the  absence  of  the  order  or  sanction  of  the  court, 
and  therefore,  their  action  was  officious,  and  can  in  no  way 
conclude  the  plaintiffs. 

The  extraordinary  action  brought  by  Sexton  against  the 
defendant  Williams,  administrator,  and  the  plaintiff  Wil- 
liam J.  Temple,  and  his  sister  Delia  Ann,  cannot  be  upheld 
as  an  estoppel  of  record  upon  the  plaintiffs.  That  action 
was  brought  against  them  while  they  were  infants,  as  the 
heirs-at-law  of  the  intestate  of  Williams,  administrator, 
and  it  was  no  part  of  its  purpose  to  require  of  the  defend- 
ant Williams,  administrator,  either  directly  or  indirecth*. 
any  account  of  his  administration,  nor  was  any  such  ac- 
count ordered  to  be  taken,  or  taken  in  any  aspect  of  the 
case.  The  purpose  was,  to  have  the  consent  of  the  heirs- 
at-law,  and  in  such  shape  as  to  bind  them,  to  allow  a  credi- 
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tor  of  the  intestate  of  the  administrator  to  have  a  certain 
tract  of  land,  that  descended  to  them  from  the  intestate,  in 
discharge  of  his  debt,  because  the  administrator  represented 
that  he  had  no  assets  to  pay  it.  The  action  did  not  propose 
any  inquiry  as  to  what  property  and  effects  of  th^  intestate 
had  gone  into  the  hands  of  the  administrator,  and  what  dis- 
position  he  had  made  of  the  same,  nor  was  any  such  inquiry 
instituted.  The  question  of  why  he  had  no  assets  to  pay 
the  debt  was  not  raised  by  the  pleadings,  nor  was  it  intended 
to  raise  such  question.  There  was  no  purpose  to  raise  or 
settle  any  question  between  the  administrator  and  the  heirs- 
at-law  as  to  his  administration.  The  matter  of  litigation  in 
that  action  was  substantially  different  from  that  in  this. 
The  material  questions  embraced  and  settled  by  it  were 
different  from  those  presented  in  this  action.  The  parties 
to  the  two  actions  are  different,  and  the  purposes  are  dif- 
ferent. The  object  of  the  present  action  is  to  compel  the  • 
defendant  administrator  to  render  an  account  in  detail  of 
his  whole  administration^  to  ascertain  what  property  and 
effects  went,  and  ought  to  have  gone  into  his  hands,  what 
disposition  he  made  of  the  same,  and  what  is  due  to  the 
plaintiffs  respectively. 

To  sustain  the  plea  of  estoppel  by  former  judgment  it 
must  appear  that  the  matter,  claim  or  demand  in  litigation 
has  been  tried  and  determined  in  a  former  action,  and  the 
identity  in  effect  of  the  present  and  former  cause  of  action 
must  appear.  Such  a  plea  implies  that,  in  effect,  on  a  former 
occasion,  the  plaintiff  brought  an  action  against  the  defend- 
ant, or  against  one  under  whom  the  defendant  claims,  in 
respect  to  the  very  same  cause  of  action  now  alleged,  in 
which  action  judgment  was  given  for  the  plaintiff*  or  for  the 
defendant. 

Falls  V.  Gamble,  6G  N.  C,  455;  TutUe  v.  HarriU,  85  N.  C, 
456;  Latla  v.  Russ,  8  Jones,  111 ;  Finger  v.  Finger,  64  N.  C, 
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183 ;  iJufisctt  V.  P/ac<?,  94  U.  S.  Rep.,  606;  Big.  on  Estoppel, 
37.  39, 40,  lOZet  seq. ;  Bryan  v.  MdOxyy,  90  N.  C,  508. 

There  is  no  error.  Let  this  opinion  be  certified  accord- 
ing to  law. 

No  error.  Affirmed. 


GEORGE  TURNER,  Adm'r,  v.  J.  D.  QUINN,  Adm'r. 

Appeal  Bond. 

« 

An  appeal  boud  is  of  no  effect  unless  it  be  accompanied  by  the  affida- 
vit of  one  of  the  sureties  that  he  is  worth  double  the  amount 
specified  therein.     The  Code,  §  560. 

{Lytlev.  Lytle,  90  N.  C,  647;  Bryson  v.  Lucas,  85  N.  C,  397,  cited 
and  approved.) 

Civil  Action  tried  at  Fall  Terra,  1884,  of  Jones  Superior 
Court,  before  Shephei'd^  J. 

The  defendant  appealed,  and  upon  call  of  the  case  in  this 
court  the  plaintiff  raoved  to  dismiss  the  appeal  for  the 
reasons  stated  in  the  opinion  here. 

3ir.  5.  W.  Isler,  for  plaintiff. 

Messrs.  Fairdoih  &  Allen,  for  defendant. 

Ashe,  J.  The  appeal  bond  sent  up  with  the  record  to 
this  court  is  justified  as  follows:  "Personally  appeared  he- 
me R.  C.  Broad  hurst  who,  being  duly  sworn,  says  he  is  worth 
the  amount  of  the  above  bond  over  and  above  his  home- 
stead and  personal  property  exemption  and  personal  lia- 
bilities." 

In  this  court  there  was  a  motion  by  the  appellee  to  dis- 
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miss  the  appeal,  because  the  appeal  bond  was  not  justified 
according  to  law,  in  that,  neither  the  surety  nor  principal 
thereto  stated  upon  oath  that  he  was  worth  double  the 
amount  of  the  said  bond  over  and  above  his  exemptions 
and  liabilities,  &c. 

The  statute  is  peremptory,  that  an  undertaking  upon 
appeal  shall  be  of  no  affect  unless  it  be  accompanied  by  the 
affidavit  of  one  of  the  sureties  that  he  is  worth  double  the 
amount  specified  therein.  The  Code,  §  560.  The  objection 
is  well  taken.  Lyile  v.  Lytkf  90  N.  C,  647  ;  Bryson  v.  Lucaa 
85  N.  C,  397. 

The  motion  of  the  appellee  must  be  allowed  and  the  ap- 
peal dismissed. 

Appeal  dismissed. 


•JONATHAN  WOOD  and  others  v.  GEORGE  W.  SUGG. 

Dower — Estoppel — Partition  cannot  be  had  of  an  estate  in 

remainder. 

1.  A  widow  filed  her  petition  for  dower  which  was  assigned  to  her 
in  the  land  in  controversy.  In  a  subsequent' proceeding  for  parti- 
tion the  heirs  at  law  contended  that  she  had  forfeited  her  dower 
by  a  second  marriage,  &c.,  and  upon  an  issue  submitted  the  jury 
find  that  dower  had  been  assigned ;  Held  that  the  court  will  as- 
sume the  proceeding  in  dower  to  have  been  regularly  conducted, 
and  that  the  heirs  were  parties  to  it  and  therefore  estopped  by  the 
jadgment  therein. 

2.  Co-tenants  in  reversion  or  remainder  have  no  right  to  enforce  a 
conpnlsory  partition  of  land.  The  petitioner  must  show  that  he 
has  an  estate  in  possession  whereby  he  may  enjoy  the  present 
rents. 
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(Gat/  V.  Stancell,  76  N.  C,  369;  Maxwell  v.  Maxwell^  8  Ired.  Eq.,  25; 
Hassellv.  Mizell,  6  Ired.  Eq.,  392;  Miller  ex  parte,  90  N.  C,  625; 
Wade  V.  D/cA',  1  Ired.  Eq.,  313,  cited  and  approved.) 

Special  Proceeding  heard  at  July  Special  Term,  1884, 
of  Greene  Superior  Court,  before  MacRae,  J. 

This  was  a  proceeding  for  sale  of  land  for  partition,  com- 
menced before  the  clerk  and  transferred  to  the  superior  court 
for  the  trial  of  issues  raised  by  the  pleadings.  The  facts 
disclosed  by  ihe  evidence  are  as  follows: 

Jonathan  Wood  died  in  1862,  leaving  a  will  by  which  he 
devised  his  entire  estate,  real  and  personal,  to  his  wife  Emily 
J.  Wood,  now  Emily  J.  Lee,  during  her  natural  life  or 
widowhood,  and  then  over  tf>  his  children.  His  widow 
qualified  as  administratrix  c.  t.  a.,  and  administered  the 
personal  estate  without  appropriating  any  of  it  to  her  indi- 
vidual use.  She  remained  in  possession  of  the  house  and 
lot  in  controversy  for  many  years,  and  then  rented  it  out  and 
received  the  rents  and  profits  until  she  sold  her  interest  in 
the  house  and  lot  to  Sugg  &  Exum  by  deed  on  February' 
23d,  1881,  and  on  Marcli  23d,  1883,  said  Exum  sold  'his 
interest  in  the  same  to  the  defendant  Sugg,  who,  on  Febru- 
ary 23d,  1881,  also  purchased  two  of  the.  children's  shares 
in  said  land,  the  plaintifl^s  being  the  only  other  children, 
owning  one  share  each  as  tenants  in  common,  subject  to  the 
estate  of  the  said  widow. 

The  said  Emily  J.  Wood,  widow,  on  June  17th,  1866,  in- 
termarried with  her  present  husband,  Thomas  J.  Lee,  and 
after  said  marriage,  by  proper  proceedings,  had  dower  as 
signed  to  her,  covering  the  whole  of  the  lot  now  in  contro- 
versy. The  said  land  was  once  sold  for  taxes  and  bought  in 
by  one  Freeman,  who  was  the  agent  of  said  Emily  J.  to 
rent  out  the  said  land.  He  retained  the  rents  until  he  was 
repaid  th'e  amount  of  taxes  which  he  had  paid,  and  then  the 
said  Emily  J.  got  the  land  back.     It  is  not  stated  in  the 
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testimony  whether  any  deed  passed  to  Freeman  for  said 
land,  or  from  Freeman  to  said  Emily  J.  after  he  was  reim- 
bursed as  aforesaid. 

The  defendant  is  in  possession  and  resists  a  sale  for  divis- 
ion on  the  ground  that  plaintiffs  cannot  have  the  same  in 
the  lifetime  of  said  Emily  J.  Lee,  whose  estate  and  posses- 
sion he  now  has. 

The  plaintiffs*  counsel  asked  His  Honor  to  instruct  the 
jury  that  the  said  Emily,  after  enjoying  the  house  and  lot 
during  her  widowhood,  was  not  after  marriage  entitled  to 
have  dower  assigned  in  the  same  property.  The  judge  de- 
clined this  instruction,  and  rendered  judgment  on  the  ver- 
dict in  favor  of  defendant,  holding  that  plaintiffs  could  not 
in  law  have  a  sale  for  partition  in  the  life-tiriie  of  said  Emily 
J.  Lee,  and  the  plaintiffs  appealed. 

There  were  several  issues  submitted  to  the  jury,  one  of 
which  was — "Did  Emily  J.  Wood  have  dower  assigned  to 
her  on  the  land  described  in  the  pleading?  to  which  the 
jury  responded,  **yes." 

Messrs,  Faircloth  &  Allen  and  Geo.  M,  Lindsay,  iov  plaintiffs- 
Messrs.  H.  F.  Murray  and  W.  C.  Muuroe,  for  defendant. 

Ashe,  J.  The  plaintiffs  contend  in  the  court  below  that 
Emily  J.  Wood,  the  widow  of  the  testator,  Jonathnn  Wood, 
by  her  marriage  had  forfeited  her  dower,  and  requested  the 
judge  so  to  charge.  In  this  court  they  contended  that  the 
widow  had  lost  her  right  of  dower  by  not  dissenting  from 
the  will  of  her  said  husband  within  six  months  after  the 
probate  thereof,  but  this  point  does  not  seem  to  have  been 
taken  below,  and  therefore  is  not  the  subject  of^  considera- 
tion here. 

But  to  give  the  plaintiffs  the  benefit  of  both  their  con- 
tentions, they  cannot  avail  them. 

The  record  shows  that  the  widow  Emil}',  after  her  mar- 
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riage  with  her  present  husband,  Thomas  J.  Lee,  filed  her 
petition  for  dower  in  the  lands  of  her  first  husband,  and  the 
land  in  controversy  was  assigned  to  her  as  dower.  The 
plaintifis  were  the  children  and  heirs-at-law  of  her  said  hus- 
band, Jonathan  Wood,  and  claim  that,  after  the  determina- 
tion of  the  freehold  interest  of  said  Emily  by  her  second 
marriage,  they  have  a  right  to  the  immediate  possession  of 
the  land  as  tenants  in  common  with  the  defendant  Sugg, 
who,  by  purchase  from  two  of  the  heirs,  was  seized  with  two 
undivided  shares  in  the  same. 

But  the  defendant  insists  that  there  n3ver  has  been  any 
determination  of  this  life  estate  of  said  Emily;  that  by 
purchase  from  her  he  is  the  owner  of  her  interest,  and  that 
the, plaintiffs  are  only  entitled  to  two  undivided  shares  of 
land  in  remainder,  after  the  death  of  Emily  J.  Lee;  and 
having  no  seizin  or  right  of  possession,  they  are  conse- 
quently not  entitled  to  a  partition  or  sale  of  the  land  for 
the  purpose  of  partition.  This  poi:;ition  taken  by  defend- 
ant, we  think,  constitutes  a  valid  defence  to  the  plaintiffs' 
petition. 

Upon  the  issue  submitted  to  the  jury — "Did  Emily  J. 
Wood  have  dower  assigned  to  her  on  the  lands  described  in 
the  pleadings?  the  jury  responded  in  the  affirmative.  We 
must  therefore  assume  that  the  proceedings  in  dower  were 
had  regularly  according  to  the  practice  of  the  court,  and 
that  the  plaintiffs  who  are  heirs-atlaw  were  parties  to  the 
proceeding.  Wade  v.  Dick,  1  Ired.  Eq.,  313.  When  that  is 
so,  they  are  estopped  by  the  judgment  in  the  proceeding  for 
dower.  The  decision  in  Gay  v.  Siancell,  76  N.  C ,  369,  is 
conclusive  upon  this  point.  There,  it  is  held  that  *'  where 
a  fact  has  been  decided  in  a  court  of  record,  neither  of  the 
parties  shall  be  allowed  to  call  it  in  question  and  have  it 
tried  over  again  as  long  as  the  judgment  stands  unreversed  ; 
therefore,  in  an  action  to  recover  the  possession  of  a  tract 
of  land  which  had  been  allotted  to  her  (the  widow)  as  dower 
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Iq  an  action  theretofore  bad  between  berself  and  the  plain- 
tiffs (the  heirs) ;  it  loashdd  that  the  plaintiffs  were^  estopped 
by  the  judgment  in  the  former  action." 

This  settles  the  question  as  to  Emily's  right  of  dower,  and 
renders  immaterial  the  inquiry  whether  she  had  forfeited 
her  right  of  dower  by  her  marriage  with  Lee,  or  by  having 
failed  to  dissent  from  the  will  of  her  first  husband  within 
six  months. 

The  defendant  Sugg,  by  means  of  the  several  conveyances 
set  forth  in  the  record,  became  the  owner  of  her  life  estate, 
and  by  purchasing  the  interest  of  two  of  the  four  heirs  of 
Jonathan  Wood,  he  became,  by  the  merger  of  a  moiety  of 
the  life  estate  of  his  two  undivided  shares  of  the  remain- 
der, the  owner  in  fee  simple  of  an  undivided  half  of  the 
land,  and  the  owner  of  an  estate  for  the  life  of  Emily  J. 
Wood  in  the  other  moiety  owned  by  the  plaintiffs.  In  other- 
words,  the  defendant  is  the  owner  of  one  moiety  in  fee 
simple,  and  the  plaintiffs  are  the  owners  of  a  moiety  of  the 
remainder. 

At  the  common  law,  parceners  only  w^ere  compellable  to 
raake  partition  by  a  writ  of  partition,  but  the  benefit  pf 
that  writ  was  extended  to  joint-tenants  and  tenants  in  com- 
mon by  the  statute  of  31  and  32  Henry  VIII.  By  the 
former  statute,  none  but  tenants  of  the  freehold  who  had 
estates  of  inheritance  could  have  partition,  and  only  against 
tenants  of  the  freehold.  By  the  latter,  tenants  for  life  or 
years  might  have  partition,  but  not  to  affect  the  reversioner 
or  remainderman.  The  essential  provisions  of  these  statutes 
are  still  in  force  in  this  state^  with  only  a  modification  of 
the  remedy.  In  1787  an  act  was  passed  by  the  general  as- 
sembly which  gave  to  tenants  in  common  of  real  estate  the 
petition  for  partition,  in  place  of  the  ancient  writ  of  par- 
tition. Act  1787,  ch.  274,  §  1,  (brought  forward  in  the  Re- 
vised Statutes  and  Revised  Code).  The  construction  put 
upon  this  statute  is,  that  it  applied  only  to  such  co-tenants 
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as  had  seizin  where  the  estate  was  freehold,  but  had  no  ap- 
plication to  reversioners  or  remaindermen.  MaxweU  v. 
Maxwell,  8  Ired.  Eq.,  25 ;  HamU  v.  Mizell,  6  Ired.  Eq.,  392. 
And  in  so  holding  this  court  has  followed  the  English  de- 
cisions in  construipg  the  statute  of  Henry  VIII.  Our  act 
of  1787  has  made  no  change  in  the  principles  of  law  ap- 
plicable to  partition,  but  has  only  changed  the  remedy. 

Mr.  Freeman  in  his  work  on  Co-tenancy  says:  It  is  a 
general  rule  prevailing  in  England  without  exception,  and 
also  throughout  a  majority  of  the  United  States,  that  no 
person  has  the  right  to  demand  any  court  to  enforce  a  com- 
pulsory partition,  unless  he  has  an  estate  in  possession  ;  one, 
by  virtue  of  which  he  is  entitled  to  enjoy  the  present  rents 
or  the  possession  of  the  property  as  one  of  the  co-tenauts 
thereof,  §  446.  The  same  doctrine  is  announced  and  main- 
tained in  1  Wash,  on  Real  Property,  ch.  13,  §7,  sub-div.  7. 
In  New  York  it  has  been  held  that  proceedings  in  par- 
tition can  be  instituted  only  by  a  party  who  has  an  estate 
entitling  him  to  immediate  possession.  Brownell  v.  BTOxvndU 
19  Wend.  367.    See  also  Miller  ex  'parte,  90  N.  C,  626. 

In  New  Hampshire  it  is  held  :  "  To  maintain  a  proceeding 
for  partition  the  applicant  must  show  a  present  right  of  pos- 
session," 36  N.  H.,  327.  And  again,  that  "one  who  is  in- 
terested with  others  in  a  remainder  or  reversion,  after  an  es- 
tate of  freehold,  cannot  maintain  a  petition  for  partition  of 
the  lands  in  which  he  is  so  interested."    8  N.  H.,  93. 

We  might  multiply  authorities,  but  we  deem  those  cited 
.are  sufficient  to  show  that  the  principle  is  well  established, 
that  co-tenants  in  remainder  or  reversion  have  no  right  to 
enforce  a  compulsory  partition  of  land  in  which  they  have 
such  estate. 

By  the  act  of  1812,  ch.  847,  jurisdiction  was  given  to 
courts  of  equity  to  order  the  sale  of  lands  for  partition, 
when  an  actual  partition  could  not  be  made  without  injury 
to  some  of  the  parties;  but  it  was  held  to  apply  only   to 
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such  cases  where  partition  might  have  been  made  at  law. 
Maxwell  v.  Maxwdl,  and  Hassdl  v.  Mizdl,  supra.  Now,  by 
the  act  of  1808-'9,  ch.  122,  §  12,  and  The  Code,  §  1903,  ju- 
risdiction is  given  to  the  clerk  of  the  superior  court  of  the 
county  where  the  real  estate  or  some  part  thereof  lies. 

We  are  of  opinion  there  is  no  error  in  the  judgment  of 
the  superior  court. 

No  error.  Affirmed. 


THOMAS  H.  ATKINSON  v.  D.  H.  GRAVES. 

Chattel  Mortgage^  defective  for   uncertainty — Executory  contract. 

1.  A  chattel  mortgage  conveying  a  bale  of  good  middling  cotton 
which  the  mortgagor  ''may  make  during  this  year'^  passes  no 
title  ;  first,  because  it  fails  to  designate  the  place  where  the  same 
is  to  be  produced ;  and  secondly,  because  it  does  not  identify  the 
property  so  that  it  could  be  separated  from  other  property  of  like 
kind  raised  by  the  mortgagor. 

2.  Such  instrument  is  in  effect  an  executory  contract,  giving  to  the 
mortgagee  only  a  chose  in  action,  or  right  to  sue  for  the  value  of 
the  cotton,  if  not  delivered. 

(Robinson  Y.  Ezzell,  72  N.  C,  231;  Cottm  v.  WHlowjIiby,  83  N.  C, 
55;  ffai-ris  v.  Jones,  lb.,  .317;  BlaJiefy  \.  PatrfcJc,  67  N.  C,  40, 
cited  and  approved.) 

Civil  Action  tried  at  Spring  Term,  1884,  of  Johnston 
Superior  Court,  before  Philips ^  J. 

This  was  an  appeal  from  the  court  of  a  justice  of  the 
peace.  The  plaintiff  brouglit  the  action  to  recover  a  bale  of 
cotton  from  the  defendant,  and  it  was  tried  upon  the  follow- 
ing "  case  agreed  " : 

John  Cooper  executed  a  chattel  mortgage  to  the  plaintiff 
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Atkinson  on  the  10th  of  February,  1881,  which  was  duly 
registered  on  the  18th  day  of  the  same  month.  The  instru- 
ment is  in  these  words:  I,  John  Cooper,  of  the  county  of 
Johnston  in  the  State  of  North  Carolina,  am  indebted  to  T. 
H.  Atkinson,  agent,  in  the  sum  of  four  hundred  pounds  of 
good  middling  lint  cotton  for  which  he  holds  my  note,  to 
be  due  the  first  day  of  November,  1881,  and  to  secure  the 
payment  of  the  same,  I  do  hereby  convey  to  him  these  arti- 
cles of  property,  to  wit,  one  bay  stallion  horse  and  one  bale 
of  good  middling  cotton  that  I  may  make  or  cause  to  be 
made  or  grown  during  this  year,  to  weigh  not  less  than 
four  hundred  pounds;  but  upon  this  special  trust,  that  if  I 
fail  to  pay  said  debt  and  interest  on  or  before  the  first  daj^ 
of  November,  1881,  then  he  may  sell  said  property  or  so 
much  thereof  as  may  be  necessary,  by  public  auction  for 
cash,  first  giving  twenty  days  notice  at  three  public  places, 
and  apply  the  proceeds  of  such  sale  to  the  discharge  of  said 
debt  and  interest  on  the  same,  and  pay  any  surplus  to  me. 
Oiven  under  my  hand  and  seal  this  10th  day  of  Februarj', 
1881.     (Signed  and  sealed  by  John  Cooper.) 

During  the  year  1881,  John  Cooper  made  only  one  bale 
of  cotton,  which  he  packed.  Besides  this  bale,  he  made  two 
or  three  sacks  of  stained  cotton  which  he  sold  in  the  seed. 
The  packed  bale  he  carried  in  October,  1881,  to  the  defend- 
ant Graves,  and  delivered  it  in  payment  of  the  debt  due 
him  and  secured  by  an  agricultural  lien  in  due  form,  dated 
21st  of  February,  1881,  and  registered  on  the  26th  of  the 
same  month.  The  bale  of  cotton  weighed  408  pounds,  and 
was  low-middling  in  quality. 

The  plaintiff  claims  that  the  chattel  mortgage  vested  in 
him  title  to  the  bale  sold  to  the  defendant,  which  the  de- 
fendant denies  and  claims  that  the  bale  was  not  conveyed 
by  the  said  chattel  mortgage. 

If  the  court  be  of  opinion  with  plaintiff,  judgment  is  to 
be  entered  in  his  favor  for  forty  dollars,  with  interest  from 
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the  19th  of  October,  1881,  and  costs;  but  if  with  defendant, 
the  appeal  shall  be  dismissed.  His  Honor  gaye  judg- 
ment in  favor  of  the  plaintiff,  and  the  defendant  appealed. 

No  counsel  for  plaintiff. 

Mes^s.  E.  W.  Pou  and  F,  H,  Busbee,  for  defendant. 

AsHB,  J.  It  was  formerly  understood  to  be  the  law,  that 
a  chattel  mortgage  could  only  operate  on  property  not  in 
actual  existence  at  the  time  of  its  execution,  and  could  not 
cover  future  products  of  the  land,  if  given  before  the  land 
was  sown  or  planted.  But  these  decisions,  in  modern  times, 
have  been  superseded  by  the  general  adoption  of  the  prin- 
ciple that  if  the  "thing  sold  or  mortgaged  be  the  natural 
product  or  expected  increase  of  something  to  which  the 
seller  or  mortgagor  has  a  present  valid  right,  the  sale  or 
mortgage  will  be  good."  Story  on  Sales,  §  185.  Or,  in  other 
words,  whatever  has  a  potential  existence  is  the  subject  of 
sale  or  mortgage;  for  example,  an  unplanted  crop  or  future 
products  of  a  farm  to  be  raised  by  one  in  possession  of  land 
as  otrnier  or  leasee  is  the  subject.of  sale  or  mortgage.  Jones 
on  Chat.  Mort.,  §  143.  So,  the  wine  to  be  made  from  a  cer- 
tain vineyard,  or  the  wool  that  shall  grow  upon  a  certain 
flock  of  sheep.    Benjamin  on  Sales,  63. 

These  things  have  no  actual  existence,  but  as  they  are 
naturally  expected  to  spring  from  something  in  which  the 
owner  has  a  present  right,  they  have  what  is  considered  a 
potential  existence,  and  are  held  to  be  the  subject  of  sale  or 
mortgage.  Story  and  Benjamin  supra  ;  Robinson  v.  Ezzdl, 
72  N.  C,  231;  CoUen  v.  WiUoughby,  83  N.  C,  75;  Harris  v. 
Jones,  lb.,  317. 

A  mortgage  or  sale  of  a  crop  to  be  raised  on  a  certain 
field  or  farm  in  the  possession  of  the  mortgagor  or  seller  is 
as  far  as  the  principle  has  been  carried  in  respect  to  un- 
planted crops ;  but  it  has  never,  as  we  are  aware,  been  ex- 
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tended  to  the  prodacts  of  the  soil  to  be  raised  without  desig- 
nating the  place  where  they  are  to  be  produced.  In  this 
particular  the  mortgage  in  question  is  radically  defective. 

It  is  defective  in  the  further  particular  that  it  does  not 
designate  and  identify  the  praperty  sought  to  be  conveyed, 
so  that  it  could  be  separated  from  other  property  of  like 
kind  raised  by  the  mortgagor.  Benjamin  supra,  257.  It  is 
quite  as  uncertain,  if  not  more  so,  as  the  mortgage  of  *'  ten 
new  buggies  "  out  of  a  lot  of  fifteen  buggies,  which  was  held 
to  be  void  for  uncertainty ;  Blakdrj  v.  Patrick,  67  N.  C,  40  ; 
or  twenty  sheep  in  a  flock  of  one  hundred ;  or  ten  head  of 
cattle  in  a  drove  of  fifty ;  or  a  thousand  feet  of  saw-logs  in 
a  certain  river,  without  further  description  to  distinguish 
them  from  a  much  larger  mass  of  logs  belonging  to  the 
mortgagor  in  the  same  river,  which  is  held  to  be  void  for 
uncertainty.     Croswell  v.  Allen,  25  Conn.,  30. 

The  effect  of  the  chattel  mortgage  was  nothing  more  than 
an  executory  contract,  which  passed  to  the  defendant  onlj' 
a  chose  in  action  which  gave  him  the  right  to  sue  the  mort- 
gagor for  the  value  of  a  bale  of  cotton,  if  not  delivered ;  but 
it  did  not  convey  to  him  a  chose  in  possession,  so  that  he 
might  maintain  an  action  for  the  specific  thing. 

There  is  error.  The  judgment  of  the  superior  court  is 
reversed. 

Error.  Reversed. 
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WILLIAM  STRICKLAND  v.  W.  H.  DRAUGHAN. 
Petition  to  rehear,  time  of  filing — Limitations, 

1.  Petitions  to  rehear  must  be  filed  according  to  the  requirements, 
of  Rule  12  and  section  966  of  The  Code.    This  case  falls  within 
their  provisions,  and  the  defendant  not  having  complied  with  the 
same,  the  plaintiff's  motion  to  dismiss  the  petition  is  allowed. 

2.  Statute  of  limitations,  its  effect  upon  existing  rights,  and  the 
legislative  power  over  the  remedy,  touched  upon. 

Petition  to  rehear  heard  at  October  Term,  1884,  of  The 
Supreme  Court. 

This  was  a  petition  filed  by  the  defendant  to  rehear  a  case 
in  which  ju.dgment  was  rendered  against  him  at  February 
term,  1883.    See  report  of  case  88  N.  C,  315. 

Messi's.  Boykin  &  Faison  ancf  W,  A,  Guthrie^  for  plaintiff. 
Mr,  J.  L.  Stewart,  for  defendant. 

Ashe,  J.  The  plaintiff  moves  to  dismiss  the  petition, 
because  it  was  not  in  apt  time  under  the  rules  prescribed 
by  this  court  in  accordance  with  section  966  of  The  Code 
as  set  forth  in  Rule  12. 

The  rule  reads :  "  A  petition  to  rehear  may  be  filed  during 
the  vacation  succeeding  the  term  of  the  court  at  which  the 
judgment  was  rendered,  or  within  twenty  days  after  the 
commencement  of  the  succeeding  term,  and  upon  the  filing 
of  such  petition  the  chief  justice,  or  either  of  the  associate 
justices,  may,  upon  such  terms  as  he  sees  fit,  make  an  order 
restraining  the  issuing  of  an  execution,  or  the  collection 
and  payment  of  the  same,  until  the  next  term  of  said  court, 
or  until  the  petition  to  rehear  shall  have  been  determined." 

The  defendant  resists  the  motion  on  the  gronnd  that  Rale 
12  has  no  application  to  this  case:  that  the  petition  is  filed 
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under  the  former  rule,  and  under  that  he  had  the  whole  of 
this  term  in  which  to  file  his  petition,  and  that  it  was  in 
apt  time. 

But  we  are  of  the  opinion  the  objection  was  well  taken 
and  the  motion  of  the  plaintiff  should  be  sustained. 
.  It  is  well  settled  that  the  legislature  may  change  the 
remedy,  and  as  the  statute  of  limitations  applies  only  to  the 
remedy,  that  it  may  also  change  that,  either  by  extending 
or  shortening  the  time ;  provided  in  the  latter  case  a  reason- 
able time  is  given  for  the  commencement  of  an  action  be- 
fore the  statute  works  a  bar. 

In  Terry  v.  Anderson^  95  U.  S.  Rep.,  C28,  Chief  Justice 
Waite,  speaking  for  the  court,  said :  "  This  court  has  often 
decided  thatstatutes  of  limitationaffectingexistingrightsare 
not  unconstitutional, if  a  reasonable  timeis  given  for  the  com- 
mencement of  the  action  before  the  bar  takes  effect.  Hawkins 
V.  Barney f  5  Pet.,  4£1 ;  Jackson  v.  Lamphire,  3  Pet,  280 ;  Sohn 
V.  Waterson,  17  Wall.,  596  ;  Chfisimaa  v.  Russell,  5  Wall.,  290 : 
Sturges  v.  Crovminshidd^  4  Wheat.,  122." 

He  further  says  in  the  same  opinion,  that  parties  have  no 
more  vested  interest  in  a  particular  limitation  which  has 
been  fixed,  than  they  have  in  the  form  of  the  action  to  be 
commenced,  and  as  to  the  forms  of  action  or  modes  of  rem- 
edy, it  is  well  settled  that  the  legislature  may  change  them 
at  its  discretion,  provided  adequate  means  of  enforcing  the 
right  remains.  Strictly,  the  principlehe  announced  applied 
only  to  the  statutes  of  limitation. 

It  could  have  no  application  to  this  case,  for  there  was 
no  statute  before  November,  1883,  giving  time  to  parties  to 
actions  at  law  to  file  petitions  for  rehearing  judgments  ren- 
dered therein.  That  ''  any  party  within  two  terms  after  a 
judgment  of  this  court  (supreme  court)  may  apply  to  have 
the  cause  reheard  upon  any  matter  of  law,''  was  sim- 
ply a  rule  of  practice  adopted  by  this  court  which  it  had 
the  Tight  to  alter  or  abro^e  at  any  time  at  discretion. 
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That  rule  was  changed  by  Rale  12,  and  made  a  statutory 
provision  by  section  966  of  The  Codb,  which  had  the  effect 
to  abrogate  the  former  rule.  But  as  it  did  not  take  effect 
antil  the  first  of  November,  1883,  the  former  rule  was  in 
operation  until  that  time,  so  that  the  defendant  had  until 
then  to  file  his  petition  under  that  rule.  But  the  rule  ceas- 
ing to  exist  at  that  time,  according  to  a  strict  construction 
he  had  no  right  to  file  his  petition  after  that  date,  though 
possibly  under  a  liberal  construction  in  accordance  with  the 
spirit  of  Rule  12  and  section  966,  his  petition  might  have 
been  entertained  if  filed  within  twenty  days  after  the  first 
of  November,  but  he  failed  to  file  it  until  the  14th  of  Decem- 
ber thereafter. 

Our  conclusion  is  that  the  petition  was  not  filed  io  apt 
time  aud  must  therefore  be  dismissed. 

Petition  dismissed. 


♦A.  D.  WADDELL,  AdmV,  v.  FRED  J.  SWANN. 

Transaction  with  person  deceased — Witness— -Section  51)0. 

1.  A  witness,  party  to  the  action,  is  not  prohibited  by  section  590  of 
The  Codr  from  testifying  as  to  communications  made  to  other 
witnesses.  Here,  it  does  not  appear  that  the  declarations  of  the 
witness  were  made  in  the  life-time  of  the  deceased,  or  in  his  pres- 
ence, if  then  made;  and  the  court  holds  that  they  are  in  no  sense 
transactions  or  communications  with  the  person  deceased. 

2.  Section  580,  disabling  a  i>arty  from  giving  evidence,  applies  to 
eases  where  both  parties  are  living,  and  does  not  interfere  with 
the  operations  of  section  590. 

[LockhartT.  BeU,  86  N.  C,  443  and  90  K  C,  499;  Wiwdhoitse  v. 
8immon8j  73  N.  C,  30,  cited  and  approved.) 


*Mr.  Justiee  AsHBdid  not  sit  on  the  hearing  of  this  case. 
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Civil  Action,  tried  at  December  Special  Term,  1884,  of 
of  Moore  Superior  Court,  before  MacRaCy  J. 

The  defendant  appealed  from  the  ruling  and  judgment 
of  the  court  below. 

Mr.  R.  P.  Buxton,  for  plaintiff. 

Messrs,  J.  W,  Hinsdale  and  W.  E.  Murchison,  for  defendant. 

Smith,  C.  J.  This  action,  brought  by  the  plaintiff  as  ad- 
ministrator of  Ann  J.  Swann,  is  to  recover  the  amount  due 
on  a  note  under  seal,  executed  by  the  defendant  to  the 
intestate  on  May  5th,  1862,  for  the  payment,  one  day  after 
date,  of  the  sum  of  six  hundred  eighty-seven  dollars  aod 
twenty-six  cents.  The  defences  set  up  in  the  answer,  which 
admits  the  making  of  the  note  as  described  in  the  com- 
plaint, are,  that  the  debt  has  been  paid ;  that  the  presump- 
tion of  payment  arises  from  the  lapse  of  time  under  the 
statute  since  January  1st,  1870;  that  the  note  is  subject  to 
reduction  according  to  the  legislative  scale.  And  further 
that  the  defendant  has  a  counter-claim  of  larger  amount 
than  the  plaintiff's  demand.  To  the  counter-claim  the 
plaintiff  sets  up  the  statute  of  limitations  as  a  bar. 

The  counter-claim  was  not  insisted  ou,  and  the  only  in- 
quiry submitted  to  the  jury  seems  to  have  been  (for  no 
formal  issues  are  found  in  the  record)  whether  the  note  had 
been  paid. 

To  rebut  the  statutory  presumption  and  negative  the  in- 
ferred payment,  the  plaintiff  introduced  witnesses  whose 
testimony  tended  to  show  that  the  defendant  in  the  year 
1882,  (whether  before  or  after  the  intestate's  death,  which 
occurred  the  same  year,  the  record  fails  to  show)  acknowl- 
edged that  he  owed  the  note. 

To  meet  and  disprove  this  evidence,  the  defendant  offered 
himself  as  a  witness  in  respect  to  conversations  deposed  to, 
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and  proposed  to  testify  that  they  did  not  occur,  and  that  all 
he  did  say  was  simply  that,  "  there  was  a  note  against  him." 
Upon  the  plaintiff's  objection  the  court  ruled  that  the  de- 
fendant was  incompetent  to  testify  to  these  matters  under 
the  inhibition  of  The  Code,  §  590,  and  refused  to  permit 
the  examination.  The  exception  to  this  ruling  presents  the 
only  question  brought  up  by  the  defendant's  appeal. 

The  section  referred  to  forbids  the  examination  of  a  living 
party  to  an  action  depending  between  himself  and  the 
representative  of  one  deceased  in  reference  to  any  transac- 
tion or  communication  which  passed  between  them,  closing 
the  mouth  of  the  living  witness  when  death  has  sealed  the 
lips  of  the  other. 

It  does  not  appear  that  these  declarations  were  made  in 
the  lifetime  of  the  intestate,  nor,  if  then  made,  in  her  pres- 
ence, so  that  if  living  she  could  testify  in  relation  to  them. 
So  that  in  no  sense  are  they  transactions  or  communications 
with  her.  On  the  contrary  the  acknowledgments  were  uttered 
only  in  the  hearing  of  the  witnesses  who  prove  them.  As 
remarked  in  Lockhart  v.  Bell,  86  N.  C,  443,  where  the  com- 
petency of  the  creditor  to  testify  to  an  endorsement  in  his 
own  handwriting  on  a  note  of  partial  payment  as  put  there 
by  himself,  in  the  absence  of  the  debtor,  was  drawn  in  ques- 
tion, the  court  say:  "The  fact  to  which  the  testimony  is 
pertinent,  being  shown  to  have  occurred  out  of  the  pres- 
ence of  the  deceased  and  in  no  sense  a  transaction  with  her, 
(and  we  see  no  reason  why  the  preliminary  matter  affect- 
ing the  competency  of  the  party  to  testify  may  not  be  proved 
by  him  as  well  as  by  an  indifferent  witness),  the  statutory 
impediment  is  removed,  and  the  objection  ceases  to  have 
force." 

This  ruling  was  affirmed,  and  the  construction  put  upon 
the  disabling  act  approved  upon  the  rehearing  of  the  cause 
at  a  subsequent  term.    Lockhart  v.  BeU,  90  N.  C,  499. 

The  cases  in  which  the  act  was  required  to  be  interpreted 
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are  numerous,  and  will  be  found  at  the  foot  of  section  590 
of  The  Code. 

The  act  of  1883^  ch.  310,  disables  a  party  to  an  action  on 
a  judgment  rendered  or  bond  executed  before  August,  1868, 
where  the  suit  was  commenced  before  that  date,  from  giving 
evidence,  unless  the  defendant  relies  on  an  actual  payment 
or  pleads  a  counter-claim,  and  introduces  himself  to  estab- 
lish the  defence.  This  enactment  applies  to  such  actions  as 
are  mentioned  where  the  parties  are  both  living,  and  was 
not  intended  to  interfere  with  the  operation  of  section  590, 
since  in  express  terms  it  concludes,  ''But  in  all  such  cases 
the  rules  of  evidence  as  contained  in  this  Code  shall  pre- 
vail."   Section  580. 

It  was  therefore  error  in  the  court  to  refuse  to  hear  the 
testimony  of  the  defendant  as  to  what  he  said  to  the  wit- 
ness, so  that  the  jury  could  properly  estimate  the  value  of 
the  evidence.  The  defendant  did  not  offer  to  prove  that 
payment  had  been  made,  for  this  was  inadmissible  under  the 
ruling  in  Woodhouse  v.  Simmons,  73  N.  C,  30,  but  to  disprove 
Jiia  alleged  admissions  of  a  continuing  indebtedness  upon  the 
note,  and  we  see  no  reason  against  his  doing  so. 

There  is  error  and  must  be  a  new  trial.  Let  this  be  cer- 
tified. 

Error.  Venire  de  novo. 


*A.  D.  WADDELL,  Adm'r,  x.  FRED.  J.  SWANN. 

Agency,  proof  of  demand  in — Pleading. 

1.  Where  plaintiff  alleged  an  agency,  the  liability  of  the  agent  and 
a  demand  upon  him  to  account  and  pay  over,  and  defendant  de- 
nied the  alleged  agency  ;  Held  that  while  the  plaintiff  mast  prove 


'*'Mr.  Justice  Ashr  did  not  sit' on  the  hearing  of  this  case. 
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the  a^ncy,  yet  the  denial  of  the  agency  relieves  him  from  prov- 
ing a  demand  upon  the  defendant  before  suit  brought.  But 
where  the  agency  is  admitted,  such  demand  must  be  proved. 

2.  The  coprt  suggest  the  proper  issue  to  be  submitted  on  another 
trial,  and  the  manner  in  which  the  seeming  variance  between  the 
allegations  of  the  parties  and  their  proofs  may  be  put  out  of  the 
wav. 

• 

(Vmcent  v.  CorUn,  85  N.  C,  108;  Head  v.  KcruJ,  7  Jones,  620,  cited^ 
and  approved). 

Civil  Action,  tried  at  December  Special  Term,  1883,  of 
Moore  Superior  Court,  before  MacRae,  J. 

The  caso  is  stated  in  the  opinion.     The  plaintiff  appealed 
from  the  judgment  of  the  court  below. 
• 

Mr.  R.  P.  Buxton,  for  plaintiff. 

Messrs,  J.  W.  Hinsdale  emd  W,  E,  Aiitrc/usow,  for  defendant. 

Merrimon,  J.  It  is  alleged  in  the  complaint  that  the  in- 
testate of  the  plaintiff  in  her  life-time,  being  the  owner  of 
twenty-five  shares  of  the  capital  stock  of  a  railroad  com- 
pany, delivered  her  certificate  for  the  same  to  the  defend- 
ant, *'in  special  trust  and  confidence,  to  sell  and  dispose  of 
the  same  on  her  account,  as  her  agent  and  trustee,  and  to 
account  with  her  for  the  proceeds  of  sale,  all  of  which  he 
agreed  to  do;"  that  he  sold  the  said  stock  and  realized 
therefor  the  net  sum  of  $1,464.69,  on  the  20th  day  of  Sep- 
tember, 1873;  that  he  never  accounted  to  the  said  intestate 
in  her  life-time,  nor  to  the  plaintiff  since  her  death  for  the 
said  sum  of  money,  or  any  part  thereof;  that  the  plaintiff, 
before  the  bringing  of  this  action,  demanded  of  the  de- 
fendant that  ho  render  to  him  an  account  of  such  agency, 
and  pay  to  him  the  said  sum  of  money  with  the  interest 
due  thereon,  &c. 

The  defendant  in  his  answer  to  the  complaint  denies  such 
agency,  but  says  that  in  1873  he  was  the  agent  of  said  in- 
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testate,  and  as  such  received  and  sold  said  railroad  stock  and 
received  the  money  therefor;  that  he  accounted  with  the 
plaintiff's  intestate  in  her  life-time  in  respect  to  such 
agency,  and  was  fully  in  all  respects  discharged  •from  the 
same,  and  that  he  borrowed  from  the  said  intestate  the  said 
sum  of  money  and  promised  to  pay  the  same  with  interest ; 
and  as  to  his  said  promise  to  pay  the  said  sum  of  money  to 
the  said  intestate,  he  pleads  the  statute  of  limitations. 

On  the  trial  below  the  court  submitted  to  the  jury,  among 
other  issues,  one  as  to  whether  or  not  the  plaintiff  made 
any  demand  before  the  bringing  of  the  action  for  an  ac- 
count and  payment  of  the  money  due  to  him  on  account  of 
said  agency. 

The  plaintiff  offered  no  evidence  in  support  of  that  issue, 
and  insisted  that  inasmuch  as  the  defendant  had  denied  the 
agency  in  his  answer,  it  was  not  necessary  to  prove  a  de- 
mand in  that  respect.  The  court,  however,  held  that  the 
plaintiff  must  prove  such  demand  upon  the  defendant  be- 
fore the  action  was  brought,  else  the  action  could  not  be 
maintained.     To  this  ruling  the  plaintiff  excepted. 

The  jury,  by  consent  of  plaintiff,  in  response  to  the  issue, 
as  to  the  demand,  said,  *'  not  until  the  summons  in  this  ac- 
tion." 

We  think  the  court  erred  in  holding  that  the  plaintiff 
must  prove  a  demand  upon  the  defendant  that  he  account 
with  him  in  respect  of  the  alleged  agency  and  pay  him  the 
money  in  his  hands  as  agent  of  the  intestate,  before  the  ac- 
tion was  brought. 

The  plaintiff  alleged  the  agency,  the  liability  of  the 
agent  and  the  demand  upon  him.  These  allegations  the 
defendant  broadly  denied.  This  left  the  plaintiff  to  prove 
the  agency,  and  that  the  agent  had  the  money  as  alleged, 
but  it  relieved  him  from  the  burden  of  proving  the  de- 
mand. This  is  so,  because  the  defendant,  in  denying  the 
agency,  denied  that  the  money  alleged  to  be  in  his  hands 
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as  agent  belong  to  the  intestate  of  the  plaintiff  in  her  life- 
time, or  to  the  plaintiff  as  administrator  of  her  estate. 

Ordinarily,  under  the  contract  of  ageney,  the  agent  is  en- 
titled to  be  notified  by  his  principal  to  deliver  to  him  the 
*  money  or  other  thing. iu  his  hands  as  the  agent,  the  object 
being  to  give  him  opportunity  to  do  so  without  action.  This 
notice  or  demand  implies,  and  is  given  upon  the  supposi- 
tion, that  the  agent  recognizes  the  relation  between  himself 
and  his  principal,  and  that  he  will  freely  do  his  duty  as  re- 
quired. 

But,  if  he  denies  the  agency,  what  purpose  could  a  de- 
mand serve?  It  would  be  useless  and  nugatory.  The  de- 
nial raises  a  state  of  antagonism  inconsistent  with  the  pur- 
pose of  a  demand.  The  attitude  of  the  agent  towards  the 
principal  in  such  case  is  one  of  avowed  hostility  that  pre- 
vails and  continues  until  the  court  settles  the  matter  and 
ends  it  by  its  judgment.  A  man  cannot  be  allowed  thus  to 
claim  the  privileges  and  rights  of  a  character  which  he  re- 
fuses to  recognize  and  sustain,  and  the  duties  and  responsi- 
bilities of  which  he  repudiates. 

It  was  insisted  in  the  argument  by  the  counsel  for  the 
appellee,  that  the  cause  of  action  was  not  complete  before 
the  action  was  brought,  because  no  demand  was  made,  and, 
therefore,  the  action  could  not  be  sustained,  and  he  further 
contended,  that  the  plaintiff  was  not  relieved  from  proving 
the  demand  because  the  defendant  denied  the  agency  in 
his  answer. 

The  first  part  of  this  argument  would  be  good  if  it  stood 
alone;  for  if  the  defendant  had  admitted  the  agency,  then 
the  plaintiff  could  not  recover  without  first  proving  a  de- 
mand before  the  action  was  brought.  But  the  unqualified 
denial  of  the  agency  in  the  answer  is  an  admission  that  at 
no  time  would  the  notice  have  served  the  purpose  contem- 
plated by  it;  it  is  tantamount  to  saying,  that  any  demand 
would  have  been  an  idle  ceremony.    The  answer  developes 
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the  fact  that  the  defeiidaDt,  from  the  beginning  and  before 
this  controversy  began,  denied  the  agency  and  all  liability 
arising  from  the  relation  created  for  it.  It  disclaims  all 
occasion  for  and  right  of  defendant  to  the  demand  or  notice. 

This  seems  to  us  to  be  a  just  and  proper  application  of 
principle,  and  while  we  find  no  direct  authority  in  our  own 
reports  sustaining,  we  find  none  contravening  it.  But  there 
are  many  decisions  that  aptly  illustrate  the  application  of 
the  same  principle  in  similar  cases.  Thus,  in  Vincent  v. 
Corbin^  85  N.  C,  108,  the  plaintiff  alleged  that  he  was  the 
landlord  of  the  defendant,  and  the  latter  denied  the  allega- 
tion, and  the  court  held,  that  the  defendant  was  not  entitled 
to  notice  to  quit.  In  that  case  Mr.  Justice  Ashe  said :  "  But. 
however  well  settled  it  may  be,  that  a  tenant  from  year  to 
year  is  entitled  to  the  regular  six  months'  notice  at  common 
law,  and  three  months  by  our  statute,  there  is  another  prin- 
ciple of  law  well  settled,  i.  €.,  that  where  such  a  tenant  sets 
his  landlord  at  defiance,  and  does  an  act  disclaiming  to  hold 
under  him  as  tenant,  this  dispenses  with  the  necessity  of 
notice  to  quit;  as,  for  instance,  by  attorning  to  another 
claiming  the  possession  as  his  own."  And  so  it  was  held  in 
Head  v.  Head,  7  Jones,  620. 

Tillottson  V.  McCrilles,  11  Vt.  Rep.,  447,  the  court  held  that 
where  a  man  has  received  money  as  agent  for  another,  but 
denies  the  agency  and  claims  to  have  received  it  on  his  own 
account,  he  is  not  entitled  to  a  demand  before  suit.  And  so 
also,  where  a  plaintiff  brought  his  suit  to  restrain  a  nui- 
sance, without  giving  the  defendants  notice  of  his  intention 
to  take  proceedings,  and  they  by  their  answer  justified  the 
nuisance  and  insisted  on  their  legal  rights,  it  was  field  that 
the  nature  of  the  answer  precluded  the  defendants  from  ob- 
jecting to  want  of  notice.  Attorney  Qeneral  v.  Haclcney  Board 
of  W(yrks,  44  L.  J.  Chan.,  545;  7  Wait  Act.  &  Def.,  376. 

In  Walradt  v.  Maynard,  3  Barb.,  584,  it  was  held  that  where 
an  attorney  denies  his  liability  to  pay,  and  sets  up  a  claim 
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against  his  client  exceeding  the  amount  collected,  this 
amounts  to  a  waiver  of  a  legal  demand;  and  in  Aycrs  v. 
AyerSy  16  Pick.,  327,  it  was  held  that  no  demand  on  the  de- 
fendant was  necessary,  it  appearing  by  his  answer  that  he 
denied  the  plaintiff's  right;  but  that  otherwise,  a  demand 
would  have  been  necessary. 

We  notice  that  the  defendant  does  not  set  up  in  his  an- 
swer, as  matter  of  defence,  that  no  demand  was  made  be- 
fore the  action  was  brought  He  simply  denies  that  de- 
mand was  made.  We  are  not  here  called  upon  to  decide 
whether  or  not  such  a  defence  must  be  specially  pleaded. 
There  are  authorities  that  seem  to  indicate  that  it  must  be 
so  pleaded.     Wait  svprn. 

The  court  instructed  the  jury  that  the  first  and  second 
articles  of  the  pleadings — the  complaint  and  answer — were 
substantially  the  same,  and  that  the  fourth  article  of  the 
complaint  and  the  fourth  article  of  the  answer  raised  the 
first  issue,  and  that  issue  was,  "  did  the  defendant  account 
with  the  intestate,  Ann  J.  Swann,  for  the  proceeds  of  the 
sale  of  the  railroad  stock  ?" 

This  was  an  erroneous  view  of  the  complaint  and  answer. 
The  complaint  alleged  a  continuing  agency  from  some  time 
(not  definitely  fixed)  in  1873,  until  the  bringing  of  this  ac- 
tion. The  answer  did  not  admit  this;  on  the  contrary  it 
flatly  denied  il,  and  averred  that  the  defendant  was  a  spe- 
cial agent,  not  such  as  alleged,  in  respect  to  the  railroad 
stock,  and  it  alleged  "  that  he  did  not  account  with  her  (the 
intestate)  for  the  said  sum  immediately  after  the  said  sale 
in  the  county  of  Moore,  and  that  she  then  and  there  loaned 
to  this  defendant  the  said  .'sum  of  money,''  thus  putting  the 
agency  as  alleged — the  continuing  agency — directh'  in  ques- 
tion. Therefore,  the  first  material  issue' of  fact  raised  by 
the  pleadings  was  that  as  to  the  agency  as  Alleged  on  the 
one  hand  and  denied  on  the  other. 

This  issue  was  not  submitted  at  all,  but  an  issue  subordi- 
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nate  and  collateral  to  it  was  submitted  to  the  jury,  to-wit, 
the  issue  as  to  whether  or  not  the  defendant  had  accounted 
with  the  intestate.  This  left  the  main  issue  to  be  deter- 
mined collaterally  and  incidentally.  The  effect  of  this  was 
to  dwarf,  obscure  and  entangle  the  main  issue  and  lead  the 
minds  of  the  jury  away  from  it.  Such  a  practice  might 
greatly  prejudice  a  party.  It  is  important  in  a  substantial 
degree,  that  the  material  issues  in  all  cases  should  be  pre- 
sented clearly  and  distinctly,  and  kept  so  before  the  minds 
of  the  jury,  so  that  they  may  see  and  understand  clearly 
what  issues  they  are  to  tr}^  and  how  the  evidence  bears  upon 
them  severally.  In  this  case,  who  can  say  what  might  have 
been  the  verdict  of  the  jury,  if  the  issues  as  to  the  agency 
had  been  distinctly  submitted  to  them,  stripped  of  all  col- 
lateral and  entangling  considerations?  Will  it  be  said  that 
they  had  to  pass  upon  the  question  of  agency  incidentally 
in  order  to  determine  whether  the  defendant  accounted  with 
the  intestate  for  the  money?  Perhaps  they  did,  but  they 
did  not  see  the  evidence  bearing  upon  it  in  the  clear,  strong 
light  of  a  direct,  distinct  issue.  The  plaintiff  had  the  right 
to  have  the  main  issue  tried  separately. 

Regularly,  only  the  material  issues  of  fact  raised  by  the 
pleadings  should  be  submitted  to  the  jury;  the  fewer  the 
better,  and  collateral  matters  involving  evidential  facts 
should  be  put  in  evidence  on  one  side  or  the  other  of  the 
issue  submitted.  In  some  cases,  collateral  issues,  with  a 
view  of  fairness,  and  to  meet  the  justice  of  the  case  may  be 
submitted,  but  this  practice  ought  not  to  be  encouraged.  A 
great  number  of  issues  tend  to  confuse  the  jury,  darken 
their  counsels  and  render  their  verdicts  very  uncertain  and 
unsatisfactory. 

■ 

The  real  purpose  of  this  action  is  to  compel  the  defend- 
ant to  pay  a  sum  of  money  he  owed  the  intestate  of  the 
plaintiff,  and  as  to  the  real  merits  of  the  matter,  it  is  of  lit- 
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tie  importaDce  whether  he  owed  it  as  agent  or  as  a  bor- 
rower. 

The  jury  in  substance  have  found  that  the  defendant 
owed  the  plaintiff  $1,464  69,  with  interest  thereon;  that 
this  debt  is  not  barred  by  the  statute  of  limitation.  The 
defendant  admits  that  he  owed  it.  He  pleaded  the  statute 
of  limitation,  and  this  plea  has  been  found  against  him. 
If  the  complaint  conformed  in  form  to  the  proof,  it  is  man- 
ifest the  plaintiff  would  be  entitled  to  judgment.  He  moved 
for  judgment  upon  the  findings  of  the  jiiTy.  His  counsel 
thought  he  was  entitled  to  it  without  amending  the  com- 
plaint, and  it  is  not  clear  that  he  was  not.  It  is  not  certain 
that  the  variance  between  the  complaint  and  the  proof  was 
such  in  substance  as  to  actually  mislead  or  prejudice  the 
defendant  in  making  his  defence,  especially  in  view  of  his 
answer.  At  all  events,  the  complaint  might  have  been 
amended  upon  application  lo  the  court.  The  counsel  ap- 
plies here  to  amend,  and  perhaps  this  court  might  allow  an 
amendment  with  a  view  to  justice  ;  but  upon  the  whole  we 
deem  it  better  to  award  a  new  trial,  on  which  the  whole 
merits  of  the  matter  in  litigation  can  be  settled.  It  does 
not  seem  to  us  that  the  rights  of  either  party  have  been 
satisfactorily  ascertained.  In  one  aspect  of  the  case  the 
plaintiff  is  entitled  to  recover;  in  another  it  would  seem 
that  the  defendant  is  entitled  to  the  benefit  of  the  statute  of 
limitation. 

New  trial  awarded.  Let  this  be  certified  according  to 
law. 

Error.  Venire  de  novo. 
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LEWIS  KING  and  wife  and  others  v.  E.  M.  FOSCUE. 

Landlord  and  Tenant — Lease  by  Tenant  for  life — Remainder- 
man— Constitutionality  of  Act — Agency, 

1.  A  lease  of  land  made  by  a  tenant  for  life  terminates  at  his  death, 
but  by  statute  the  lease  is  continued  to  the  end  of  the  current 
lease-year  thieit  the  tenant  may  gather  his  crop. 

2.  But,  in  such  case,  the  remainderman  is  entitled  to  a  part  of  the 
rent  proportionate  to  the  part  of  the  year  elapsing  after  Uie  ter- 
mination of  the  life  estate  to  the  surrendering  of  possession  to 
the  remainderman.    Thb  Code,  §1749. 

3.  The  statute  embraces  a  lease  for  a  single  year,  although  it  pro- 
vides in  terms  **  for  any  lease  for  years." 

4.  The  legislature  has  power  to  regulate  the  method  of  transfer  of 
property  from  one  to  another  and  hence  the  act  above  mentioned 
IS  constitutional. 

5.  Where  an  agency  is  denied  of  repudiated,  no  demand  upon  the 
agent  is  necessary  before  suit  brought. 

{Gee  V.  YoNTif/j  1  Hay.,  17;  Poindexter  v.  Blarkhum,  1  Ired.  Eq., 
286,  cited  and  approved.) 

Civil  Action,  tried  at  Spring  Term,  18S4,  of  Jones  Su- 
perior Court,  before  Shepherd,  J. 

The  action  was  corainenced  in  a  justice's  court,  and  the 
plaintiffs  complained  that  the  defendant  owed  them  ninety- 
one  dollars  for  rents  received  by  him  from  the  lands  of  the 
feme  plaintiff.     The  defendant  denied  the  allegation. 

It  appears  that  one  Harrison  was  tenant  for  life  of  cer- 
tain lands  in- Jones  county,  and  that  the  feme  plaintiff  was 
entitled  to  the  remainder  in  fee  therein ;  that  Harrison  in 
his  life-time  leased  the  land  to  a  tenant  for  the  year  1881, 
reserving  certain  rent  in  kind  of  the  crops  to  be  produced 
thereon ;  that  Harrison  died  on  the  14th  of  August  in  that 
year,  leaving  a  last  will  and  testament,  and  appointed  the 
defendant  executor  thereof,  and  by  which  he  gave  him  (the 
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defendant)  his  whole  estate ;  that  the  will  was  duly  proved 
and  the  defendant  qualified  as  executor,  and  in  the  fall  of 
said  year  collected  the  whole  of  the  rents  due  under  the 
said  lease. 

The  feme  plaintiff  sues  to  recover  such  part  of  the  rents 
collected  by  the  defendant  as  she  may  be  entitled  to  in  re- 
mainder,  demanding  ninety-one  dollars,  and  the  justice  of 
the  peace  gave  judgment  in  favor  of  plaintiff  for  thirty- 
five  dollars,  and  she  appealed  to  the  superior  court. 

On  the  trial  in  the  superior  court  issues  were  submitted 
to  the  jury,  who  responded  as  follows  : 

L  Did  defendant,  in  consideration  of  being  allowed  to 
collect  the  rents  without  objection  on  the  part  of  the  plain- 
tifiis,  promise  to  pay  plaintiffs  their  share  of  the  same? 
Answer — Yes. 

2.  If  so,  what  amount  is  due  to  plaintiffs?  Answer — 
$81.07. 

The  court  instructed  the  jury,  as  to  the  first  issue,  that 
they  could  only  consider  such  part  of  the  evidence  as  tended 
to  show  a  promise  by  defendant  to  pay  plaintifi^s  prior  to 
the  collection  of  the  rents,  and  that  plaintiffs  were  entitled 
to  a  proportionate  part  of  the  rents  under  Thk  Codb,  § 
1749.  To  the  latter  part  of  this  instruction  the  defendant 
excepted. 

There  was  no  evidence  to  show  any  demand  by  plaintiffs 
on  the  defendant  for  the  rents,  before  the^action  was  brought. 

After  verdict  the  defendant  moved  for  judgment  non  ob- 
itanie  veredicto,  on  the  grounds,  first,  that  under  the  findings 
of  the  jury  in  response  to  the  first  issue,  the  defendant  was 
a  mere  agent  of  the  plaintiffs,  and  a  demand  was  necessary 
before  the  action  could  be  sustained ;  and  secondly,  that  the 
feme  plaintiff  was  not  entitled  to  any  part  of  the  rents,  and 
therefore  the  promise  to  pay  was  without  consideration. 
The  court  denied  the  motion,  and  the  defendant  excepted 
and  appealed  from  the  judgment  rendered. 
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No  coudsiBl  fop  plaintiffs. 

Messrs.  Slrovg  &  Smedes,  for  defondant. 

Merrimon,  J.  In  this  case,  the-  lease  executed  by  the 
owuer  of  the  lifo  estate  in  the  lands  terminated  upon 
his  death,  because  he  could  not  let  the  lands  for  a  longer 
term  than  the  period  of  his  own  life.  He  could  not  lease 
that  which  did  not  belong,  to  him.  Upon  his  death,  the 
estate  of  the  remainderman  at  once  began,  and  a  lease  made 
by  him  terminated. 

The  statute,  (The  Code,  §  1749)  however,  continues  the 
lease  in  lieu  of  emblements  in  such  a  case,  to  the  extent  of 
occupancy  on  the  part  of  the  tenant  until  tbe  end  of  the 
lease-year  current  at  the  time  of  the  death  that  terminated 
it,  to  the  end  that  he  may  mature,  care  for  and  gather  the 
crops;  and  it  provides,  that  he  shall  surrender  possession  to 
the  succeeding  owner  of  the  laud  at  the  end  of  that  year, 
and  pay  to  him  (the  remainderman  in  this  case)  a  part  of 
the  rent  accrued  since  the  last  payment  of  rent  became  due, 
proportionate  to  the  part  of  the  period  of  payment  elapsing 
after  the  termination  of  the  estate  of  the  lessor,  until  the 
time  of  such  surrender  of  possession  on  the  part  of  the  ten- 
ant to  the aucceeding  owner;  and  it  likewise  provides,  for 
compensation  to  the  tenant  for  tillage  and  seed  of  any  crop 
not  gathered  or  matured  at  the  expiration  of  such  current 
leasc^year  from  the  person  succeeding  to  the  possession. 

The  lease  mentioned  in  this  case,  is  for  but  one  year,  and 
it  is.  insisted  that  the  statute  mentioned  does  not  embrace 
such  leases,  because  by  its  terms  it  applies  to  leases  for  more 
than  one  year.  We  think  otherwise,  and  that  such  a  con- 
struction would  defeat  in  some  measure  the  purpose  of  the 
legislature. 

Although  the  statute  provides  in  terms  for  '*  any  lease /en- 
years  of  any  land  let  for  farming/'  &c.,  nevertheless,  it  em- 
braces a  lease  for  a  single  year.    Its  plain  purpose  is  to  ex- 
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tend  the  I^se  for  the  carrent  year  to  the  extent  of  occu- 
pancy on  the  part  of  the  tenant,  to  enable  him  to  mature 
and  gather  the  crops,  and  make  provision  in  respect  to  the 
same  as  to  rents  accrued  since  the  last  payment,  and  to 
compensate  the  tennnt  for  tillage  and  seed  of  any  crops  not 
gathered  or  matured  at  the  end  of  the  year.  The  necessity 
for  such  a  statutory  regulation  applies  quite  as  strongly  to 
a  lease  for  a  single  year,  as  to  one  for  two  or  more  years. 
The  main  object  is  to  provide,  not  so  much  for  leases  Joi*  years, 
as  for  a  lease,  whether  for  a  year,  or  for  years,  terminated 
by  the  happening  of  some  uncertain  event  that  puts  an 
end  to  the  estate  of  the  lessor.  By  the  common  law, ''  the 
tenant  for  life,  or  his  representatives,  shall  not  be  prejudiced 
by  any  sudden  determination  of  his  estate,  because  such  a 
determination  is  contingent  and  uncertain.  Therefore,  if  a 
tenant  for  his  own  life  sows  the  lands,  and  dies  before  har- 
vest, his  executor  shall  have  the  eTnblemenU  or  profits  of  the 
crop  ;  for  the  estate  was  determined  by  the  act  of  Ood,  and 
it  is  a  maxim   in  the  law,  that  "  actus  del  nemini  facit  injii- 


riam" 


"  The  representatives,  therefore,  of  the  tenant  for  life  shall 
have  the  emblements  to  compensate  for  the  labor  and  ex- 
pense for  tilling,  manuring,  and  sowing  the  lands,  and  also 
for  the  encouragement  of  husbandry,  which  being  a  public 
benefit,  tending  to  the  increase  and  plenty  of  provisions, 
ought  to  have  the  utmost  security  and  privilege  the  law  can 
give  it."  2  Bl.  Com.,  122;  Taylor  on  L.  &  T.,  355;  Gee  v. 
i^aung,  1  Hay.,  17;  Poindexter  v.  Blackburn,!  Ired.  Eq., 
286. 

The  purpose  of  the  statute  is  to  regulate  this  subject,  and 
very  largely  in  the  interest  of  the  succeeding  owner  of  the 
land,  and  its  spirit  clearly  embraces  a  lease  for  a  year.  And 
indeed  the  phrase  employed  in  the  statute,  "a  lease  for 
years,"  is  used  in  a  technical  sense,  like  the  similar  phrase, 
"an  estate  for  years"  by  which  is  meant,  an  estate  for  a 
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definite  period  of  time)  and  it  embraces  a  lease  for  a  single 
year.    2  Bl.  Com.  140. 

The  objection  that  the  statute  under  consideration  is  un- 
constitutional cannot  for  a  moment  be  sustained.  It  is  but 
a  reasonable  legislative  regulation  of  the  method  and  means 
whereby  the  remainderman,  or  succeeding  owner,  comes 
into  possession  and  complete  enjoyment  of  his  estate.  And 
indeed,  as  we  have  said,  it  is  intended  to,  and  generally  does 
promote  his  interest  and  convenience.  The  legislature 
clearly  has  power  to  regulate  the  method  of  the  transfer  of 
property  from  one  party  to  another^  and  although  such 
regulations  frequently  incidentally  affect  the  value,  and 
sometimes  the  stability  of  private  property,  this  cannot  be 
regarded  as  interfering  with  vested  rights.  Such  a  legisla- 
tive power  is  essential,  and  is  frequently  exercised  in  many 
ways.    Cooley  Const.  Lim.,  358,  (1st  Ed.) 

The  statute  extended  the  lease  mentioned  in  this  case  in 
lieu  of  emblements,  from  the  date  of  the  death  of  the  tenant 
for  life  to  the  extent  of  occupancy  on  the  part  of  the  tenant, 
for  the  purpose  of  maturing  and  gathering  the  crops,  to  the 
end  of  the  current  lease-year ;  and  by  virtue  of  the  statute, 
the  feme  plaintiff  was  entitled  to  a  part  of  the  rent,  propor- 
tionate to  the  part  of  the  year  elapsing  between  the  termi- 
nation of  the  estate  of  the  lessor,  the  tenant  for  life,  and  the 
surrender  of  the  possession  of  the  land  to  her. 

The  defendant,  however,  collected  the  whole  of  the  rents 
due  under  the  lease  mentioned,  and  failed  to  pay  the  feme 
plaintiff  any  part  of  them.  It  is  not  denied  that  if  she  is 
entitled,  he  has  her  part  of  the  rents.  It  is  plain  that  she 
is  entitled,  and  quite  as  plain  that  she  can  maintain  her 
action  for  the  money  had  and  received,  as  well  as  upon  the 
express  promise  to  pay  the  rents. 

It  is  insisted  that  the  first  issue  submitted  to  the  jury  in- 
dicates and  assumes  that  the  defendant  was  the  agent  of  the 
plaintiff  to  collect  the  rents;  and,  therefore,  she  cannot 
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maintftin  this  action  until  she  first  makes  a  demand  upon 
the  defendant  for  her  part  of  the  rents. 

No  formal  pleadings  were  filed,  the  action  having  been 
begun  in  the  court  of  a  justice  of  the  peace,  where  the 
pleadings  are  very  summary  and  informal.  Precisely  how 
the  plaintiff  declared  does  not  appear.  There  is  nothing  in 
the  record  that  shows  that  the  defendant  was  the  agent  of 
the  plaintiff.  The  issue  does  not  treat  him  as  such  agent; 
it  seems  to  suggest  that  the  feme  plaintiff  did  not  object  to 
the  collection  of  the  rents  by  him,  and  he  promised  to 
pay  her  share  thereof.  But  if  he  were  such  agent,  as  he 
now  insists,  he  repudiated  the  agency  by  the  denying  the 
right  of  the  plaintiff  to  any  part  of  the  rents.  He  put 
himself  in  hostility  to  her,  and  hence  no  demand  was  neces- 
sary.     Waddell  v.  Swann,  decided  at  this  term,  ante  108. 

There  is  no  error,  and  judgment  must  be  entered  in  this 
court  for  the  plaintiff.    Judgment  accordingly. 

No  error.  Affirmed. 


JOHN|H.  STRAVSS  v.  NORRIS  FREDERICK,  Ex>,  and  others. 

Partnership. 

1.  Partnership  effects  must  be  appropriated  to  partnership  debts,  to 
the  exclusion  of  claims  of  a  creditor  upon  a  member  of  the  firm. 
And  the  rule  is  the  same,  where  they  are  assigned  by  mortgage  to 
one  who  has  knowledge  of  their  character  and  is  a  creditor  both 
of  the  firm  and  of  an  individual  partner. 

2.  In  such  case  the  law  makes  the  appropriation,  and  the  creditor 
cannot  elect,  even  with  the  eonourrenoe  of  the  surviving  partner, 
as  in  this  case,  to  make  a  dLSerent  disposition  of  the  effects  to  the 
prejudice  of  the  estate  of  the  deceased  partner. 

{Allen  V.  Urissani,  90  N.  C,  90,  cited  approved.) 

Civil  Action  for  foreclosure  of  mortgage  tried  at  Spring 
Term,  1884,  of  Duplin  Superior  Court,  before  Shepherd,  J, 
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Od  November  2d,  1872,  the  plaintiff,  at  the  request  and 
for  the  accommodation  of  the  firm  of  Frederick  &  Son,  con- 
stituted of  the  defendant  Norris  Frederick  and  William  C. 
Frederick,  his  son,  executed  his  promissory  note  in  the  sum 
of  five  thousand  dollars  to  said  firm  payable  at  thirty  days, 
and  the  same  having  upon  their  endorsen^ent  been  dis- 
counted at  the  bank,  the  proceeds  were  received  and  used  in 
their  business.  On  November  12  thereafter,  the  said  Wil- 
liam C.  executed  to  the  plaintiff  a  mortgage  deed,  convey- 
ing certain  real  estate  of  his  own  for  the  indemnity  and 
security  of  the  plaintiff  against  loss  or  damage  by  reason  of 
his  liability  on  said  note,  or  on  others  which  might  be  given 
in  renewal  of  the  said  debt.  Renewal  notes  were  subse- 
quently  given  until  the  indebtedness  was  reduced,  in  1875, 
to  one  thousand  dollars,  and  this  sum  the  plaintiff  testified 
was  paid  by  himself,  and  that  he  had  not  been  re-imbursed. 

In  the  year  1875,  William  0.  Frederick  died,  leaving  a 
will,  in  which  he  appoints  his  father,  the  said  Norris,  his 
executor,  and  gives  him  power  to  carry  on  the  same  busi- 
ness. In  1878,  the  plaintiff  and  Norris  came  to  a  settle- 
ment, which  showed  an  indebtedness  to  the  former,  made 
up,  as  the  plaintiff  alleges,  of  acceptances,  individual  and 
for  the  firm,  and  including  interest  on  the  residuary  firm 
debt,  for  the  four  years  preceding,  in  the  sum  of  $4,000, 
to  secure  which  the  defendant  mortgaged  the  stock  of  goods 
on  hand  to  the  plaintiff  who  took  the  same  into  possession, 
and  has  realized  therefrom  the  sum  of  $2,100,  w4)ich  he  has 
appropriated,  as  he  claims  a  right  to  do,  to  the  personal  in- 
debtedness of  said  Norris  as  provided  in  the  deed  convey- 
ing the  goods,  leaving  unpaid  the  $1,000  due  from  the  firm. 

The  testimony  of  the  defendant  Norris  varies  from  that 
of  the  plaintiff,  and  his  statement  is  that  the  stock  of  goods 
surrendered  to  the  plaintiff  were  to  be  used  in  discharging 
the  $1,000  debt,  then  in  payment  of  a  small  debt  due  from 
Norris  on  account  of  the  firm  business,  and  the  residue  to 
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be  returned  to  bim.  He  further  denies  that  he  owed  the 
alleged  debt  of  $4»000,  and  says  that  the  goods  were  con- 
veyed to  secure  the  plaintiff  in  advances  that  he  might 
thereafter  naake  to  aid  the  defendant  in  a  new  business 
which  he  proposed  to  open. 

The  only  i^sue  passed  upon  by  the  jury  was  as  to  the  sum 
paid  for  the  firm,  and  whether  it  had  been  repaid  to  him  in 
whole  or  in  part. 

The  court  was  asked  by  defendant's  counsel  to  charge  that 
the  plaintiff  having  full  knowledge  of  the  fact  that  the 
goods  assigned  to  bim  were  of  the  partnership  effects,  the 
proceeds  arising  from  them  should  have  been  applied,  and 
the  law  will  thus  dispose  of  them,  in  discharge  of  the  part- 
nership debt.  The  instruction  was  refused,  and  the  jury 
were  directed  that  if  the  plaintiff  took  possession  under  an 
arrangement  with  the  assignor  that  the  firm  debt  should  be 
paid,  then  the  verdict  should  be  that  it  was  discharged. 
But  if  the  plaintiff  did  not  come  into  possession  under  such 
arrangement,  but  under  and  by  virtue  of  the  mortgage  and 
to  enforce  its  terms,  the  plaintiff  could  apply  the  funds 
to  the  mortgage  debt  and  the  firm  debt  would  remain.  The 
jury  found  under  the  instructions,  that  the  firm  debt  was 
not  discharged. 

The  court  therefore  rendered  judgment  for  foreclosure  of 
the  mortgage  of  the  land  conveyed  by  the  testator,  and  the 
defendant  appealed. 

Meszra.  Fairdoih  &  AUen,  for  plaintiff. 

Messrs.  Battle  &  Mordecai  and  J.  L,  Stewart,  for  defendants. 

Smith,  C.  J.,  after  stating  the  case.  It  is  ^settled  upon  a 
series  of  adjudications  in  this  court  that  the  creditors  of  a 
copartnership,  as  such,  have  no  lien  upon  the  property  and 
efifects  of  the  partnership,  nor  an  equity  to  ^have  them  ap- 
plied to  the  partnership  debts  in  derogation  of  the  right  of 
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the  individaal  partner,  with  the  consent  of  hia  aasociates,  to 
dispose  of  them  as  he  pleases.  The  equity  to  haTe  this 
preferential  appropriation  resides  in  each  member,  as  a 
means  of  personal  exoneration,  in  accomplishing  which  the 
creditors  only  have  relief.  The  subject  is  considered  and 
the  authorities  examined  in  the  recent  case  of  AUen  v.  Gris- 
som,  90  N.  C,  90. 

It  is  manifest  that  if  the  administration  of  the  testator's 
estate  had  been  committed  to  some  other  person^  the  right 
vested  in  the  testator  lo  require  the  joint  property  to  be 
first  applied  to  the  joint  liabilities,  would  have  devolved 
upon  his  representative;  and  in  fulfilling  the  assumed 
trusts,  he  ought  to  have  enforced  the  equity  in  relief  of  the 
estate.  The  same  obligation  rests  upon  the  defendant  Norris, 
and  what,  as  surviving  partner  succeeding  to  full  legal 
ownership,  he  might  have  been  compelled  to  do,  in  admin- 
istering the  partnership  funds,  he  ought  to  do  of  his  own 
accord.  In  other  words,  he  should  manage  and  use  them 
as  surviving  partner  under  the  coercion  of  the  duty  assumed 
in  accepting  the  executorship  of  the  deceased  for  the  pro- 
tection of  the  interests  of  the  testator's  estate.  So  where,  in 
disregard  of  this  equitable  obligation,  he  transfers  the  joint 
effects  to  one  who  has  knowledge  of  their  character,  and  is 
both  a  creditor  of  the  firm  and  of  the  individual  partner, 
the  same  rule  of  appropriation  must  prevail  and  the  moneys 
must  be  applied  in  like  manner.  The  law  in  such  case 
makes  the  appropriation,  and  it  is  not  at  the  election  of  the 
creditor,  even  with  the  concurrence  of  the  other  partner,  to 
make  any  different  disposition  to  the  prejudice  of  the  estate 
of^the  deceased.  As  a  court  of  equity  will  compel  this  ap- 
plication, when  it  becomes  necessary  to  invoke  its  aid,  ao  it 
will  deem  the  creditor,  into  whose  hands  the  fund  comes 
with  full  knowledge,  to  have  done  that  which  he  ought  to 
have  done,  and  the  joint  debts  first  discharged  when  the 
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fand  is  sufficient.  There  is  therefore  error  in  the  ruling  of 
the  court  for  which  there  must  be  a  new  triah 

The  plaintiff  testifies  that  the  $4,000  debt  is  constituted 
in  part  of  debts  of  the  firm,  and  if  so,  this  part  is  equally 
•entitled  to  share  in  the  distribution  of  the  fund  received  by 
the  plaintiff,  and  perhaps  has  a  preferential  claim  to  the 
appropriation  over  the  $1,000  debt.  To  ascertain  this  a 
reference  may  become  necessary,  and  can  be  better  taken  in 
the  court  below. 

Let  the  judgment  be  reversed  to  the  end  that  a  new  trial 
be  had,  and  let  this  be  certified. 

Error.  Venire  de  novo. 


N.  R.  JONES,  Sheriff,  v.  SAMUEL  P.  ARRINGTOX. 

''  Back' Taxes" — Relief  of  Sheriff-— Ijegislative  Power. 

It  is  competent  for  the  legislature  to  empower  sheriffs  to  collect 
'^back-taxes;  ^'  and  where,  as  here,  the  sheriff  has  himself  made 
a  full  settlement  and  gone  out  of  office,  the  delinquent  tax  pay- 
er's liability  to  him  is  not  thereby  extinguished.  Taylor  v.  Allen. 
67  BT.  C,  346,  commented  on. 

(Railroad  y.  Conirs  of  Alaviam-e^  82  X.  C,  259;  M(nton  v.  Ashhee^ 
1  Jones,  312;  Whitehurst  v.  Dey,  90  N.  C,  542;  Hinton  v.  Hint  on, 
Phil.,  410;  Taylor  v.  Allen,  67  N.  C,  346,  cited.) 

■ 

Civil  Action,  tried  at  Fall  Term,  1884,  of  Waruen  Su- 
perior Court,  before  Qudgei%  J. 

This  action  was  brought  for  the  collection  of  taxes  al- 
leged to  be  due  the  plaintiff  from  the  defendant  for  the  years 
1873  and  IBS)  inclusive,  under  the  act  of  1883,  ch.  79,  en- 
titled "an  act  for  the  relief  of  Nathaniel  R.  Jones,  former 
sheriff  of  Warren  county."    The  facts  material  to  an  un- 
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derstanciiug  of  the  point  decided  are  stated  in  the  opinion. 
The  plaintiff  appealed. 

Messrs,  W.  A,  Montgomery  and  Battle  &  Mordecaijov  plaintiff. 
Mr.  Joseph  B.  Batchelor,  for  defendant. 

Smith,  C.  J.  The  plaintiff  had  filled  the  successive  terms 
of  the  oflBce  of  sheriff  of  Warren  county  from  the.  year 
1873  until  the  first  Monday  in  September,  1881,  when  his 
last  term  expired,  and  had  during  this  period  regularly  ac- 
counted for  and  paid  over  to  the  proper  authorities  the 
taxes,  state  and  county,  with  the  collection  of  which  he  was 
charged.  For  his  relief  at  the  session  of  the  general  assem- 
bly, held  in  the  year  1883,  an  act  was  passed,  the  first  sec- 
tion of  which  is  in  these  words : 

''  That  Nathaniel  E.  Jones,  former  sheriff  of  Warren 
county,  be,  and  he  is  hereby  authorized,  to  collect  the  arrears 
of  taxes  due  the  said  Nathaniel  R.  Jones  for  the  years  1873 
to  1881,  (designating  the  several  years  in  words)  and  for 
that  purpose  he  may  appoint  one  or  more  persons  to  make 
said  collections,  under  the  same  rules  and  regulations  as  are 
prescribed  by  law^  for  the  regular  collection  of  taxes,  and 
the  power  and  authority  hereby  granted  shall  cease  on  the 
1st  day  of  January,  1884." 

The  next  section  directs  the  mode  of  procedure  when  the 
demand  against  the  alleged  delinquent  tax  payer  is  resisted 
on  the  ground  that  the  tax  has  been  paid,  and  the  sheriff's 
receipt  as  evidence  thereof  has  been  lost,  which  has  been 
pursued  in  the  present  case,  while  the  remaining  section 
extends  the  provisions  of  the  act  over  so  much  of  the  ter- 
ritory of  Warren  a9  formed  a  part  of  that  collection  district, 
and  was  detached  to  make  the  county  of  Vance. 

Upon  the  trial  in  the  superior  court,  to  which  the  cause 
commencing  before  a  justice  of  the  peace  had  been  removed 
by  appeal,  the  judge  expressed  the  opinion  that  the  en- 
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aclment  was  not  warranted  by  the  constitutioD,  and  was 
consequently  inoperative,  and  therefore  the  pl^intifip  sub- 
mitted to  a  nonsuit  and  appealed. 

We  have  before  us  upon  the  record  a  single  question,  and 
this  alone  we  propose  to  consider. 

Is  the  act  unauthorized  by  the  constitution  ? 

In  the  case  the  N.  C.  R.  M.  Company  v.  Commissioners  of 
Alamance,  82  N.  C,  259,  the  plaintiff  impeached  the  validity 
of  an  enactment  which  provided  for  the  collection  of  taxes 
upon  unlisted  property  liable  thereto,  for  the  intervening 
years  between  1869  and  1876  inclusive,  as  au  invasion  of 
vested  immunities  not  authorized  by  the  constitution.  In 
passing  upon  this  contention  the  court  say: 

"The  retrospective  features  of  the  act  are  not  fatal  to  its 
validity.  It- does  not  undertake  to  impose  new  burdens  or 
additional  liabilities  upon  thecompanies,  but  to  pursue  and 
charge  the  taxable  property  which  they  possessed  and  which 
has  escaped  its  share  of  the  common  burdens.  It  seeks 
nothing  more.  No  vested  rights  are  involved  ;  no  wrong 
done  by  the  means  employed  to  correct  a  common  error, 
and  prevent  an  unjust  and  unintended  exemption." 

Again  in  Morton  v.  Ashbee,  1  Jones,  312,  in  reference  to  an 
act  which  authorizes  the  administrator  of  a  deceased  sheriff 
to  proceed  with  the  collection  of  the  arrears  of  taxes  due  for 
the  three  preceding  years,  in  meeting  a  similar  objection, 
Battle,  J.,  speaking  for  the  court,  says:  "  We  are  dear  as  to 
the  power  of  the  legislature  to  pass  the  act  in  question,  and  that  it 
gave  him  the  right  to  collect  as  general  administrator.^* 

So  in  the  case  first  cited  the  court  say  in  regard  to  such 
enactments:  ''There  are  numerous  instances  in  our  own 
legislation  where  the  time  for  the  collection  of  unpaid  taxes 
has  been  extended  to  those  due  for  many  years  previous,  for 
the  indemnity  and  reimbursement  of  the  collecting  officer 
and  the  sureties  on  his  official  bond  and  their  legal  repre- 
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sentatives,  mthoui  queatiorij  so  far  as  we  know,  as  to  the  in- 
competency  of  the  legislature  to  make  the  enactment." 

Our  attention  was  not  then  called  to  the  case  of  Morion  v. 
AshbeCy  mpra,  as  containing  an  actual  ruling  upon  the  point. 

Numerous  special  acts  for  the  relief  of  sheriffs  in  extend- 
ing their  power,  to  collect  taxes  in  arrear,  will  be  found  in 
the  legislation  of  1881  and  1883  and  also  at  each  of  those 
sessions  a  general  and  comprehensive  enactment  conferring 
upon  all  these  officers  authority  to  collect  unpaid  taxes  for 
which  they  have  accounted  in  their  several  settlements- 
Acts  1881,  ch.  93 ;  Acts  1883,  ch.  30. 

It  would  thus  seem  that  the  possession  of  the  power  to 
remove  the  obstruction  arising  from  the  lapse  of  time,  and 
again  exposing  the  delinquent  tax-payer  to  the  remedies 
provided  for  the  enforced  payment  of  what  is  due,  has  been 
so  long  exercised,  and  promptly  vindicated  by  judicial  de- 
cision when  denied,  that  it  must  now  be  settled  beyond  the 
reach  of  controversy. 

The  argument  for  the  appellee  is  that  the  collector's  set- 
tlement is  an  extinction  of  the  tax-payer's  liability^  pro- 
longed only  for  one  year,  and  forever  gone  if  not  enforced 
during  this  period,  and  beyond  the  competency  of  the  law- 
making power  to  revive.  This  reasoning  is  wholly  irrecon- 
cilable with  the  adjudications  and  the  practice. 

The  public  taxes,  state  and  county,  under  the  law'  now  in 
force  (Acts  1881,  cli.  117),  become  due  and  payable,  the 
former  on  the  second  Monday  in  January  {section  41),  the 
latter  on  the  first  Monday  in  February  (section  45),  after  the 
first  Monday  in  ^September  of  the  preceding  year,  when  the 
tax  list  goes  into  the  sheriff's  hands  for  collection  (section 
24).  He,  and  in  case  of  his  death  the  sureties  to  his  official 
bond  are  allowed  one  year,  and  no  longer,  from  the  day 
prescribed  for  his  settlement  and  payment  of  the  state  taxes, 
to  finish  the  collection  of  all  taxes  (section  50). 

While  the  time  for  the  settlement  has  been  varied  and 
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fixed  at  different  periods,  iu  all  the  reveuue  legislation,  the 
relations  of  these  provisions,  so  far  as  we  have  examined, 
remain ;  and  the  settlements  are  required  to  be  made  before 
the  time  expires  in  which  the  officer  is  allowed  to  proceed 
with  the  collection.  Such  a  provision  is  found  in  the  rev- 
enue legislation  in  the  Revised  Statutes,  ch.  102,  §44,  in 
the  Revised  Code,  ch.  99,  §  84,  and  in  Bat.  Rev.  ch.  102,  §  50, 
in  all  of  which  the  officer  is  allowed  a  year  after  settlement 
to  conclude  his  collection. 

Some  countenance  is  afforded  to  the  suggestion  that  the 
extension  of  the  time  for  collection  for  one  year  after  the 
officer  has  made  his  settlement  is  in  effect  a  limitation  put 
upon  the  enforcement  of  the  tax-payer's  obligation,  and 
when  the  time  is  past  that  liability  cannot  be  revived  by 
what  is  said  by  Rodman,  J.,  delivering  the  opinion  in  Tay- 
lor  V.  Allen,  G7  N.  C,  346. 

"If  we  regard  the  sheriff's  power  to  sell  as  a  power  given 
on  the  condition  that  it  be  exercised  within  a  certain  time, 
which  failed  to  be  acquired  by  not  selling  within  the  time, 
it  would  seem  clear  that  the  legislature  could  not  by  the 
private  act  of  February,  1861,  give  tlie  sheriff  a  power  to 
sell  the  land  of  the  defendant.  It  would  be  to  take  his 
property  without  due  process  of  law.  And  if  we  consider 
the  requirement  to  sell  by  the  first  of  Or;tober  as  only  a 
statute  of  limitations,  yet,  although  a  legislature  may  pro- 
long a  period  of  limitation,  or  suspend  the  running  of  the 
statute  before  the  remedy  is  wholly  barred,  it  cannot  law- 
fully do  so  afterwards." 

The  sheriff's  deed  was  here  declared  to  be  ineffectual  in 
passing  title  to  the  land,  in  consequence  of  his  disregard  of 
essential  requirements  of  the  law  prescribing  his  course  of 
proceeding,  even  supposing  the  power  to  sell  had  been  pro- 
longed and  could  be  exercised,  and  hence  the  remarks  we 
have  quoted,  made  arguendo,  were  not  necessary  to  the  de- 
cision of  the  cause.     No  authority   was  referred  to,  nor  the 
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contrary  ruling  in  Morton  v.  Aahbee,  noticed,  nor  weight 
given  to  the  frequent  instances  in  which  the  general  assem- 
bly have  removed  the  restraint  upon  the  tax  collector  and 
enabled  him  to  prosecute  his  remedy  against  delinquents, 
as  an  interpretation  of  constitutional  power,  and  we  can 
only  allow  to  the  opinion  the  weight  due  to  the  learned 
judge  who  expressed  it. 

But  aside  from  the  antagonism  of  opposing  authority,  we 
do  not  concur  in  the  argument  that  assimilates  the  case  to 
an  enactment  that  attempts  to  revive  a  demand  that 
has  become  barred  by  the  statute  of  limitations,  the  repug- 
nance of  which  to  the  constitution  of  the  United  States  has 
been  recently  declared  in  Whitehurstv.  Dey^dO  N.  C,  542, 

Such  an  enactment  does  not  operate  upon  the  debt  or  lia. 
bility  of  the  tax  payer,  which  remains  as  before,  but  is 
simply  a  removal  of  a  restriction  imposed  upon  the  collector 
upon  grounds  of  public  policy  rn  cases  in  which  it  is  deemed 
proper  to  grant  the  indulgence.  Similar  legislation  was 
sustained  in  Hinton  v.  Hinton,  Phil.,  410,  which  extended 
the  time  in  which  a  widow  was  allowed  to  enter  her  dissent 
to  the  testator's  will  after  the  expiration  of  the  six  months 
prescribed  by  law. 

This  was  more  obnoxious  retroactive  legislation,  since  it 
disturbed  the  legal  relations  of  the  widow  towards  those 
entitled  to  the  devised  estate. 

In  our  case  a  mere  restriction  is  removed  from  a  public 
officer  so  that  he  may  enforce  a  subsisting,  not  barred,  obli- 
gation incurred  by  the  tax  payer  under  the  operation  of 
a  revenue  law. 

But  whatever  force  there  might  be  in  the  argument  against 
the  right  of  the  general  assembly  thus  to  subject  the  tax 
payer  to  the  demands  of  the  collector  after  the  protection 
afforded  under  the  law,  if  the  question  were  still  open  to 
controversy,  we  deem  it  settled  by  adjudication  and   prac- 
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tice  for  too  long  a  period  for  us  now  to  review  it  and  dis- 
turb the  rulings. 

There  is  error  and  must  be  a  new  trial.  It  is  so  adjudged 
and  tliis  will  be  certified. 

Error.  Venire  de  novo. 


WILLIAM  H.  HARDY  v.  THOMAS  J.  MILES. 
Executors  and  Administraiors — Parties, 

1.  Where  aai  executor  dies  leaving  unadministered  assets  in  liis 
liands,  the  administrator  de  bonis  non  of  the  testator  must  be 
made  a  p&rtj  to  an  action  kgainst  the  representative  of  the  de- 
ceased executor,  in  which  the  next  of  kin  or  legatees  seek  a  settle- 
ment of  the  estate. 

2.  If  such  administrator  refuse  to  join  as  plaintiff,  he  may  be  made 
a  party  defendant. 

{University  v.  Bughes,  90  N.  C,  337;  Ham  v.  Komegay,  85  N.  C, 
119;  State  Y,  Johnston^  8  Ired.,  397;  Goodman  v.  Goodman,  72  N. 
C,  508;  Murphy  v.  Harrison,  65  N.  C,  246,  cited  and  approved.) 

Civil  Action,  tried  at  Spring  Term,  1883,  of  Warren 
Superior  Court,  before  Shepherd^  J. 

This  action  was  brought  to  vacate  a  deeree,  and  surcharge 
and  falsify  an  .account,  and  for  the  payment  of  a  legacy. 

The  pleadings  show  that  William  Miles  died  in  February, 
1869,  leaving  a  last  will  and  testament  in  which  he  ap- 
pointed Samuel  Miles  executor,  empowering  him  to  sell  his 
real  estate,  and  after  paying  his  debts  and  other  expenses, 
to  distribute  the  surplus  among  the  testator's  six  children 
and  representatives,  of  whom  the  plaintiff  is  one,  being  a 
son  of  a  daughter  of  the  testator,  who  died  in  his  life  time. 
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Samuel  Miles  died  intestate  sometime  in  the  year  1876,  and 
the  defendant  Thomas  J.  Miles  was  appointed  his  admin- 
istrator. 

The  plaintiff,  at  the  time  of  the  death  of  the  testator,  was 
an  infant  of  tender  years  and  never  had  a  guardian. 

The  plaintiff  charges  a  fraudulent  disposition  of  the  real 
estate  of  the  testator  by  the  executor  Miles,  to  his  own  ad- 
vantage ;  and  that  after  proceedings  had  by  the  executor  in 
the  probate  court  for  a  final  settlement  of  said  estate,  while 
the  plaintiff  was  an  infant,  to  which  he  alleges  he  was  not 
a  party,  the  said  executor  soon  after  the  plaintiff  came  of 
age,  by  fraudulent  misrepresentations  and  concealment,  ob- 
tained from  him  a  receipt  for  his  share  of  the  estate  of  his 
grandfather  (the  testator  William  Miles)  which  did  not 
cover  more  than  a  fourth  of  what  was  due  hia\  upon  a  fair 
account  by  the  executor. 

* 

The  defendant  denied  any  fraud  on  the  part  of  his  intes- 
tate (the  said  executor),  and  insisted  that  the  plaintiff  was 
estopped  by  the  decree  in  the  case,  determined  in  the  pro- 
bate court,  brought  by  tlie  intestate  for  a  settlement  of  his 
testator's  estate;  and  further  insisted  that  the  plaintiff's 
action  was  barred  by  the  statute  of  limitations. 

Judgment  in  beholf  of  plaintiff,  from  which  the  defend- 
ant appealed. 

Mr,  IK  A.  Montgomery,  for  plaintiff. 
Mr.  J.  B.  Batchdor,  for  defendant. 

Ashe,  J.  In  this  court  the  defendant's  counsel  took  ex- 
ception to  the  plaintiff's  complaint  for  a  defect  of  parties, 
alleging  that  the  administrator  de  bonis  non^  cum  testamento 
annexo,  of  William  Miles  was  a  necessary  party  to  the  action. 

We  think  the  exception  is  well  taken.  William  Miles,  the 
testator,  died  in  1869  and  Samuel  Miles  was  his  executor, 
who  qualified  as  such,  and  took  upo«i  himself  the  burthen 
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of  executing  the  will.     He  died  in  1876  and  the  defendant 
took  out  letters  of  administration  on  his  estate. 

It  is  alleged  in  the  plaintiff's  complaint  that  Samuel 
Miles,  the  executor  of  William  Miles,  abused  his  trust  and 
appropriated  a  large  part  of  the  proceeds  of  the  real  estate 
of  his  testator,  which  by  the  will  he  was  directed  to  sell  and 
distribute  among  the  next  of  kin  of  the  testator..  If  that  was 
so,  it  left  that  amount  in  his  hands  as  executor,  and  his  ad* 
ministration  of  the  estate  of  his  testator  was  incomplete  and 
unfinished  at  his  death,  to  that  extent.  In  that  case,  it  is- 
well  established  that  no  one  but  an  administrator  d,  b.  n.  of 
the  testator  could  bring  an  action  against  the  administrator 
of  the  deceased  executor.  University  v,  Hughes,  90  N.  C,  537  / 
Ham  V.  Komegay,  85  N.  C,  119  and  the  cases  there  cited. 

Besides  ihese,  the  case  of  State,  &c.j  v.  Johnston,  8  Ired., 
397,  is  to  the  same  effect.  It  was  there  held,  "that  when 
assets  have  remained  in  the  hands  of  an  administrator  for 
more  than  seven  years  unclaimed  by  the  next  of  kin,  and 
the  administrator  dies,  the  trnsteesof  the  University  cannot 
recover  in  their  own  name  from  the  representative  of  such 
administrator.  The  assets  can  only[be  recovered  by  an  admin- 
istrator d.  b.  n.,  who  is  immediatelv  answerable  over  to  the 
trustees;  provided  no  claim  be  set  up  on  the  part  of  the 
next  of  kin." 

The  plaintiff's  action  cannot  be  sustained  with  the  present 
parties.  We  hold  that  the  administrator  de  bonis  non,  cum 
testamento  annezo,  of  William  Miles,  deceased,  is  a  necessary 
party. 

But,  so  voluminous  is  the  record  in  the  case,  consisting  of 
over  a  hundred  pages  of  legal-cap  paper,  showing  how  elab- 
orately the  case  has  been  litigated,  to  save  the  parties  the 
repetition  of  the  trouble  and  vexation  they  have  already 
encountered,  we  are  of  the  opinion  it  is  just  and  proper  that 
the  case  should  be  remanded  that  amendments  should  be 
made,  so  as  to  make  the  j\dministrator  d.  b.  n.  of  William 
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Miles  a  party  to  the  action — we  would  say  as  plaintiff,  if  the 
superior  court  bad  flie  power  so  to  do  at  this  stage  of  the 
proceedings ;  but  it  has  been  expressly  decided  in  the  case 
of  Goodman  v.  Goodman,  72  N.  C,  508,  that  the  superior 
court  has  no  such  power. 

But  in  Mwrphy  v.  Harruon,  65  N.  C,  246,  it  is  held  that 
where  the  administrator  refuses  to  bring  an  action  to  sur- 
charge and  falsify  an  account,  by  which  the  estate  of  his 
intestate  has  been  injured,  the  legatees  or  next  of  kin  ma^* 
bring  the  action;  but  in  doing  so,  they  must  make  the  ad- 
ministrator or  executor  a  party  defendant.  This  case  would 
seem  to  come  within  the  principle  decided  in  that  case. 
There^  the  administrator  refused  to  act,  and  he  could  not  be 
made  a  party  plaintiff  without  his  consent,  and  yet  the 
plaintiffs,  the  next  of  kin,  had  a  right  to  have^he  account 
surcharged  and  falsified.  Here,  there  is  no  administrator 
cZ.  b.  n.  joined  in  the  action,  whether  because  there  was  none, 
or,  if  one,  he  refused  to  act,  does  not  appear;  but  the  plain- 
tiff has  sustained  a  wrong  which  the  law  would  not  be  true 
to  itself  if  it  did  not  furnish  him  a  remedy  to  redress.  He 
not  only,  as  in  the  Goodman  case,  seeks  to  surcharge  and 
falsify  the  account,  but  to  vacate  the  decree  rendered  against 
him  in  the  action  in  which  the  account  was  taken,  to  which 
he  alleges  he  was  not  a  party,  and  also,  to  set  aside  a  receipt 
taken  by  the  executor  by  concealment  and  false  representa- 
tion. This  is  a  much  stronger  case  for  the  plaintiff  than 
was  the  Goodman  case. 

Our  conclusion  is  that  the  cause  should  be  remanded  to 
the  superior  court  that  the  administrator  de  bonis  non^  cum 
iesLamento  annexo  of  William  Miles  if  there  be  one,  may  be 
made  a  party  defendant;  and  if  not,  that  he  may  be  made 
a  party  when  appointed. 

Remanded. 
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CHARLES  BEADY  and  wife  v.  E.  S.  MANESS  and  another. 

Ejectment  ■—  Lappage. 

In  case  of  a  lappage,  and  each  bargainee  is  on  his  own  land,  outside 
the  interference,  the  title  will  be  in  him  who  has  the  elder  title ; 
bat  if  the  junior  bargainee  has  had  actual  adverse  possession  for 
seven  years  with  color,  he  acquires  a  good  title  to  the  part  so  oc- 
capied.  Here,  the  defendant  having  failed  to  establish  such  pos- 
session, and  the  jury  having  found  in  favor  of  the  plaintiff,  the 
latter  is  entitled  to  recover. 

Ejectment,  tried  at  December  Special  Term,  1883,  of 
MooKB  Superior  Court,  before  MacRae.  J, 

The  plaintiffs  read  in  evidence  a  grant  from  the  state  to 
Joseph  Cook,  dated  December  18,  1797,  which  covered  the 
land  in  dispute,  and  showed  a  regular  chain  of  title  by 
deed  and  descent  to  Elizabeth  Moore,  the  mother  of  the 
feme  plaintiff,  who  died  intestate. 

The  defendants,  in  support  of  their  title,  introduced  a 
deed  from  Malcolm  McNeill,  sheriff,  to  Isaac  Season,  dated 
in  May  1798,  which  recited  and  purported  to  have  been 
made  in  pursuance  of  a  sale  made  by  said  sheriff  on  the 
19th  of  September,  1796,  and  showed  a  regular  chain  of 
title  by  deeds  from  said  Beason  to  the  defendant,  E.  S. 
Maness. 

The  case  states  there  was  evidence  tending  to  prove  that 
defendants'  grant  and  deeds  covered  the  locus  in  quo,  but 
there  is  no  mention  of  any  grant  having  been  offered  in 
evidence  by  the  defendants. 

There  was  no  evidence  that  plaintiffs  or  those  under  whom 
they  claim,  had  ever  been  in  possession  of  the  portion  of 
land  in  dispute,  which  is  a  lappage.  And  there  was  con- 
flicting evidence  as  to  whether  defendants  had  been  in  pos- 
session of  any  portion  of  the  lappage  as  long  as  seven  years 
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before  the  commencement  of  this  action.  There  was  also 
conflicting  evidence  as  to  whether  the  defendants  had  been 
in  possession  of  a  portion  of  the  land  sued  for,  under  color 
of  title  for  more  than  seven  years  before  suit  brought. 

The  defendants  introduced  Henry  Maness  as  a  witness, 
who  testified  that  Billy  Martindale  entered  land  adjoining 
the  land  claimed  by  the  plaintiffs,  and  gave  it  to  bis  son, 
and  that  he  (witness)  bought  it  from  Eli  Moffitt  and  Alfred 
Brower  at  a  trust  sale,  and  sold  it  to  Joe  Moore,  who  lives 
on  it  now,  and  that  it  lapped  over  on  the  Cook  land,  but 
how  far  and  at  what  point  the  witness  did  not  state;  but 
what  he  claimed  was  the  lappage  of  the  Beason  land  on  the 
Cook  land  ;  and  that  was  about  twenty-five  years  ago. 

Neither  the  alleged  grant  nor  mesne  conveyances  were 
introduced. 

It  was  further  in  evidence  that  Joseph  J.  Moore,  a  son  of 
Elizabeth  Moore,  cultivated  a  small  field  on  one  side  and 
inside  the  lappage  for  ten  years — the  witnesses  disagreeing 
as  to  whether  he  cultivated  it  every  year  or  not;  and  there 
was  no  testimony  as  lo  how  said  Moore  held  possession  of 
the  field,  or  whether  it  was  the  clearing  made  by  Henry^ 
Maness. 

The  defendants'  counsel  requested  His  Honor  on  the 
above  state  of  facts  to  charge  the  jury  "  that  the  possession 
of  Joseph  Moore,  holding  under  Henry  Maness,  who  held 
under  the  Martindale  grant  and  a  deed  by  virtue  of  a  sale 
under  a  deed  of  trust  to  Mofiitt  and  Brower  for  one  hundred 
acres,  part  of  the  Cook  land,  and  now  holding  under  the 
Cook  grant,  was  adverse  to  the  plaintifi^s  in  this  action,  who 
must  prove  title  against  the  world."  The  instruction  was 
refused  and  the  defendants  excepted. 

Verdict  and  judgment  for  plaintiffs,  and  the  defendants 
•appealed. 

Messrs.  J.  W.  Hinsdale  and  W,  E.  Murchison,  for  plaintiffs. 
Messrs.  Mclver  &  Black,  for  defendants. 
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Ashe,  J.  The  only  question  presented  by  the  record  for 
our  determination  is,  whether  His  Honor  in  the  court  be- 
low committed  an  error  in  refusing  to  give  the  charge  re- 
quested. 

The  land  in  dispute  is  a  lappage  to  which  the  plaintiffs 
claim  title  through  a  grant  from  the  state,  dated  in  1797, 
for  the  land  described  in  the  complaint,  which  includes  the 
locus  in  qtWy  and  by  mesne  conveyances  and  descent  to  the 
feme  plaintiff. 

The  defendants  claim  the  land  through  a  sheriff's  deed, 
dated  in  1798,  and  mesne  conveyances  to  the  defendant,  E. 
S.  Maness. 

The  title  made  out  by  the  plain tiflFs  is  indisputable,  unless 
the  defendants  show  that  they,  or  those  under  whom  they 
claim,  have  been  in  the  adverse  possession  of  the  interfer- 
ence for  seven  consecutive  years  with  color  of  title.  It  is 
well  settled  that  where  two  deeds  cover  in  part  the  same 
land  and  each  bargainee  is  settled  on  his  own  land,  outside 
of  the  interference,  the  title  will  be  in  him  who  has  the 
elder  title ;  but  if  the  junior  bargainee  has  been  in  the  ac- 
tual possession  of  the  lappage  for  seven  years,  he  will  have 
thereby  acquired  a  good  title  to  that  f»art  by  virtue  of  the 
statue  of  limitations. 

The  defendant  Maness  contended  that  he  had  held  ad- 
verse possession  of  the  lappage  for  seven  years  with  color  of 
title,  and  offered  evidence  to  sustain  the  position;  but  it 
was  met  by  conflicting  evidence  on  the  part  of  the  plain- 
tiffs; and  this  constituted  the  only  real  issue  which  was 
submitted  to  the  jury. 

The  defendant  contended  that  even  if  he  should  fail  to 
establish  the  seven  years  adverse  possession  of  the  lappage 
by  himself,  or  those  under  whom  he  claims,  still,  the  plain- 
tiffs could  not  recover,  for  that,  one  Joe  Moore  had  been  in 
possession  of  the  land  for  more  than  seven  years  with  color 
of  title,  and  requested  His  Honor  to  charge  the  jury,  "  that 
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the  possession  of  Moore  holding  under  Henry  Maness  who 
held  under  the  Martindale  grant  and  a  deed  by  virtue  of  a 
sale  under  a  deed  of  trust  to  Moffitt  and  Brower  for  one 
hundred  acres,  part  of  the  Cook  land,  and  now  holding 
under  the  Cook  grant,  was  adverse  to  the  plaintifSs,  and 
they  must  make  out  a  title  against  .the  world." 

His  Honor  very  properly  refused  to  give  the  charge ;  for 
what  difference  could  it  make  whether  Joe  Moore  was  in 
possession  of  any  part  of  the  land  in  dispute,  or  how  long 
he  had  held  possession,  if  the  defendants  were  also  in  pos- 
session. Moore  is  not'  a  party  to  the  action ;  nor  was  it 
shown  that  he  held  possession  under  the  defendants.  Moore's 
possession  therefore  could  not  prevent  the  defendants  from 
being  trespassers. 

Admitting  that  Moore  had  held  possession  of  a  small 
field  on  the  interference  for  ten  years  without  interruption, 
as  contended  by  the  defendants,  upon  which  some  doubt 
however  is  thrown  by  the  testimony,  it  could  not  avail  him 
anything,  and  much  less  the  defendants,  without  color  of 
title,  and  that  he  did  not  have  ;  for  in  the  claim  set  up  for 
him  by  the  defendants  under  the  Martindale  entry,  there- 
was  no  grant  or  deed  of  any  description  offered  in  evidence, 
that  could  be  construed  into  a  color  of  title.  But  even  con- 
ceding that  Moore  had  possession  of  the  small  field  described 
b)^  the  witness,  on  one  side  of  the  lappage  for  twenty-five 
years,  that,  without  color  of  title,  would  only  give  him  a 
title  by  presumption  of  a  deed  from  the  plaintiflFs,  or  some 
one  of  those  under  whom  they  claim.,  to  the  extent  of  his 
actual  possession,  that  is,  up  to  his  enclosure;  but  that  could 
not  prevent  the  plaintiffs  from  recovering  that  portion  of 
the  lappage  which  was  outside  his  enclosure  and  in  pos- 
session of  the  defendants. 

The  jury  having  found  all  the  issues  upon  the  question 
of  adverse  possession  against  the  defendants,  and  there  be- 
ing no  error  in  the  refusal  of  His  Honor  to  give  the  instruc- 
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tion  asked  for  by  the  defendants,  the  judgment  of  the  court 
below  must  be  affirmed. 
No  error.  Affirmed. 


0.  B.  HATHAWAY  v.  E.  .D.  HATHAWAY  and  others. 
Witness — Transaction  with  person  deceased — Section  590 —  Wills. 

A  witness,  who  is  a  devisee  under  a  script  executed  in  January,  is 
not  competent  upon  trial  of  an  issue  devisavit  vel  non,  to  speak  of 
conversations  with  the  testator  tending  to  impeach  a  script  exe- 
cuted in  May  thereafter.  As  the  last  may  be  found  to  be  a  revo- 
cation of  the  will  previously  made,  such  witness  is  directly  inter- 
ested in  the  result  of  the  issue,  (The  Code,  §590,)  as  to  which 
of  the  two  is  the  will  of  the  testator. 

{Mc'Leary  v.  Norment,  84  N.  C,  235,  cited  and  approved.) 

Special  Proceeding  heard  at  Spring  Term,  1884,  of  Pitt 
Superior  Court,  before  Shepherd^  J. 

This  was  a  proceeding  commenced  by  petition  in  the  pro- 
bate court,  to  set  aside  the  probate  in  common-form  of  a 
paper-writing  purporting  to  be  the  last  will  and  testament 
of  Anna  Hathaway,  executed  on  May  8,  1879,  and  for  the 
probate  in  solemn-form  of  her  will  executed  on  January  27, 
1879. 

The  following  issues  were  prepared  and  transferred  to  the 
superior  court  for  trial : 

1.  Is  the  paper- writing  dated  and  purporting  to  have  teen 
executed  on  the  8th  day  of  May,  1879,  or  any  part  thereof, 
if  so,  what  part,  the  last  will  and  testament  of  the  said  Anna 
Hathaway  ? 

2.  Is  the  paper-writing  dated  and  purporting  to  have  been 
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executed  on  the  27th  day  of  January,  1879,  or  any  part 
thereof,  if  so,  what  part,  the  last  will  and  testament  of  the 
said  Anna  Hathawav? 

The  jury  found  the  first  issue  in  the  aflRrinative  and  the 
second  in  the  negative.  The  facts  in  reference  to  proving 
the  declarations  of  the  testatrix  are  set  out  in  the  opinion 
here. 

There  was  judgment  in  favor  of  the  plaintiflFs  from  which 
the  defendants,  propounders  of  the  will  of  January  27th, 
appealed. 

Messrs.  Baichelor  &  Devereux  and  QiUiam  &  Son,  for  plaintiff. 
No  counsel  for  defendant. 

Smith,  C.  J.  Two  scripts  bearing  the  respective  dates  of 
January  27th,  1879,  and  May  8th  of  the  same  year,  each 
purporting  to  be  the  last  will  of  one  Anna  Hathaway  were 
offered  for  probate  at  the  same  time  by  two  of  the  executors 
of  the  first,  and  the  sole  executor  in  the  last,  who  is  also  an 
executor  in  the  other,  but  refuses  to  act  with  his  associates. 
These  are  the  opposing  parties  to  the  twofold  contest  and 
caveat  the  scripts.  Issues  of  devisavii  vd  non  in  respect  to  both 
instruments  were  prepared  and  submitted  to  the  same  jury 
at  the  same  time. 

The  propounder  of  the  instrument  made  in  May  offered 
evidence  proving  the  formal  execution  of  that  script  and 
desisted.  Thereupon  the  propounders  of  the  script  of  Janu- 
ary introduced  one  McG.  Hopkins  who  testified  to  declara- 
tions made  to  him  by  the  testatrix  on  the  day  of  the  date  of 
the  last  script,  tending  to  show  the  exercise  of  undue  influ- 
ence over  her  mind  by  the  executor  therein,  the  party  to 
whom  and  his  wife  the  entire  estate  of  the  testatrix  is  given, 
and  that  the  instrument  is  not  the  offspring  of  her  own 
volition.  , 

After  this  testimony  had  been  heard,  the  counsel  for  the 
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propounder  of  the  will  thus  impeached  stated  to  the  court 
that  they  bad  just  discovered  that  the  witness  was  a  devisee 
under  the  first  will,  and  was  incompetent  under  section  590 
of  The  Code,  to  speak  of  conversations  with  the  deceased, 
and  moved  that  all  such  testimony  be  withdrawn  from  the 
jury.  The  motion  was  allowed  and  the  propounders  of  the 
first,  who  were  caveators  to  the  last  will,  excepted. 

The  jury  rendered  a  verdict  in  favor  of  the  script  of  May 
and  against  that  of  January  preceding,  and  from  the  judg- 
ment ^hereon  the  said  propounders  of  the  first  will  appealed. 

The  rejected  testimony  was  not  offered  to  show  the  want  of 
legal  capacity  in  the  deceased  to  make  a  disposition  of  her 
estate,  disclosed  by  her  erratic  and  unnatural  acts  and  utter- 
ances, as  indications  of  the  diseased  intellect  from  which 
they  proceed,  which,  as  was  held  in  McLeary  v.  Normentf  84 
N.  C,  235,  are  not  within  the  inhibitions  of  the  statute,  but 
to  prove  facts,  as  such,  asserted  by  the  testatrix  whereof  her 
declarations  are  the  only  proof 

This  comes  within  the  words  and  meaning  of  the  act  as 
frequently  heretofore  expounded,  and  the  only  question  is 
whether  the  witness  is  personally  disqualified  to  speak  of 
the  declaration.  For  the  appellant  it  is  insisted  that  he  is 
not,  and  that  he  has  no  interest  in  the  determination  of  the 
issue  as  to  the  last  will,  to  which  his  testimony  is  confined. 
This  is  a  misconception  of  the  relations  of  the  witness  to  the 
controversy.  If  the  last  script  be  the  will  of  the  testatrix,  as 
it  disposes  of  all  her  estate,  it  is  a  revocation  of  all  others 
previously  made.  It  is  only  by  putting  it  out  of  the  way 
that  the  other  can  be  established,  though  probate  of  it  still 
becomes  necessary.  The  witness  then  has  a  direct  interest 
in  defeating  the  probate  of  tlie  last  script,  and  thus  remov- 
ing a  barrier  which  so  long  as  it  remains  is  insuperable  to 
the  probate  of  the  older  script.  Indeed  the  aSirmative  find- 
ing that  the  script  of  May  is  the  last  will  of  the  testatrix  is 
a  disposition  of  the  matter  in  controversy,  and  dispenses 
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with  the  necessity  of  making  any  response  to  the  issue  as  to 
the  other. 

The  interest  of  the  witness  was  therefore  direct  and  posi- 
tive, and  there  was  no  error  in  ruling  out  the  testimony. 

There  is  no  error  and  this  will  be  certified  to  the  end  that 
further  proceedings  be  had  in  the  court  below. 

No  error.  Affirmed. 


SUSAN  KING  and  others  v.  ANTHONY  DAVIS,  Ex>,  and  others. 

Adoption  of  Children — Wilh — Parent  and  Child. 

1.  The  provision  in  Battle's  Revisal,  ch.  1,  §  3,  allowiog  children  to 
be  adopted  and  to  inherit  as  children  bom  in  wedlock^  only  has 
reference  to  cases  of  the  intestacy  of  the  person  standing  in  loco 
parentis. 

2.  Where,  prior  to  the  issuing  of  such  letters  of  adoption,  the  party 
adopting  made  his  will  bequeathing  certain  property  to  the  child 
afterwards  adopted ;  Held  that  such  bequest  takes  the  case  out  of 
the  statute  providing  for  after-bom  children.  Rev.  Code,  ch. 
119,  §  29. 

3.  If  any  provision  is  made  for  an  after-born  child,  the  conrt  can- 
not say  that  it  is  inadequate.  The  statute  only  applies  when  no 
provision  at  all  has  been  made. 

4.  Whether  the  adoption  creates  the  parental  relation  only  from  the 
date  of  the  order,  or  whether  the  statute  is  retroactive  and  estab- 
lishes the  relation  of  parent  and  child  from  the  birth  of  the 
child — quorre. 

{Meare.s  v.  Meares,  4  Ired.,  192,  cited  and  approved.) 

Special  Proceeding  for  an  account,  &e.,  commenced 
before  the  clerk,  and  heard  at  Spring  Term,  1884,  of  Lenoib 
Superior  Court,  before  Shepherd^  J. 
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Richard  W.  King  died  on  March  7th,  1883,  leaving  a 
will  bearing  date  in  August,  1880,  with  a  codicil  annexed 
made  on  October  27th,  1881,  which  have  been  duly  proved 
as  soch,  and  letters  testamentary  issued  to  the  defendant, 
Anthony  Davis,  the  sole  surviving  executor  therein  named. 
In  the  11th  clause  of  the  will  the  testator,  to  the  defendant 
Richard  Taylor,  then  an  infant  and  illegitimate  child  of 
one  Mary  E.  Taylor,  devises  a  tract  of  land  consisting  of 
240  acres,  more  or  less,  for  life,  and  if  he  die  leaving  heirs 
of  his  body  him  surviving,  the  remainder  to  them  in  fee; 
and  if  none  s.uch,  then  to  the  children  of  Mary  Ann  Hun- 
ter and  Sophia  C.  West. 

In  the  next  clause  he  gives  to  his  executor,  Anthony 
Davis,. in  trust  for  said  Richard  Taylor,  the  sum  of  $500  to 
be  used  in  his  education  and  the  residue  not  expended  to 
be  paid  over  to  him  on  his  attaining  the  age  of  twenty-one 
years,  with  limitations  over  similar  to  those  connected  with 
the  devise,  sltould  he  die  before  reaching  majority  and  leave 
no  heirs  of  his  body. 

On  the  25th  day  of  October,  1882,  application  was  made 
by  said  Richard  W.  King,  the  said  Mary  E.  Taylor  the 
mother,  and  the  said  Richard  Taylor,  under  the  act  of 
March  3rd,  1873,  Bat.  Rev.,  ch.  1,  for  the  adoption  of  the 
said  infant  by  the  said  Richard  W.  King  for  the  life  of  said 
Richard  Taylor,  and  judgment  was  accordingly  so  rendered 
in  favor  of  the  petitioner  in  form  as  follows : 

"  Upon  reading  the  (oregoing  petition,  the  court  doth  de- 
clare that  the  facts  set  forth  in  the  said  petition  are  true, 
and  it  is  therefore  decreed  that  the  name  of  the  said  Richard 
Taylor  be,  and  the  same  is  hereby  changed  to  Richard 
King. 

And  it  further  appearing  that  the  said  Richard  W.  King 
is  a  proper  and  suitable  person,  the  adoption  prayed  for  in 
said  petition   is  hereby  sanctioned  and  allowed,  and  it  is 
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ordereb  that  letters  of  adoption  of  the  said  Richard  Taylor 
be  granted  and  issued  to  the  said  Richard  W.  King,  and 
that  the  said  Richard  Taylor  be,  and  is  hereby  declared  to  be 
the  legitimate  child  of  the  said  Richard  W.  King,  in  pur- 
suance of  sections  7  and  8  of  chapter  9  of  Rattle's  RevisaK 
and  this  order  shall  have  the  effect  forthwith  to  establish 
the  relation^  of  parent  and  child  between  the  said  Richard 
W.  King  and  the  said  Richard  Taylor  for  the  life  of  the 
said  Richard  Taylor  with  all  the  duties,  powers  and  rights 
belonging  to  the  actual  relationship  of  parent  and  child, 
and  should  said  Richard  W.  King  die  intestate,  said  Richard 
Taylor  shall  inherit  the  real  estate  and  be  entitled  to  the 
personal  estate  of  the  said  Richard  W.  King  in  the  same 
manner  and  to  the  same  extent,  said  Richard  Taylor  would 
be  entitled  to,  if  he  had  been  the  actual  lawful  child  of  the 
said  Richard  W.  King. 

It  is  further  ordered  that  this  order  be  recorded  in  the 
office  of  the  clerk  of  the  superior  court  of  Lenoir  county 
aforesaid,  tliis  25th  day  of  October,  1882. 

W.  W.  N.  Hunter, 
Superior  Court  Clerk.'' 

This  judgment  rendered  by  the  clerk  was  submitted  lo 
the  judge  and  endorsed  wilh  his  approval. 

It  embodies  tlie  provisions  of  the  statute  in  declaring 
the  legal  effect  of  the  adoption  as  set  out  more  especially 
in  the  sections  referred  to  in  the  decree.  * 

In  the  Revised  Code,  ch.  119,  §  29,  it  is  provided  that: 
"Children  born  after  the  making  of  their  parent's  will,  and 
whose  parent  shall  die  without  making  any  provision  for 
them,  shall  be  entitled  to  such  share  and  portion  of  said 
parent's  estate,  as  if  he  or  she  had  died  intestate." 

The  present  suit,  at  the  instance  of  the  other  legatees,  is 
instituted  against  the  executor  and  the  said  Richard  Taylor, 
or  King  as  his  name  now  is,  for  a  general  settlement  of  the 
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testator's  estate  and  the  payment  of  the  legacies,  there  being 
no  debts  of  the  estat^  to  be  paid  and  no  necessity  for  the 
retention  of  the  funds  in  the  hands  of  the  executor. 

The  executor  submits  to  an  account  while  the  defendant 
Richard  represented  by  his  guardian,  insists  that  ho  is  enti- 
tled to  tlie  entire  estate,  real  and  persona],  except  the  por- 
tion to  which  the  widow  of  the  testator  is  entitled,  and  this 
by  virtue  of  the  statute  last  referred  to,  and  his  adoption 
after  the  making  of  tlie  will,  placing  him  in  the  same  rela- 
tion towards  the  testator  as  an  after-born  child  would  be, 
the  birth  and  adoption  being  equivalent  in  their  legal  con- 
sequences. 

The  clerk  rejected  this  claim  and  adjudged  that  the  said 
Richard  could  only  claim  the  property  given  him  in  the 
will,  and  upon  appeal  this  ruling  was  affirmed  by  the  judge 
who  rendered  judgment  that  the  executor  pay  over  and  de- 
liver to  the  plaintiffs  or  to  the  guardian  of  such  as  are  in- 
fants, the  legacies  bequeathed  to  them  in  the  will.  From 
this  judgment,  the  defendant  Richard  appeals  to  this  court. 

Mr.  George  Davis,  for  plaintiff. 

Messrs.  Slrovg  &  Smedcs  and  John  Dive:i'eux,  for  defendant. 

Smith,  C.  J.,  after  stating  the  above.  The  sole  question 
before  us,  and  the  only  one  discussed  in  the  opposing  con- 
tentions of  counsel  is,,  whether  the  adoption  has  the  effect 
ascribed  to  it,  and  if  so,  whether  the  said  Richard  Taylor 
or  King,  can  treat,  as  a  nullity,  the  devise  and  bequest  made 
to  him,  while  illegitimate,  and  bring  himself  within  the 
scope  of  the  statute  as  if  he  were  an  after-born  legitimate 
child  of  the  testator,  unprovided  for. 

The  statute  which  authorises  the  proceeding  for  the. legiti- 
mation of  children  born  and  begotten  out  of  wedlock,  by  the 
putative  parent,  establishes  tiieir  personal  relations  and  con- 
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fers  a  capacity  to  inherit  and  si)are  in  the  distribution  of  the 
personal  estate,  and  this  is  in  the  fortxi  of  the  decree. 

It  declares  such  adoption,  when  for  life,'8hall  have  the 
effect '*  if  the  petitioner  die  intestate,  to  enable  such  child 
to  inherit  the  real  estate  and  entitle  it  to  the  personal  estate/' 
as  if  such  child  had  been  legitimate  at  its  birth.  Section  3 
of  ch.  1. 

Language  almost  identical  is  employed  in  chapter  9,  sec 
tion  8,  in  describing  the  consequences  of  legitimation. 

It  shall  *'  impose  upon  the  father  all  the  obligations  wliicb 
fathers  owe  to  their  lawful  children,"  and  it  shall  enable  the 
child  to  inherit  from  the  father  only  his  real  estate,  and 
also  ''  entitle  such  child  to  the  personal  estate  of  his  father  " 
in  the  same  manner  as  if  such  child  "had  been  born  in 
lawful  wedlock." 

These  provisions  obviously  look  to  an  intestacy,  and  have 
no  reference  to  cases  in  which   property  is  disposed  of  b}' 

will. 

But  the  appellant  invokes  the  aid  of  the  statute  which 
admits  to  a  share  of  the  testator's  estate  an  after-born  child 
who  has  not  been  provided  for  in  the  will,  treating  adop- 
tion as  a  legal  birth,  and  rejecting  the  gifts  in  the  will  be- 
cause they  are  bestowed  on  a  stranger  and  not  on  the  testa- 
tor's own  offspring,  and  hence  it  is  urged  they  are  not  a.  pro- 
vision for  a  child. 

The  argument  is  unsubstantial,  and  we  cannot  give  it 
our  approval.  The  devise  and  bequest  are  personal  to  the 
infant,  and  are  no  less  his  because  of  his  adoption  and 
change  of  name.  His  identity  remains,  and  he  may  claim 
the  land  and  money  just  as  much  as  if  the  action  in  regard 
to  his  adoption  had  not  taken  place.  He  is  not  therefore 
in  the  condition  of  a  child  unprovided  for,  and,  if  permit- 
ted to  claim  under  this  enactment,  he  would  occupy  a  bet- 
ter position  than  a  lawful  after-born  child,  since  he  conld 
thus  take  the  benefit  of  the  provision  in  the  will  on  his  be- 
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half  and  share  also  in  the  rest  of  the  estate.  Neither  is  this 
a  case  of  election,  since,  if  provided  for  at  all,  heis  excluded 
from  the  rest  of  the  testator's  estate.  It  savors  of  refine- 
tDeut  to  say  that,  as  legitimate,  he  sets  aside  the  will  pro  tanto, 
and,  as  illegitimate,  he  accepts  what  is  given  to  him  in  it, 
thus  presenting  himself  in  a  double  aspect  towards  the 
estate. 

Again,  the  argument  is  pressed  that  the  "  provision  "  was 
intended  to  be  substantial  and  bear  some  proportion  to  the 
value  of  the  estate,  and  not  as  in  this  case,  the  testator's 
estate  being  large  and  valuable,  illusory  merely. 

We  cannot  undertake,  when  any  provision  is  made,  to 
say  that  it  is  inadequate,  since  of  this  the  testator  must  be 
the  judge,  and  the  statute  comes  in  only  when  no  provision 
at  all  has  been  made. 

This  construction  is  put  upon  the  statute  in  Meares  v. 
Meares,  4  Ired.,  192,  cited  by  counsel,  in  which  Ruffin,  C. 
J., says:  "The  statute  only  provides  for  a  case  where  the 
l)arent  dies  without  having  made  provision  for  the  child  ; 
which  means,  without  having  made  any  provision.  For  the 
act  dofS  not  mean  to  judge  between  the  parent  and  child  as 
to  the  adequacy  of  the  provision  he  may  choose  to  make; 
but  only  to  supply  his  accidental  omission  to  make  any, 
and,  in  doing  that,  the  rules  of  the  statute  of  distributions 
and  descents  are  adopted,  because  there  is  no  other. 

It  may  be  further  observed  that  the  testator,  having  made 
his  will,  chose  to  let  it  remain  as  it  was  previous  to  the 
adoption  of  his  natural  as  hps  lawful  son^while,  if  disposed, 
he  would  at  any  time  have  made  alterations  and  more  lib- 
eral provisions  for  the  beneficiary,  but  he  has  seen  fit  to  let 
it  speak  his  intentions  concerning  the  disposal  of  his  large 
estate  down  to  his  death,  and  so  it  must  stand  and  be  ad- 
ministered in  the  form  in  which  it  came  from  his  hands. 

We  have  avoided  the  expression  of  an  opinion  as  to  the 
effect  of  legitimation,  whether  as  operating  on  the  parental 
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relation  thereafter,  or  as  producing  the  same  effect  upon  the 
infant\s  status  as  if  he  had  been  born  in  wedlock,  the  statute 
operating  retrospectively  also;  because  the  decision  of  the 
point  is  not  necessary  in  passing  upon  the  matter  presented 
in  the  appeal. 

The  counsel  have  been  able  to  furnish  us  with  no  adjudi- 
cation, nor  have  we  been  able  to  find  one  bearing  upon  the 
point  discussed,  and  we  have  without  such  aid  placed  what 
seems  to  us  a  fair  and  reaspnable  construction  upon  the 
statute. 

There  is  no  error,  and  as  the  details  of  the  account  which 
it  may  become  necessary  to  state  in  the  distribution  of  the 
estate  in  the '  executor's  hands  can  be  more  conveniently 
managed  in  the  court  below,  the  cause  will  be  remanded, 
and  it  is  so  ordered. 

No  error.  Affirmed  and  remanded. 


M.  K.  GRANTHAM  and  others  v.  J.  B.  KENN'EDY  and  wife  and 

others. 

9 

Equity,    relief   by  —  Judgment — Estoppel —  Married      Women — 

Infants. 

1.  A  court  of  equitable  jurisdiction,  in  proceedings  to  review  judg- 
ments at  law  or  final  decrees  in  e*qnity,  does  not  proceed  upon  the 
groand  that  they  are  erroneous,  either  in  fact  or  in  law,  but  sim- 
ply where  they  are  unconscientious  and  their  enforcement  would 
be  a  fraud. 

2.  A  judgment  obtained  by  fraud  is  ixot,  strictly  speaking,  the  judg- 
ment of  the  court. 

3.  R^aisonable  diligence  and  good  faith  ar^  required  in  applications 
for  relief  in  such  proceedings,  and  it  will  not  be  granted  if  ma- 
terial matters  were  omitted  from  the  former  case,  which  were 
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known  or  might  by  reasonable  diligence  have  been  known  at  the 
time  of  the  trial. 

4.  Married  women  and  infants  are  estopped  by  judgments,  in  ac- 
tions to  which  they  are  proper  parties,  in  the  same  manner  as  per- 
sons sui  Juris. 

5.  Where  a  record  is  informal  and  embodied  in  the  minutes  of  the 
court,  but  from  the  minutes  a  formal  record  can  be  (irawn,  it 
is  sufficient  for  the  purposes  of  estoppel. 

€.  Where,  in  1865,  land  was  divided  under  regular  proceedings  for 
that  purpose,  to  which  the  plaintiffs  and  defendant  in  this  action 
were  parties,  and  each  was  put  into  possession  of  the  share  al- 
lotted to  him,  and  it  was  afterwards  attempted  to  set  aside  such 
proceedings  on  the  ground  that  the  present  defendant  was  not  a 
tenant  in  common  when  the  proceedings  were  had ;  It  ntis  held, 
that  as  no  fraud  was  alleged  in  the  partition  proceedings,  and  as 
the  facts  now  alleged  should  have  be^n  then  known,  the  plaintiffs 
are  estopped,  and  equity  will  not  aid  them,  although  some  of  the 
present  plaintiffs,  at  the  time  of  such  partition,  were  infants, 
and  some  were  femes  covert. 

<mxxJflN  V.  Smith,  1  Dev.  &  Bat.  Eq.,  451;  Dudley  \,  Cole,  lb,,  429; 
Bissellx.  Boziruin,  2  Dev.  Eq.,  154;  Radcliff  \,  Alpress,  3  Ired. 
Eq.,  556;  Pemberton  v.  Kirk,  4  Ired.  Eq.,  178;  Dearer  v.  Erwin, 
7  Ired.  Eq.,  250;  Stewart  v.  Mizell,  8  Ired.  Eq.,  242;  Kincade  v. 
('onley,  64  N.  C,  387;  Ivey  v.  McKinnon,  84  N.  C,  651;  Mills  v. 
Witherington,  2  Dev.  &  Bat.,  433;  Gay  v.  Stancell,  76  N.  C,  369; 
Deloof'h  V.  Worke,  3  Hawks,  36;  Green  v.  Branton,  1  Dev.  Eq., 
500;  Vick  v.  Pope,  81  J*.  C,  22;  Capehart  v.  Mhoon,  5  Jones  Eq., 
197,  cited  and  approved.) 

Civil  Action,  tried  at  Fall  Term,  1883,  of  Johnston  Su- 
perior Court,  before  McKoy,  J. 

The  action  was  brought  to  set  aside  a  decree  of  the  late 
court  of  pleas  and  quarter  sessions,  upon  the  ground  of 
mistake  alleged  to  have  occurred  in  a  proceeding  for  the 
division  of  certain  land  between  the  parties  as  tenants  in 
common. 

The  case  agreed  states  that  one  Young  Bridgers  died  intes- 
tate in  1844,  seized  of  the  land  described  in  the  pleadings,  and 
leaving  as  his  heirs-at-law  the  following  named  children : 
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Caroline,  who  married  the  plaintiff  Grantham  while  she 
was  under  twentj^-one  years  of  age;  Laura,  who  married 
the  plaintiff  Bellenger  while  under  said  age,  and  died  since 
this  suit  was  brought,  and  whose  heirs  at-law  have  been 
made  parties  plaintiff;  Newitt  Bridgers  and  George  Bridgers, 
both  of  whom  died  intestate  in  1864  without  issue,  and 
leaving  their  sisters,  Caroline  and  Laura  their  heirs-at-law, 
wlio  were  of  the  whole  blood,  and  Helen  Kennedy  (tlien 
Irb}')  of  the  half  blood  on  the  maternal  side. 

After  Young  Bridgers*  death,  liis  widow  took  dower  in  the 
land  and  sold  her  intere.^t  in  the  same  to  one  Lindsay,  who 
sold  to  the  plaintiff  Grantham.  About  eightyfour  acres  of 
the  land  in  controversy  were  included  in  said  dower,  and 
about  forty  acres  thereof  were  not  covered  by  the  dower. 

The  lands  of  the  deceased  were  divided  by  petition  in  the 
late  county  court  among  his  children,  to-wit,  the  plaintiffs 
Caroline  and  Laura,  and  the  said  Newitt  and  George,  by 
setting  apart  the  shares  of  said  Caroline  and  Laura. 

At  August  term,  1865,  of  the  court  of  pleas  and  quarter 
sessions,  a  petition  ex  parte  was  filed  in  the  names  of  tlie 
plaintiffs  Grantham  and  wife,  and  Bellenger  and  wife,  and 
Helen  Irby  (now  Kennedy  and  a  defendant  in  this  suit)  by 
her  guardian  ad  litem,  P.  T.  Massey,  for  partition  of  the 
lands  of  said  Newitt  and  George  BriSgers.  The  said  Caro- 
line was  over,  and  Laura  was  under  the  age  of  twenty-one 
years  when  the  petition  was  filed  and  the  decrees  made  in 
the  case,  allotting  to  the  petitioners  their  several  shares  in 
said  lands;  and  the  portion  set  apart  to  said  Helen  in  the 
land  now  in  controversy,  it  being  alleged  that  Helen  was 
not  of  the  blood  of  the  said  Young  Bridgers. 

The  case. further  states  that  the  plaintiffs  were  not  advised 
of  the  mistake  and  error  in  the  division  of  the  land  until 
September,  1880,  and  did  not,  prior  to  that  time,  set  up  any 
claim  to  the  share  which  had  been  allotted  to  the  defendant 
Helen. 
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The  facts  relating  to  a  sale  of  the  land  under  a  mortgage 
and  the  rights  of  the  purchaser,  are  not  necessary  to  an  un- 
derstanding of  the  point  decided  in  the  opinion,  and  are 
therefore  omitted. 

The  court  below  gave  judgment  for  the  defendants,  and 
the  plaintiffs  appealed. 

Mr.  W.  T.  DoTich,  for  plaintiffs. 

Messrs,  E,  W.  Pou  and  F,  H.  Busbee^  for  defendants. 

Merrimon,  J.  After  parties  have  litigated  their  alleged 
rights,  and  these  have  been  settled  and  established  by  de- 
crees and  judgments  in  the  course  of  judicial  procedure, 
and  the  time  has  passed  by  within  which  such  decrees  and 
judgments  may  ordinarily  be  reviewed  and  corrected,  either 
in  the  court  making  them  or  in  the  appellate  court,  courts 
are  very  reluctant  to  disturb  them.  This  is  necessarily  so. 
Otherwise,  there  would  be  no  end  to  litigating  the  same 
matter.  It  might  be  renewed  as  often  as  the  caprice  or  ad- 
vantage, however  attained,  of  a  party  might  suggest.  Con- 
fidence in  judicial  proceedings  would  be  destroyed.  No  one 
could  be  sure  that  his  rights  were  settled  and  secure,  or  that 
a  purchase  at  a  judicial  sale  would  be  upheld,  and  there 
would  be  a  constant  tendency  to  tamper  with  and  corrupt 
the  administration  of  public  justice.  If  courts  may,  at  will, 
temporize  and  vacillate  in  deciding  cases  that  come  before 
them;  if  they  may  decide  them  one  way  this  year,  and  re- 
hear and  decide  them  another  way  the  next;  or  after  the 
lapse  of  years,  because  of  some  new  views  of  the  law  in- 
volved, or  another  state  of  facts  that  the  parties  might  have 
established  in  the  first  trial  and  did  not,  they  would  cer- 
tainly become  corrupt  and  contemptible,  and  an  intolerable 
public  evil.  A  jrreater  calamity  could  scarcely  happen  to 
society. 
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It  is  a  fundamental  principle  in  the  law,  that  there  shall 
be  an  end  to  every  litigation,  and  when  that  end  is  honestly 
and  fairly  reached,  it  should  never  afterwards  be  interfered 
with,  even  though  the  court  erred  as  to  the  law,  or  the  par- 
ties failed  to  produce  all  the  evidence  attainable  at  the  time 
of  the  trial.  The  law  gives  every  litigant  his  day  in  court, 
fair  and  impartial  opportunity  to  be  heard  both  as  to  the 
law  and  the  facts  of  his  case;  and  it  as  certainly  implies 
that  when  he  has  thus  been  heard  and  judgment  is  entered, 
this  shall  be  the  end  of  the  matter.  The  rights  of  the  par- 
ties to  the  litigation,  the  rights  of  all  persons  claiming  and 
taking  benefit  directly  or  indirectly  under  it,  the  integrity 
and  stability  of  judicial  proceedings,  the  good  order  of  so- 
ciety, and  the  general  purpose  and  spirit  of  government, 
alike  require  that  rights  once  honestly  and  fairly  settled  by 
a  judicial  proceeding  according  to  the  course  of  the  law., 
shall  never  afterwards  be  disturbed. 

•Hence  courts  of  equity  in  this  country  and  England  have 
refused  aid  in  all  cases  where  their  action  would  be  tanta- 
mount to  the  exercise  of  appellate  jurisdiction,  or  granting 
a  second  opportunity  to  present  a  case  upon  its  merits, 
whether  as  to  law  or  facts.  Such  a  court  will  never  set  aside 
or  enjoin  the  enforcement  of  a  judgment  on  the  ground 
of  error  or  mistake  in  the  judgment  of  a  court  of  law. 
Other  grounds  must  be  assigned  than  error  of  law.  All 
errors  of  decision  and  procedure  must  be  settled  in  the  tri- 
bunal in  which  they  originated,  or  by  some  appellate  tri- 
bunal. It  is  not  the  purpose  of  courts  of  equity,  or  courts 
having  equitable  jurisdiction,  to  correct  the  errors  or  re- 
verse the  judgments  of  courts  of  law,  or  to  enable  a  party 
to  get  two  trials,  each  under  different  forms  of  procedure- 
It  is  not  meant  by  tliis  tiiat  in  no  case  will  a  decree  or 
judgment  entered  according  to  the  forms  of  law  be  set  aside, 
declared  invalid,  annulled  or  enjoined.  On  the  contrary, 
a  court  of  equity  will  take  jurisdiction  in  many  cases  and 
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grant  such  relief.  It  will  protect  a  party  against  an  uncon- 
scientious advantage  secured  by  his  adversary  through 
liis  own  fraud,  or  fraudulent  surprise,  or  because  of  some 
unavoidable  accident  or  like  mistake  of  his  own.  If  it 
clearly  appears  in  an  action  brought  for  the  purpose  of  set- 
ting aside,  or  nullifying  a  decree,  or  enjoining  the  enforce- 
ment of  a  judgment,  that  it  }s  iniquitous  and  against  con- 
science to  enforce  it,  because  the  party  injured  failed  to 
make  proper  proof;^,  or  to  avail  himself  of  a  good  and  just 
defence  as  he  might  and  would  have  made  but  for  the  fraud 
of  the  adverse  party,  or  surprise  occasioned  by  him,  or  be- 
cause of  some  accident  or  mistake  on  his  part  unattended 
with  any  fault  or  negligence  on  his  part,  relief  will  be 
granted.  It  must  appear,  however,  that  the  party  complain- 
ing was  not  negligent,  but  exercised  reasonable  diligence 
in  prosecuting,  or  defending  the  action  (as  was  hie  duty)  in 
which  the  decree  or  judgment  complained  of  was  given. 
Hence  in  Woodfin  v.  Smith,  1  Dev.  &  Bat.  Eq.,  451,  it  was 
held,  that  a  court  of  equity  would  not  enjoin  the  collec- 
tion of  an  execution  because  the  defendant  iti  hr.v  had  paid 
it,  when  he  might  have  proved  that  fact  on  the  trial  in  tin- 
action  in  which  the  execution  was  issued,  and  was  not  bv 
fraud  or  surprise  prevented  from  doing  s(». 

Relief  will  not  be  granted  if  matters  material  were 
known,  or  might  hy  reasonable  diligence  have  been  known 
at  the  time  of  the  trial.  Equitable  relief  will  not  be 
granted  to  a  party  against  a  judgment,  because  of  a  good 
ground  of  defence,  of  which  he  was  ignorant  until  after 
the  judgment  was  given  against  uim,  unless  he  shows 
that  by  the  exercise  of  reasonable  diligence  he  could  not 
have  discovered  it  in  time  for  the  trial,  or  that  he  was  pre- 
vented from  the  exercise  of  such  diligence  by  fraud  or  sur- 
prise on  the  part  of  the  opposing  party,  or  by  accident  or 
mistake,  unmixed  with  negligence  on  his  part.  Fraud,  or 
frauduleat  surprise,  vitiates  the  judgment,  as  it  does  every- 
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thing  into  which  it  enters.  In  Dudley  v.  Cole,  1  Dev.  &  Bat. 
Eq.,  429,  Chief  Justice  Ruffin  said  :  "  We  assume  that  the 
judgment  is  right,  so  far  as  respects  the  action  of  the  I^al 
tribunals  themselves ;  and  if  that  were  not  so,  this  court 
will  not  undertake  to  revise  them  for  the  purpose  of  cor- 
recting either  mistake  of  fact  or  error  in  law.  But  when 
the  party  practices  a  deception  upon  the  court  of  law,  and 
thereby  precludes  the  opposite  party  from  all  defence; 
when,  by  means  thereof,  he  gets  a  judgment  for  a  sum  of 
money,  of  which  no  part  is  due;  and  then  further  by  con- 
cealment and  falsehood  defeats  every  fair  effort  made  by  the 
ordinary  legal  means  for  re-examining  his  judgment,a  court 
of  equity  will  restrain  such  party  from  the  unconscientious 
use  of  legal  advantage  thus  fraudulently  obtained,  and  thus 
fraudulently  kept  up."  In  truth,  a  judgment  infected  with 
fraud  is  in  no  just  sense  the  judgment  of  the  law,  and  when 
such  fraud  is  made  to  appear,  a  court  of  equity  upon  ap- 
plication will  not  allow  it  to  be  enforced.  The  law  abhors 
fraud,  and  defeats  and  thwarts  its  purposes  through  equita- 
ble jurisdiction. 

It  must  be  added,  that  reasonable  diligence  and  good  faith 
in  applying  for  equitable  relief  are  essential  in  all  case?. 
In  writing  on  this  subject  Mr.  Spekce  says  :  "  Negligence  or 
delay  in  this, as  in  every  other  instance  in  which  the  court 
of  chancery  is  called  upon  to  interfere,  may  extinquish  or 
defeat  the  best  founded  claim.  Nothing  can  call  forth 
this  court  into  activity  but  conscience, good  faith  and  reason- 
able diligence,  but  where  these  are  wanting,  the  court  is 
passive  and  does  nothing."     2  Spence*s  Eq.,  Jur.  60. 

In  support  of  what  we  have  here  said,  we  cite  Bissell  v. 
Bozman,  2  Dev.  Eq.,  154 ;  Baddiff  v.  AlpresSj  3  Ired.  Eq.,  556 : 
Pemberton  v.  Kirk,  4  Ired.,  Eq.,  178 ;  Deaver  v.  Enoin,,  7  Ired. 
Eq.,  250 ;  Stewart  v.  Mizell,  8  Ired.  Eq  ,  242 ;  Kincade  v.  Conley, 
64  N.  C,  387 ;  Iveyv.  McKinnon,  84  N.  C,  651 ;  Freeman  on 
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Jadg ,  §  485,  et  eeq.,  and  cases  there  cited  ;  Adams  Eq.,  794 ; 
Story  Eq.,  PI.  §  426 ;  Story  Eq.,  Jur.,  §§  529, 1521,  et  aeq. 

Now,  applyiog  these  principles  of  law  to  the  case  before 
us,  it  is  very  clear,  that  the  action  cannot  be  sustained. 

At  August  term,  1865,  of  the  court  of  pleas  or  quarter 
sessions  of  Johnston  county,  the  plaintiffs  and  the  defend- 
ant Helen  Kennedy,  then  Helen  Irby,  and  an  infant  suing 
by  her  next  friend,  P.  T.  Massey,  filed  their  ex  parte  petition 
in  that  court,  alleging  that  they  were  tenants  in  common  of 
the  land  specified  in  the  petition,  and  praying  the  court  to 
order  and  ditect  partition  thereof  among  them;  an  order 
appointing  commissioners  for  that  purpose  was  duly  en- 
tered, the  commissioners  partitioned  the  land,  allotting  one 
part  to  the  def^>rvrRnt  Helen,  and  made  a  report  of  their 
action  to  the  cifurt,  and  this  report  was  duly  confirmed,  and 
all  propter  ordeV;^  and  decrees  were  made  in  that  respect. 

The  decree  in  the  partition  proceedings  mentioned,  is 
conclusive  upon  all  parties  to  it,  and  it  estops  the  plaintiffs 
in  this  action  to  deny  the  title  of  the  defendant  Helen 
Kennedy  to  that  part  of  the  land  allotted  to  her,  if  the  said 
proceedings  are  valid.  Mills  v.  Witherington,  2  Dev.  &  Bat., 
433;  Stewart  v.  Mizelly  supra;  Gay  v.  Siancelly  76  N.  C,  369. 

The  objection  that  the  record  of  the  court  in  the  proceed- 
ings mentioned  areindefinite,  loose,  informal  and  imperfect, 
cannot  be  sustained.  Upon  examination,  we  find  the  record 
is  informal  and  embodied  in  the  minutes  of  the  court,  but  it 
contains  all  that  is  essential^  and  from  it,  if  need  be,  the 
formal  record  could  bo  easilv  drawn  out.  It  is  fuller  in 
setting  forth  what  the  court  did  than  is  common  in  like 
cases.  It  is  seldom,  that  the  records  are  drawn  out  in  for- 
mal order;  they  are  kept  in  the  minutes  of  proceedings  of 
the  court,  and  when  these  contain  what  is  essential  they 
are  upheld  as  the  record.    Dehach  v.  Worke^  3  Hawks,  36. 

It  was  insisted  in  the  argument,  that  the  femes  plaintiff, 
were  both  married,  and  each  was  an  infant  at  the  time  of 
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her  marriage,  and  one  of  them  was  an  infant  as  well  as 
married,  at  the  time  of  the  proceedings  for  partition  of  the 
lands  mentioned.  It  is  settled,  that  ne\  ertbeless,  each  of 
them  is  concluded  by  the  decree  and  estopped  by  it  to  deny 
the  defendant  Helen's  right  to  the  land  allotted  to  her.  Mar- 
ried women  whose  husbands  are  parties  w^ith  them  are  as 
much  bound  by  decrees  and  judgments  to  which  they  are 
parties,  as  persons  sui  juris,  unless  the  judgment  was  al- 
lowed by  the  fraud  of  the  liusband  and  combination  with 
another.  The  husband  is  presumed  to  care  for  and  protect 
the  interests  of  the  wife,  whether  she  be  of  fuil  age  or  not. 
She  would  not  be  bound  by  the  fraudulent  action  or  conniv- 
ance of  the  husband.  There  is,  however,  no  suggestion  of 
any  such  fraud  in  this  case.  Green  v.  Branion^  1  Dev.  Eq., 
500;   Vick  y.Pope,  81  N.  C.  22. 

It  is  stated  in  the  case  agreed,  that  the  defendant  Helen 
was  not  of  the  blood  of  Young  Bridgers,  the  ancestor,  from 
whom  the  land  descended  through  two  of  his  sons  to  (he 
femes  plaintiff,  their  sisters  of  the  whole  blood,  but  was  the 
only  daughter  of  the  widow  of  the  said  Young  Bridgers,  and 
mother  of  the  femes  plaintiff,  by  a  second  marriage  with 
one  Irby.  It  is  further  stated,  that  the  plaintiffs  were  not 
advised  of  the  mistake  and  errors  in  alleging  in  the  petition 
for  partition  that  the  defendant  Helen  was  a  tenant  in  com- 
mon with  the  femes  plaintiff  of  the  land,  until  September, 
18S0,  and  did  not  until  that  time  lay  any  claim  to  the  share 
of  the  land  allotted  to  her. 

It  is  not  denied,  however,  that  the  femes  plaintiff  knew  of 
the  exact  relationship  existing  between  themselves  and  the 
defendant  Helen,  or  that  their  husbands  knew  of  it  before, 
at  the  time  and  ever  since  the  petition  for  partition  was 
filed  in  the  court.  There  was  no  mistake  of  fact  on  the 
part  of  any  one  of  the  parties  to  the  proceeding,  nor  was 
there  any  fraud  or  bad  faith  on  the  part  of  the  defendant 
Helen,  nor  did  she  occasion  any  surprise  or  mistake  in  any 
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respect.  She  was  then  an  infant,  and  took  only  what  the 
plaintiffs  admitted  of  record  she  was  entitled  to  have,  and 
what  the  court  decreed  to  her  at  their  suggestion,  and  with 
their  consent. 

So  that,  the  plaintiffs  simply  misapprehended  the  legal 
rights  of  the  femes  plaintiff  as  the  heirs  at  law  of  their  de- 
ceased brothers.  They  allege,  that  they  thought  their  half 
sister  shared  with  them  as  such  heirs  at  law. 

It  may  be  said,  that  ignorance  of  the  law  does  not 
afford  ground  for  relief,  as  sought  in  this  action.  Igno- 
rantia  legis  nemineni  excusaL  But  if  it  be  granted  that  it 
could  in  this  or  any  like  case,  the  plaintiffs  do  not  pretend 
that  they  were  misled  in  any  respect;  there  was  no  fraud 
on  the  part  of  the  defendant  Helen  ;  there  was  no  mistake 
of  fact,  nor  was  there  surprise.  It  is  not  alleged  that  the 
plaintiffs  were  ignorant  of  the  state  of  the  law,  at  the  time 
of  the  partition  or  that  they  consulted  counsel  and  were  by 
him  misled.  The  statute  regulating  descents  in  such  cases 
was  plain.  And  besides,  this  court  had  repeatedly  con- 
strued it  at  the  time  the  petition  for  partition  was  filed. 
The  plaintiffs  have  neglected  for  fifteen  years  to  take  legal 
advice,  and  how  at  last  they  came  to  learn  that  they  had 
misapprehended  the  law,  does  not  appear.  The  rights  of 
third  parties  in  the  meantime  have  supervened.  The  plain- 
tiffs were  neither  circumspect,  vigilant  nor  diligent,  and  in 
no  aspect  of  the  case,  is  any  ground  for  interference  with  the 
decree  confirming  the  report  of  partition  presented.  Cape- 
hart  v.  Mhoon,  5  Jones'  Eq.,  178;  Story's  Eq.,  Jur.,  §  111, 
etseq. 

What  we  have  said  disposes  of  the  action,  and  we  need 
not  consider  other  exceptions  incidental  to  the  main  one 
upon  which  we  have  passed.    Judgment  affirmed. 

No  error.  Affirmed. 
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P.  B.  BARBEE,  Adm'r,  v.  CALVIN  J.  QREEN. 

Appeal,  motion  to  dismiss— Rules  of  Supreme  Court, 

observance  of. 

A  motion  to  dismiss  an  appeal,  upon  the  ground  that  the  appellant 
did  not  cause  the  same  to  be  docketed  in  accordance  with  Rule 
2,  will  not  be  granted,  where  it  appears  that  the  appellee  has  also 
failed  to  comply  with  its  requirements.  One  who  seeks  benefit 
under  the  Rule  must  himself  observe  it. 

Motion  to  dismiss  an  appeal  heard  at  October  Tertn,  18S4, 
of  The  Supreme  Court. 

Messrs.  Lewis  &  Son,  for  plaintiff  appellee. 
Messrs.  Battle  &  Mordecai,  for  defendant  appellant. 

Merrimon,  J.  The  appeal  was  taken  in  this  action  at 
the  last  term  of  the  superior  court  of  Wake  county,  which 
was  held  in  the  month  of  August  last.  The  transcript 
of  the  record  was  not  filed  and  the  appeal  docketed  in 
this  court,  until  the  18th  of  October,  more  than  eight  days 
after  the  present  term  began,  and  after  the  court  had  begun 
the  call  of  the  cases  from  the  judicial  district  to  which  the 
case  belongs. 

The  appellee  moved  to  dismiss  the  appeal,  because  the 
appellant  failed  to  docket  the  same  within  the  time  above 
indicated  in  accordance  with  paragraph  six  of  Rule  2. 

It  is  clear,  that  the  motion  cannot  be  sustained,  because, 
although  the  appellant  did  not  comply  with  the  rule  in 
respect  to  docketing  appeals,  as  regularly  as  he  ought  to 
have  done,  the  appellee  did  not  proceed  as  the  rule  allowed 
him  to  do  in  such  a  case. 

If  the  appellant  failed  to  bring  up  a  transcript  of  the 
record  and  docket  the  appeal  before  the  call  of  the  causes 
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from  the  district  to  which  it  belonged  was  concluded^  during 
the  week  set  apart  to  that  district  at  the  term  of  this  court 
to  which  the  appeal  was  taken,  then  the  appellee,  on  exhib- 
iting a  certified  transcript  of  the  record,  or  the  certificate  of 
the  clerk,  as  required  by  paragraph  seven  Rule  2,  and  filing 
the  same,  may  move  to  have  the  appeal  docketed  and  dis- 
missed at  the  appellant's  costs.  Rule  2,  par.  7,  (89  N.  C, 
598). 

This  the  appellee  did  not  do.  He  did  not  exhibit  a  trans- 
cript of  the  record,  or  the  certificate  of  liie  cleric  as  required. 
He  waited  until  the  appellant  docketed  his  appeal  and  then 
moved  to  dismiss  it.  This  he  could  not  do,  because  the  rule 
does  not  provide  for,  or  authorize  such  motion,  and  it  is 
only  by  virtue  of  the  rule  that  a  motion  to  dismiss  could 
be  sustained  for  the  causes  mentioned.  The  appellant  did 
not  comply  with  the  rule,  nor  did  the  appellee  in  his  mo- 
tion to  dismiss.  Whoever  would  avail  himself  of  the  bene- 
fits of  the  rule  must  observe  its  requirements,  and  place 
himself  within  its  purpose  and  scope. 

Motion  denied. 


*W.  T.  JOHNSON  and  others  v.  JOSEPH  P.  PRAIRIE. 

Trusts  end  Trustees — Equitable   Title   in   Ejectment — Agency^ 

evidence  in. 

1.  Where  a  deed  is  made  to  a  trustee  conveying  land  in  trust  for  a 
married  woman,  the  legal  and  equitable  title  will  at  ber  death  de- 
scend to  her  heirs,  since  the  trustee  is  no  longer  necessary,  and 


*Mr.  Justice  Mbrrimon  having  been  of  counsel  did  not  sit  on  the 
hearing  of  this  case. 
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they  have  the  right  to  recover  the  land  "where  they  are  out  of 
possession  at  her  death,  if  their  estate  has  not  been  divested  by 
some  superior  title. 

2.  The  assignee  of  a  trustee  having  the  legal  title,  not  required  for 
the  purposes  of  the  trust,  cannot  recover  the  possessioh  from  the 
owner  of  the  equitable  title. 

3.  Where  a  purchaser,  in  the  necessary  deduction  of  his  title,  must 
use  a  deed  ^hich  leads  to  a  fact,  showing  an  equitable  title  in  an- 
other, he  will  be  affected  with  notice  of  that  fact. 

4.  The  only  effect  the  transfer  by  a  trustee  of  the  legal  estate  has  on 
the  cestui  que  trutit  is,  that  it  puts  the  grantee  in  an  adversary  po- 
sition, and  the  cestui  que  trust  must  enforce  his  right  before  the 
statute  bars. 

5.  Declarations  of  a  principal,  made  after  the  completion  of  an  act 
performed  by  an  agent,  are  not  competent  to  show  that  the  agent . 
had  authority  to  perform  such  act. 

(5.  Although  such  evidence  was  directed  to  the  judge,  in  order  that 
he  might  find  the  preliminary  fact  that  there  was  prima  facie  evi- 
dence of  an  agency,  yet,  if  improperly  received,  a  new  trial  will 
be  awarded. 

{Jasper  V.  Maxwell^  1  Dev.  Eq.,  357;  luniagew.  Green,  2  Jones  Eq., 
63;  Matthews  v.  McPherson,  65  N.  C,  189;  Stith  v.  LoitkahiU,  76 
N.  C,  465;  Thompson  v.  Blair ^  3  Mur.,  683;  McRee  v.  Alexaufler, 
1  Dev.,  321;  Caldwell  v.  Blw-J^,  5  Ired.,  463;  I^ggett  v.  Coffleld,  5 
Jones  Eq.,  383;  Willia?)is  v.  Williams,  6  Ired.,  281;  Monroe  v. 
Stutts,  9  Ired.,  49;  GraMy  v.  Ferehee,  68  N.  C,  356;  Francis  \. 
Edwards,  77 N.  C,  271,  cited  and  approved.) 

Ejectmp:nt,  tried  at  Fall  Terra,  J884,  of  Waice  Superior 
court,  before  Gudger,  J. 

Verdict  and  judgment  for  defendant,  and  the  plaintiffs 
appealed. 

Messrs.  T.  C.  Fuller,  E.  C.  Smith  and  Leivis  &  Son^  for 
plaintiffs. 

Messsi's.  D.  G.  Fowle  and  G.  H,  Snow,  for  defendant. 

Smith,  C.  J.  The  land  claimed  by  the  contesting  parties 
to  this  action  was  devised  in  1824  by  Moses  Mordecai  to 
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Henry  Mordecai,  under  whom  both  derive  title.  The  de- 
visee, Henry  Mordecai,  executed  a  deed  in  December,  1S54, 
conveying  the  land  to  Henry  Miller  in  tiust  for  the  sole 
and  separate  use  of  Sarah  Johnson,  free  from  the  control  or 
liability  for  the  debts  of  Wiley  Johnson,  her  husband,  and 
subject  to  her  disposal  by  writing  under  seal,  and  attested 
by  two  witnesses  directing  to  whom  the  trustee  shall  make 
title. 

The  plaintiffs,  some  of  whom  were  under  age  at  the  time 
of  bringing  the  action  on  Marclv  loth,  1878,  are  the  heirs- 
at-law  of  the  said  Wiley  Johnson  and  his  wife,  of  whom 
the  latter  died  in  June,  18G3,  and  the  former  in  August  of 
the  next  year.  This  is  the  claim  of  title  setup  by  the  plain- 
tiffs. 

The  answer  of  the  defendant  controverts  the  allegations 
of  title  in  the  plaintiffs,  without  averring  any  in  himself, 
but  upon  the  trial  of  the  issue  of  ownership  in  the  plain- 
tiffs, upon  which  an  adverse  verdict  was  rendered,  he 
claimed  title  to  the  premises  derived  from  the  same  original 
source  and  through  two  distinct  and  separate  channels. 

In  support  of  his  claim,  he  read  in  evidence  a  deed  from 
Henry  Miller,  the  trustee,  made  on  July  29th,  1859,  to  one 
Heury  Jordan,  conveying  the  hind  without  the  direction  or 
assent  of  the  said  Sarah  Johnson,  and  a  deed  from  Henry 
Jordan  to  the  defendant  for  the  same,  dated  on  December 
19th,  1872. 

He  also  produced  in  evidence  a  deed  for  the  premises, 
executed  December  14th,  1^72,  by  John  Bunting  to  the  de- 
fendant, the  bearing  of  which  upon  the  issue  is  not  stated 
and  does  not  appear. 

To  show  a  paramount  equilaUle  title  transmitted  from 
Henry  Mordecai  through  another  channel,  to  himself,  the 
defendant  oflFered  evidence  to  show  a  contract  in  writi;ig(of 
which  the  original  being  lost  parol  proof  was  received)  en- 
tered into  between  the  said  Henry  Mordecai,  through  the 

11 
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agency  of  George  Mordecai  representing  him,  and  John 
Taylor,  on  or  about  November  11th,  1854,  at  which  time 
the  latter  was  put  into  possession  by  Wiley  Johnson,  and 
this  possession  was  continued  to  1872  or  1873.  He  then 
put  in  evidence  a  deed  of  mortgage  for  the  land  made  May 
22nd,  1858,  from  Taylor  to  Henry  Jordan,  and  a  subsequent 
assignment  to  him  of  the  equity  of  redemption. 

Another  deed  was  exhibited  from  Miller,  trustee,  and 
Sarah  Johnson,  the  cestui  que  trust  to  George  Taylor,  dated 
May  11th,  1857,  conveying  the  portion  of  the  land  described 
in  the  deed  from  Henry  Mordecai  to  the  former,  but  em- 
bracing no  part  of  that  in  controversy,  in  which  one  of  the 
boundaries  is  described  as  running  **to  John  Taylor's  cor- 
ner, thence  along  John  Taylor's  line  to  the  Tarboro  road." 
This  is  offered  as  a  recognition  of  the  superior  right  of  Tay- 
lor under  his  contract  with  the  said  Henry  Mordecai. 

It  is  plain  that  the  full  equitable  estate,  of  which  the 
trustee  held  a  mere  legal  title  for  its  protection,  no  longer 
necessar}'  after  the  death  c»f  the  said  Sarah  Johnson,  des- 
scended  to  the  plaintiffs,  and,  as  possession  is  not  needed  in 
executing  the  trust,  they  have  a  right  to  recover  the  pos- 
session unless  their  estate  has  been  in  some  way  divested,  or 
a  superior  equitable  title  was  acquired  by  Taylor  under  his 
alleged  contract  of  purchase.  Jasper  v.  MaxxveU,  1  Dev.  Eq., 
357 ;  Timxage  v.  Green,  2  Jones  Eq.,  63;  Matthews  v.  McPher- 
sow,  G5  N.  C,  189. 

The  assignee  of  a  trustee  having  the  legal  title  not  re- 
quired for  the  purposes  of  the  trust  cannot  recover  possession 
from  the  owner  of  the  equitable  estate.  Sixth  v.  Lookabili 
76  N.  C,  465. 

The  deed  from  Miller,  made  in  disregard  of  the  declared 
trusts,  could  have  no  other  effect  than  to  transfer  the  legal 
estate  with  those  adhering  trusts,  wMch  could  be  enforced 
against  the  grantee,  Henry  Jordan.  \Nor  does  the  latter 
take  the  legal  estate  disencumbered  of\the  trusts  as  a  pur- 
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chaser  for  value  without  notice,  for  he  has  noticeof  the 
provisions  of  the  deed  conveying  the  land  to  bis  grantor 
the  trustee. 

The  rule  is  thus  laid  down  b}^  Chief  Justice  Taylor  in 
Thompson  v.  Blair,  3  Murph.,  583: 

''It  is  a  well  settled  rule  in  this  court,  that  where  a  pur- 
chaser, in  the  necessary  deduction  of  his  title,  must  use  a 
deed  which  leads  to  a  fact  showing  an  equitable  title  in 
another,  he  will  be  affected  with  notice  of  that  fact." 

The  only  prejudicial  result  produced  by  the  transfer  of 
the  legal  estate  may  be  to  put  the  grantee  in  adversary  re- 
lations towards  the  cestuis  que  trust,  and  force  them  to  pursue 
and  charge  it  within  a  limited  time.  But  as  the  statute  of 
limitations,  in  analogy  to  which  a  court  of  equity  proceeds 
in  administering  relief,  was  suspended  until  the  1st  day  of 
January,  1870,  and  longer  by  reason  of  the  supervening 
disability  of  infancy  as  to  some  of  the  plaintiffs,  these  latter 
do  not  encounter  this  obstruction.  The  running  of  the  stat- 
ute against  a  part  of  the  plaintiffs  who,  as  adults,  have 
slumbered  upon  their  rights,  will  not  prevent  the  enforce- 
ment of  the  rights  of  such  of  the  co-tenants  as  were  under 
disability  up  to  the  period  after  which  a  limited  time  was 
allowed  in  which  to  bring  their  suit.  McRee  v.  Alexander, 
1  Dev.,  321;  Caldwell  v.  Black,  5  Ired.,  463. 

No  legal  estate  has  therefore  been'  acquired  that  can  be 
set  up  in  bar  of  the  claim  of  the  infant  plaintiffs  to  recover 
possession  as  against  a  subsequent  trustee.  Leggelt  v.  Cof- 
fidd,  5  Jones  Eq.,  382. 

The  defendant  also  deduces  an  equitable  title  to  the  land 
under  the  contract  alleged  to  have  been  made  with  Taylor 
by  Henry  Mordecai,  before  the  execution  of  his  deed  to 
Miller,  supported  by  a  continuous  and  uninterrupted  pos- 
session in  Taylor,  thence  until  1872,  and  thereafter  in  the 
defendant  under  Jordan's  deed  to  him.  If  the  existence  of 
this  contract  be  shown,  and  authority  in  George  Mordecai 
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to  make  it  and  bind  the  said  Henry  Mordeeai,  this  title  is 
paramount  and  naust  prevail  against  the  plaintiffs  and  de- 
feat  their  action. 

It  thus  becomes  necessary  to  inquire  into  the  competency 
of  evidence  offered  and  admitted  after  objection  from  the 
plaintiffs,  to  show  the  authority  conferred  upon  the  alleged 
agent,  George  Mordeeai,  to  make  the  contract  of  sale. 

To  show  such  agency  the  defendant  was  allowed  to.  prove 
the  declarations  of  Henry  Mordeeai,  made  to  the  witness  in 
1872,  "  to  the  effect  that  George  Mordeeai  acted  as  his  agent 
in  the  sale  of  the  same  lands,"  of  which  that  in  disnute 
forms  a  part. 

This  declaration,  made  in  1872,  is  received  as  evidence  of 
an  agency  exercised  in  1854,  eighteen  years  previous  to  en- 
tering into  a  contract  binding  upon  the  principal :  in  other 
words,  to  prove  a  pre-existing  authority,  not  to  confer  it. 
The  evidence  is  narrative  of  a  past  transaction  or  fact,  and 
is  offered  to  establish  it,  and  can  no  more  be  competent  for 
such  purpose  than  if  proceeding  from  any  one  else.  Henry 
Mordeeai  must  by  words  or  acts  constitute  an  agency,  and 
then  they  have  a  substantive  operation  in  creating  it,  but 
the  declaration  of  what  had  been  done  in  the  past  cannot 
be  accepted  as  evidence  of  it.     It  is  but  hearsay. 

It  is  true  the  court  must  first  have  sufficient  evidence  of 
an  agency  to  permit  the  acts  of  an  agent  to  go  to  the  jur\' 
as  acts  of  the  principal,  and  then  both  the  agency  and  what 
was  said  or  done  in  its  exercise  must  go  to  the  jury  to  be 
passed  on  by  them.  The  cases  to  this  effect  are  numerous, 
and  we  cite  only  a  few.  Williams  v.  WiUianis,  6  Ired.,  281 ; 
Monroe  V.  SiuliSfd  Ired.,  49;  Grandy  v.  Ferebee,  G8  N.  C, 
356;  Francis  v,  Edwards,  77  N.  C,  271. 

But  while  the  court  must  first  find  that  theie  is  prima 
facie  evidence  of  the  agency,  the  same  evidence  goes  to  the 
jury,  and  being  material,  its  admission  involves  error. 

Tliere  was  other  evidence  bearing,  upon  the  same  pointy 
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but,  as  it  stood  confronting  the  fact  that  a  little  more  than 
a  year  after  the  date  of  contract,  Henry  Mordecai,  assuming 
to  be  still  owner,  conveyed  the  same  land  to  Miller  in  ap- 
parent obliviousness  of  the  prior  agreement  made  in  his 
name,  we  cannot  undertake  to  measure  the  influence  which 
these  declarations  may  have  had  on  conducting  the  jury  to 
the  conclusion  announced  in  their  verdict.  It  is  suflioient 
to  say,  the  declarations  ought  not  to  have  been  received, 
and  the  error  enters  into  and  vitiates  the  finding. 

We  cannot  accede  to  the  suggestion  of  counsel  that  the 
improper  testimony  was  only  for  the  court,  for  it  was,  if 
coDipelent,  proper  to  be  heard  by  both  the  court,  in  passing 
upon  the  admissibility  of  the  acts  and  declarations  of  the 
agent,  and  by  the  jury  in  passing  upon  the  weight  of  the 
testimony  as  to  both  facts.  If  not  competent  for  the  jury, 
it  would  not  be  competent  for  the  court  to  act  upon  it.  But 
it  went  before  the  jury  and  must  have  been  considered  by 
them  in  making  their  response  to  the  issue. 

For  this  error,  and  without  considering  the  other  errors 
assigned,  the  verdict  must  be  set  aside  and  a  venire  de  novo 
awarded,  and  it  is  so  adjudged.     Let  this  be  certified. 

Error.  Venire  de  novo. 


JAMES  A.  BARKER  v.  JOHN  POPE  and  othern. 
Evidence  upon  question  of  sanity — Hearsay, 

1.  The  declarations  and  opinions  of  persons  not  witnesses  are  incom- 
petent evidence  upon  the  question  of  one's  capacity  to  make  a 
deed ;  Hence  the  qnestion — have  you  ever  heard  any  one  say  that 
the  grantor  was  wanting  in  capacity? — was  properly  ruled  oat. 
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2.  Bat  the  opinion  of  a  witness  founded  on  actual  observation  and 
personal  knowledge  of  the  state  of  the  grantor  s  mind,  is  admis- 
sible. 

3.  Hearsay  evidence  and  its  incompetency  to  establish  a  fact,  dis- 
cussed by  Ashe,  J. 

(Clary  v.  Clary,  2Ired.,  78;  Rowland  v.  Rowland,  lb.,  61,  cited  and 
approved.) 

Ejectment  tried  at  July  Special  Term,  1884,  of  Ran- 
dolph Superior  Court,  before  Graves,  J. 

Tbe  plaintiff  claims  the  land  under  a  sale  made  by 
James  A.  Barker,  as  administrator  of  James  Barker,  de- 
ceased, of  lands  claimed  to  have  belonged  to  James  Barker, 
deceased,  at  his  death,  lo  raise  assets  to  pay  the  intestate's 
debts. 

It  was  agreed  that  James  Barker  died  January  2d,  186i^, 
and  said  sale  was  made  about  the  year  1878,  and  the  land 
in  controversy  purchased  at  said  sale  by  one  Foust,  who 
paid  the  purchase  money  and  took  a  deed  from  J.  A.  Bar- 
ker, administrator,  for  said  land,  and  thereafter  sold  and 
conveyed  the  same  to  the  plaintiff,  before  the  commencement 
of  this  action. 

The  defendants  claim  title  under  deeds  executed  and  de- 
livered by  said  James  Barker  deceased,  to  John  Pope,  on 
the  25th  day  of  June,  1857,  and  the  defendants  in  this  action 
are  the  heirs-at  law  of  said  John  Pope  and  others  deriving 
title  from  him,  the  said  John  Pope  having  died  since  the 
commencement  of  this  action.     The  issues  were  as  follows  : 

1.  Did  James  Barker,  at  the  date  of  his  alleged  deed  to 
John  Pope,  of  the  25th  of  June,  1857,  have  mental  capacity 
to  execute  said  deed  ? 

2.  Is  the  deed  by  which  plaintiff  claims  title  valid  and 
sufficient  to  place  title  in  plaintiff? 

During  the  progress  of  the  trial  there  was  much  conflict- 
ing evidence  given  in  regard  to  the  capacity  of  the  said 
James  Barker,  on  the  said  25th  day  of  June,  1857. 
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The  defendants  introduced  one  Neri  Cox,  who  testified 
''  that  he  had  known  the  said  James  Barker  for  twenty 
years  previous  to  bis  death  in  January,  1868;  had  lived  in 
his  immediate  neighborhood,  and  that  in  his  opinion,  he 
had  capacity  in  1857  to  make  a  deed." 

The  defendants  then  proposed  to  ask  witness  if  he  had 
ever  heard  anything  said  of  the  want  of  capacity  of  James 
Barker  during  his  life.  Objected  toby  plaintiff.  Objection 
sustained  and  defendants  excepted. 

On  the  reply  the  plaintiff  introduced  one  Parks,  who 
testified  *'  that  he  had  known  James  Barker  for  many  years 
before  his  death,  and  lived  in  his  immediate  neighborhood  ; 
that  he  had  known  him  to  make  small  business  transactions 
but  that  in  his  opinion  he  did  not  have  capacity  in  1857  to 
make  a  deed." 

On  cross-examination  defendants  proposed  to  ask  wit- 
ness if  he  had  ever  heard  the  capacity  of  James  Barker 
called  in  question  before  this  action  was  begun.  Objected 
to  by  plaintiff.  Objection  sustained  and  defendants  ex- 
cepted. 

Verdict  for  plaintiff;  judgment ;  appeal  by  defendants. 

Messrs.  J.  2\  Morehead  and  Scott  &  CaldweU,  for  plaintiff. 
3/r.  M.  S.  RobinSy  for  defendant. 

Ashe,  J.  Both  parties  claimed  under  James  Barker.  The 
defendants,  as  heirs-at-law  of  John  Pope,  claimed  under  a 
deed  made  by  Barker  to  Pope  in  the  year  1857.  The  plain- 
tiff insists  that  James  Barker,  at  the  time  of  executing  the 
deed  to  John  Pope,  did  not  have  capacity  to  make  a  deed. 

The  defendants,  in  the  course  of  the  trial,  introduced  one 
Cox  who  testified  that  he  had  known  Barker  for  twenty 
year  previous  to  his  death  in  1868;  had  lived  in  his  imme- 
diate neighborhood ;  and  that,  in  his  opinion,  he  had  ca- 
pacity in  1857  to  make  a  deed.     The  defendants  tlien  pro- 
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posed  to  ask  the  witness,  if  he  had  ever  heard  anything  said  of 
the  ivant  of  capacity  of  James  Barker  during  his  life.  To  this, 
the  plaintiff  objected,  the  objection  was  sustained  and  the 
defendants  excepted. 

One  Parks  was  then  introduced,  by  the  plaintiff,  who  tes- 
tified that,  though  he  had  known  Barker  to  make  small 
business  transactions,  in  his  opinion  he  did  not  have  ca- 
pacity in  1857  to  make  a  deed;  and  on  cross-examination 
the  defendants  proposed  to  ask  the  witness,  if  he  had  ever 
heard  the  capacity  of  James  Barker  called  in  question  before  this 
action  was  begun.  The  plaintiff  objected  to  the  answer  of 
this  question,  and  the  objection  was  sustained,  and  this  is 
the  defendants'  second  exception. 

The  first  question  proposed  was  offered  with  the  view  cf 
supporting  the  testimony  of  Cox,  and  the  latter,  to  weaken 
the  testimony  of  Parks,  the  plaintiff's  witness.  The  two 
questions,  however,  are  substantially  the  same,  and  by  in- 
terpretation mean — Have  you  ever  heard  any  one  say  that 
James  Barker  was  wanting  in  capacity?  If  such  a  ques- 
tion were  admissible,  the  answer  of  the  question — Have  you 
ever  heard  any  one  say  that  he  had  capacity — would  be 
equally  admissible;  and  that  would  raise  an  inquiry  into  the 
state  of  Barker's  mind,  founded  upon  the  declarations  and 
opinions  of  persons  wiio  were  not  witnesses  in  the  case. 

Prior  to  the  case  of  Clary  v.  Clary,  2  Ired.,  78,  it  had  never 
been  held  in  this  state  that  any  other  than  an  attesting  wit- 
ness to  a  will  could  give  his  opinion  upon  tlie  question  of 
sanity;  but  in  that  case  it  was  Iield  that,  not  only  the  sub- 
scribing witness  to  a  deed,  but  any  other  witness  who  had 
opportunity  of  acquiring  personal  knowledge  of  the  state  • 
of  the  grantor's  mind  might  give  his  opinion  upon  tlie  sub- 
ject, because  his  opinion  is  founded  upon  actual  observa- 
tion. The  reason  why  the  attesting  witnesses  to  a  will  were 
permitted  to  express  an  opinion  upon  the  testator's  capacity 
was,  because  it  was  their  business  to  inspect  and  judge  of 
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the  testator's  sanity  before  they  attested,  and  the  law  pre- 
sumes that  they  did  observe  and  judge  of  it.  And  it  was 
said  in  that  case,  that  if  observation  is  presumed  to  be  a 
sufficient  ground  for  receiving  in  evidence  the  judgment  of 
a  witness,  **  we  cannot  conceive  why  the  judgment  of  any 
witness  actually  founded  upon  such  observation  shall  not 
be  received  in  evidence." 

This  is  as  far  as  the  rule  has  been  extended.  What  per- 
sons who  are  not  parties  to  the  suit  may  say,  or  what  opinions 
persons  not  witnesses  may  express  in  regard  to  the  sanity 
or  insanity  of  a  testator  or  grantor,  has  never  been  allowed^ 
because  it  is  hearsay. 

Mr.  Taylor,  in  his  work  on  Evidence,  lays  down  the  rule 
to  be,  that  the  extra-judicial  statements  of  third  persons 
cannot  be  proved  as  hearsay,  unless  such  statements  were 
part  of  the  res  gesiw ;  or  made  by  deceased  persons  in  the 
course  of  business ;  or  as  admissions  against  their  own  in- 
terest, §175.  And  again  he  says,  a  fact  of  interest  to  a 
whole  community  may  be  thus  established,  but  it  is  other- 
wise as  to  statements  concerning  facts  as  to  which  tlie  com- 
munity would  be  likely  not  to  be  impressed.     §  185. 

In  Rowland  v.  Rowland^  2  Ired.,  01,  the  defendant  offered 
in  evidence  a  bill  of  sale  for  a  slave  from  his  mother  (the 
plaintiff's  intestate)  to  himself.  The  plaintiff  contended 
that  the  intestate,  at  the  time  of  executing  the  deed,  was 
mn  compos  mentis,  and  on  the  trial  offered  to  prove  the  dec- 
larations of  one  Cagle,.who  bad  married  the  grand-daughter 
of  the  intestate,  and  who  had  obtained  from  her  a  bill  of 
sale  for  four  other  slaves,  which  deed  bore  even  date  with 
that  executed  to  the  defendant,  but  the  evidence  was  re- 
jected by  the  court  below,  and  the  ruling  was  sustained 
here. 

In  Mima  Queen  v.  Ilepburny  7  Cranch,  290,  Chief  Justice 
Marshall  held  the  principle  to  be,  that  hearsay  evidence 
is  incompetent  to  establish  any  specific  fact  in  its  nature 
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susceptible  of  being  proved  b}^  witnesses  who  speak  from 
their  own  knowledge.  It  is  a  rule  of  evidence  that  *'  bear- 
say"  is  in  its  own  nature  inadmissible.  That  this  species^ 
of  testimony  supposes  some  better  testimony  which  might 
be  adduced  in  the  particular  case  is  not  the  sole  ground  of 
its  exclusion.  Its  intrinsic  weakness,  its  incompetence  to 
satisfy  the  mind  of  the  existence  of  the  fact,  and  the  fraud 
that  might  be  practiced  under  its  cover,  combine  to  support 
the  rule  that  '^  hearsay  "  evidence  is  totally  inadmissible. 

Bearing  on  the  same  point  is  the  decision  of  the  court  ih 
Robbina  v.  Tr€adawayy2  J.  J.  Marshall,  540,  •(court  of  ap- 
peals of  Kentucky).  It  was  an  action  on  the  case  for  a 
libel  alleged  to  have  been  published  by  the  defendant  against 
the  plaintiff  as  a  circuit  judge,  and  the  capacity  of  the 
judge  came  in  question.  In  the  court  below,  to  prove  in- 
capacity, the  defendant  was  permitted  to  ask  witnesses  the 
opinions  of  persons  who  were  not  witnesses.  This  was  held 
to  be  error,  and  the  judgment  of  the  court  below  was  re- 
versed. The  court  say:  "The  capacity  of  the  judge  must 
be  ascertained  by  the  opinions  of  intelligent  witnesses.  It 
is  not  allowable  to  prove  the  opinions  of  men  who  are  not 
sworn,  or  even  public  opinion" 

There  is  no  error.  The  judgment  of  the  court  below  is 
affirmed. 

No  error.  Affirmed. 


MAUNEY  BROS.  v.  L.  H.  LONG  and  another 

Nonsuit. 
A  nonsuit  cannot  be  entered  after  judgment. 

Civil  Action,  tried  at  Fall  Term,  1883,  of  Cleveland 
Superior  Court,  before  Gilmer,  J. 
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This  action  was  commenced  before  a  justice  of  the  peace 
and  carried  by  the  defendant's  appeal  to  the  superior  court. 
A  jury  trial  was  waived,  and  the  judge  found  the  facts  as 
follows:  * 

The  action  was  brought  upon  a  sealed  note  given  by  the 
defendant  Long  to  one  Cornwall  for  a  mule  which  Cornwall 
had  sold  to  Long.  Cornwall  assigned  the  note  to  plaintiffs, 
and  the  suit  was  brought  against  both  Long  and  Cornwall. 

On  the  trial  before  the  justice  of  the  peace  in  October, 
1882,  the  defendant  Long  pleaded  a  former  judgment  and  a 
counter-claim  for  deficiency  in  the  eyes  of  the  mule. 

To  sustain  the  defence  of  former  judgment,  he  offered  in 
evidence  the  docket  of  the  justice  of  the  peace  who  tried  an 
action  between  the  same  parties  upon  this  identical  note  in 
August,  1882,  from  which  it  appeared  that  service  of  the 
summons  had  been  accepted  by  Long,  and,  upon  CornwalTs 
refusing  to  accept  service,  the  summons  was  served  on  him 
by  an  officer. 

On  the  return  of  the  summons,  the  defendant  Long  pleaded 
a  counterclaim  for  damages  resulting  from  a  deficiency  in 
the  eyes  of  the  mule.  The  case  was  tried  in  August,  1882, 
and  the  counter-claim  was  allowed,  and  judgment  rendered 
in  favor  of  the  plaintiffs  against  Long,  the  principal  in  the 
note  for  $25.40,  with  interest,  and  agaihst  Cornwall,  the 
surety,  for  $76.20,  and  interest.  Cornwall  thereupon  gave 
notice  of  an  appeal,  but  never  perfected  it. 

Not  long  after  the  rendition  of  this  judgment,  the  plain- 
tiffs informed  Long  that  they  intended  to  enter  a  nonsuit, 
to  which  the  defendants  who  were  both  present  made  no 
objection ;  and  thereupon  the  plaintiffs  directed  the  justice 
of  the  peace  to  enter  a  nonsuit,  and  in  accordance  therewith 
he  made  the  following  entry  upon  his  docket:  ** Plaintiff 
Mauney  pays  costs  and  orders  suit  stopped.  September  21, 
1882." 
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In  October  thereafter  the  plaintiffs  brought  this  action 
upon  the  note  on  which  the  judgment  had  been  rendered 
in  August. 

His  Honor,  being  of  opinion  that  these  facts  did  not  have 
the  eff'ect  to  set  aside  or  annul  the  judgment  rendered  in 
August,  held  that  the  plea  of  former  judgment  was  good, 
and  adjudged  that  plaintiff's'  action  be  dismissed  and  the 
deftndants  go  without  day.  From  this  judgment  the  plain. 
tiff's  appealed. 

No  counsel  for  plaintiffs. 

Messrs,  Oidney  &  Weeb and  Hoke,&  Holze^  for  defendants. 

Ashe,  J.  The  principle  is  so  well  settled  and  so  familiar 
to  the  profession,  that  a  nonsuit  cannot  be  entered  after 
judgment,  we  deem  it  useless  to  cite  any  authority  on  the 
subject.  There  is  no  error.  The  judgment  of  the  superior 
court  is  affirmed. 

No  error.  Affirmed. 


C.  B.  CURLEE  V.  JOHN  E.  SMITH. 

Evidence — Recitals  in  Sheriff  *s  deed — Executions — Dedaraiiwn 

of  defendant  in  ejectment —  WiUs, 

1.  The  recitals  in  a  sheriff's  deed  are  prima  facie  evidence  of  the 
sale  and  execution,  and  this  rule  is  not  varied  by  the  fact  that  the 
deed  was  made  by  the  sheriff  after  he  had  gone  out  of  office 
(The  Codk,  §  1267)  where  the  recitals  correspond  with  his  return 
upon  the  execution,  made  while  he  was  in  possession  of  the  office. 

2.  The  return  upon  an  execution  is  prima  facie  evidence  of  wl^at  it 
states,  and,  where  the  execution  is  proved  to  be  lost,  the  entry  on 
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the  mioate  docket  of  the  execution  and  its  return  is  admissible  as 
secondary  evidence  to  show  that  a  writ  of  cenditioni  exponas 
issued  to  the  sheriff,  and  was  in  his  hands  at  the  time  of  the  sale. 

X  One  who  claims  title  through  another,  by  deed  purporting  to  con. 
vey  a  fee  simple,  is  estopped  to  deny  the  title. 

4.  Declarations  of  a  defendant  in  ejectment,  relating  to  the  claim 
he  sets  up  to  the  land,  are  relevant  to  the  issue  and  receivable  in 
evidence. 

5.  The  act  of  assembly  (Thk  Code,  §  2174)  requiring  copies  of  wills 
to  be  recorded  in  the  county  where  the  devised  lands  are  situate, 
is  prospective,  and  refers  only  to  wills  proved  after  November  1, 
1883— the  time  when  The  Code  went  into  effect. 

[HutJierfttt'd  v.  liaburn^  10  Ired.,  144;  Hardin  v.  Cherk^  3  Jones,  135; 
Rollins  V.  Hennj,  78  N.  C,  342;  Edirardsy.  Tipton,  77  N.  C,  222 \ 
McPherson  v.  Hasscy  2  I)ev.  E<i.,  323;  Patterson  v.  liritt,  11  Ired., 
383;  Smith  v.  Lotre,  5  Ired.,  197;  Ires  v.  Sainjer,  4  Dev,  &  Bat., 
51;  Tlwmas  v.  Kelly,  1  Jones,  375,  cited  and  approved.) 

Ejectment,  tried  at  August  Special  term,  1884,  of  Union 
Superior  Court,  before  MacRae,  J. 
The  plaintiff  offered  in  evidence: 

1.  A  copy  of  the  will  of  Bryan  Austin,' dated  August  11, 
1842,  and  admitted  to  probate  in  the  county  of  Stanly, 
where  the  testator  resided  at  the  time  of  his  death,  devising 
the  "Mill  tract"  of  land,  situate  in  Union  county,  to  his 
widow,  Tempy  Austin,  during  the  minority  of  his  two  sons, 
John  W.  and  Calvin,  and  as  each  of  them  came  of  age,  then 
one-half  of  said  tract  to  go  to  him. 

2.  A  copy  of  the  will  of  John  W.  Austin,  dated  March 
18, 1848,  devising  his  interest  in  the  land  to  his  mother  fot 
life,  remainder  in  fee  to  his  brother  Calvin. 

3.  A  copy  of  a  deed  executed  by  C.  Austin,  stieriff,  to  the 
plaintiff,  dated  April  28,  1873,  reciting  the  sale,  the  execu- 
tion, and  the  judgment,  to-wit,  a  judgment  in  favor  of  H. 
M.  H<Mji8ton  against  Calvin  S.  Austin. 

4.  The  plaintiff  then  introduced  as  a  witness  the  clerk  of 
the  superior  court  of  Union  county,  who  testified  that  he 


174  IN  THE  SUPREME  COURT. 

CuRLBB  V.  Smith. 

had  made  diligent  search  for  the  judgment  and  execution 
recited  in  the  deed,  and  could  not  find  them.  He  found  a 
statement  of  the,  judgment  and  vend.  ea^>on  the  execution 
docket  of  Union  county  court,  April  term,  1863,  which  was 
offered  in  evidence,  and  is  as  follows:  "  H.  M.  Houston 
against  Calvin  8.  Austin — judgment  $4.26,  and  interest 
from  the  7th  of  April,  1862,  and  costs."  ''I  advertised  the 
within  laud  according  to  law,  and  sold  the  same  at  the 
court  house  in  iMonroe  on  the  7th  of  April,  1863,  at  which 
time  and  place  C.  B.  Curlee  became  the  last  and  highest 
bidder  in  the  sum  of  twenty-five  dollars,  which  is  applied 
as  follows — my  fees  and  commissions,  two  dollars  and  twelve 
cents  retained.''    (Signed  by  C.  Austin,  sheriff.) 

The  clerk  also  testified  that  Austin  ceased  to  be  sheriff  of 
said  county  in  1868,  and  one  (name  not  stated)  was  sheriff 
in  April,  1873. 

5.  The  minute  docket  of  the  county  court  was  then  offered 
in  evidence,  which  contained  the  entry,  **  H.  M.  Houston 
against  Calvin  S.  Austin — Attachment  levied  on  land,  and 
order  of  sale." 

6.  A  deed  from  J.  Marshall,administrator  of  Tempy  Aus- 
tin, to  John  E.  Smith  (the  defendant)  17th  of  December, 
1872,  was  then  put  in  evidence  for  the  purpose  of  showing 
that  the  defendant  claims  under  Tempy  Austin,  and  as  an 
estoppel  on  defendant  to  deny  that  Bryan  Austin  was  the 
owner  of  the  land. 

The  plaintiff,  a  witness  in  his  own  behalf,  testified  that 
he  had  known  the  land  in  controversy  for  fifty-five  years; 
has  an  acre  of  it  in  cultivation  ;  the  land  was  known  as  the 
*'  Bryan  Austin  Mill  tract"  ever  since  he  knew  it;  the  mill 
went  down  about  thirty  years  ago;  Tempy  Austin  was  in 
possession  of  one-half  of  the  tract,  and  Bryan  was  in  pos- 
session before  her;  she  was  in  possession  up  to  the  time 
John  died ;  Bryan,  Tempy  and  John  are  now  dead ;  Calvin 
died  eleven  years  before  his  mother,  and  John  died  a  con- 
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siderable  time  before  her  death ;  Bryan  was  in  possession 
when  witness  moved  there  fifty-five  years  ago,  and  remained 
iu  possession  until  ho  -died  in  1842. 

The  witness  further  testified  that  he  went  to  see  the  de- 
fendant about  the  land,  and  the  defendant  claimed  half  of 
it,  saying  he  bdught  it  at  the  administrator's  sale,  mentioned 
above,  and  that  it  was  put  up  as  the  property  of  Calvin  S. 
Austin,  but  not  sold  as  his,  but  was  sold  as  the  property  of 
the  intestate  Tempy.  Defendant  also  said  he  claimed  all 
the  mill-rocks,  and  only  half  of  the  land,  because  Calvin 
died  before  his  mother. 

The  witness  on  cross-examination  testified  concerning  the 
boundaries  of  the  tract,  but  this  is  not  material,  as  no  ques- 
tion was  raised  as  to  the  identity  of  the  land. 

The  following  issues  were  submitted  to  the  jury  : 

1.  Is  the  plaintiff  the  owner  and  entitled  to  the  possession 
of  the  land  described  in  the  complaint? 

2.  Does  the  defendant  wrongfully  withhold  the  poseession 
thereof  from  the  plaintiff? 

3.  If  so,  what  damage  has  plaintiff  sustained  ? 

The  defendant,  without  offering  any  testimony,  asked  the 
following  instructions : 

1.  In  this  action  the  plaintiff  must  recover  upon  the 
strength  of  his  own  title  and  not  upon  the  weakness  of  that 
of  the  defendant,  that  is,  the  plaintiff  must  satisfy  the  jury 
by  a  preponderance  of  testimony  that  he  has  a  title  to  the 
land,  before  the  defendant  is  required  to  prove  anything  ; 
and  unless  the  plaintiff  has  so  satisfied  the  jury,  they  must 
find  for  the  defendant. 

2.  There  is  no  evidence  in  this  case,  by  paper  title  or  pos- 
session, to  show  that  Bryan  Austin  ever  had  title  to' the  land 
in  dispute. 

3.  Nor  is  the  evidence  suflScient  to  estop  the  defendant 
from  denying  that  the  title  was  in  Bryan  or  Calvin  Austin. 
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4.  That  according  to  plaintiff's  own  testimony,  he  is  not 
entitled  to  recover. 

5.  The  wills  of  Br3^an  and  John,  not  being  recorded  in 
Union  county,  where  the  land  in  dispute  lies,  are  not  suffi- 
cient to  pass  title  to  tlie  land,  and  therefore  the  plaintifi' 
cannot  recover.     Instructions  refused. 

After  stating  that  it  was  admitted  the  defendant  is  in 
possession  of  the  land  in  dispute  and  described  in  the  com- 
plaint, the  judge  charged  the  jury  as  follows: 

The  plaintiff  offers  tUe  wills  of  Bryan  ar.d  John  W.  Aus- 
tin, and  the  sheriff's  deed  conveying  Calvin's  interest,  and 
a  deed  from  the  administrator  of  Tempy  to  defendant  to 
show  tiiat  he  also  claims  under  Bryan  Austin  ;  and  tiiere 
being  no  evidence  to  the  contrary,  the  jury  will  be  obliged 
to  find  that  both  plaintiff  and  defendant  claim  under  Br3'an 
Austin,  so  that  it  will  not  be  necessarv  to  trace  the  title 
further  back  than  to  Bryan  Austin.  Now,  starting  at  Bryan 
Austin,  the  owner  of  the  land,  from  whom  both  par- 
ties claim,  the  plaintiff  oflTers  evidence,  which  is  not  contra- 
dicted, of  the  will  of  Bryan,  the  will  of  John,  the  deed  of 
the  sheriff  to  plaintiff,  dated  April  28,  1873,  and  reciting 
the  sale  under  execution  in  April,  18G3  ;  and  if  the  jury 
believe  the  evidence,  they  will  find  the  first  and  second  is- 
sues in  favor  of  the  plaintiff.     Exception  by  defendant. 

There  was  a  verdict  accordingly,  and  the  damages  were 
assessed  at  twenty-two  dollars  ai^d  fifty  cents.  Motion  for 
new  trial.  Motion  overruled.  Judgment  for  plaintiff,  ap- 
peal by  defendant. 

Messrs.  Payne  &  Vann,  for  plaintiff. 
Messrs.  Covington  &  Adams,  for  defendant. 

Ashe,  J.  The  errors  assigned  by  the  defendant  for  a  uew 
trial  were,  the  admission  in  evidence  of  the  deed  of  the 
sheriff  under  its  recitals,  to  prove  the  sale  and  the  execu- 
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tion  under  which  it  was  made;  the  entries  ou  the  execution 
and  minute  docket  of  the  county  court  of  Union  county; 
the  declarations  of  the  defendant;  the  instructions  given 
by  His  Honor  to  the  jury,  and  his  refusal  to  give  those  asked 
by  the  defendant. 

We  think  the  sheriff's  deed  was  competent  for  the  pur- 
pose for  which  it  was  introduced ;  and  as  incident  thereto, 
so  were  the  entries  on  the  execution  and  minute  docket  of 
the  countv  court. 

It  is  incumbent  on  every  one  who  purchases  land  at  a 
sheriff's  sale  and  claims  title  thereto  through  a  deed  of  the 
sheriff,  to  show,  if  he  be  the  plaintiff  in  the  judgment  and 
execution,  a  judgment,  execution  and  sale;  but  if  he  be  a 
stranger  to  the  judgment,  then  he  need  not  show  a  sale  and 
execution,  in  the  hands  of  the  sheriff  authorizing  him  to 
sell,  issued  from  a  court  of  competent  jurisdiction.  Ruth- 
erford v.  Raburn,  10  Ired.,.144.  And  the  recitals  in  the 
sheriff's  deed  are  prima  facie  evidence  of  the  sale  and  the 
execution,  because,  as  said  by  Chief  Justice  Nash  in  Hardin 
V.  Cheek,  .*^  Jones,  135,  "it  is  the  act  of  a  public  officer  in 
disehargfng  his  official  duties,  reciting  how  and  by  what  au- 
thority he  had  made  the  conve)'ance,  nevertheless  open  to 
proof  that  the  fact  did  not  exist."  To  the  same  effect  is  the 
more  recent  case  of  Rollivs  v.  Henry,  78  N.  C,  342. 

But  here,  it  is  insisted  by  defendant's  counsel  that  the 
sherilf  had  gone  out  of  office,  and  at  the  time  he  made  the 
deed  be  was  not  acting  under  oath  ;  but  the  execution  was 
proved  to  have  been  lost,  and  in  such  a  case  it  is  competent 
to  resort  to  secondary  evidence  to  prove  the  execution  and 
that  it  was  in  the  hands  of  the  sheriff,  or  the  person  au- 
thorized  to  make  the  sale  under  it,  at  the  time  of  the  sale. 

Thk  Code,  §  1267,  provides  that  where  a  sheriff  has  made 
a  sale  of  real  or  personal  property  while  in  office,  and  goes 
out  of  office  before  executing  a  proper  conveyance  therefor, 
he  may  do  so  after  his  term  of  office  expires.     And  when  he 
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is  dead  or  removes  from  the  state  without  executing  the 
conveyance,  liis  successor  in  office  may  do  so. 

The  recitals  in  a  deed  made  by  a  successor  in  the  office  of 
sheriff,  are  held  not  to  be  evidence  of  the  levy,  sale,  execu- 
tion and  judgment,  because  he  is  not  under  oath,  and  he 
professes  to  state  only  his  opinion  from  information  derived 
from  other  sources  than,  his  own  r  knowledge.  It  is  only 
hearsay.  It  differs  from  the  return  of  a  sheriff  upon  a  writ, 
because  that  is  upon  the  personal  knowledge  of  the  officer 
and  is  in  the  performance  of  a  duty  which  he  has  sworn  to 
perform.  Edwards  v.  Tipton,  77  N.  C,  222;  McPherson  v. 
Husseij,  2  Dev.  Eq.,  323. 

The  recitals  in  a  deed  made  by  an  ex-sheriff  are  certainly 
entitled  to  more  consideration  than  those  in  a  deed  made  by 
a  successor.  They  are  not  obnoxious  to  the  objection  of 
being  hearsay,  for  they  are  made  by  one  who  has  full  per- 
sonal knowledge  of  what  he  states.  And  wh-en  they  cor- 
respond with  his  returii  of  the  execution,  which  is  made  at  a 
time  when  he  is  in  possession  of  theoffice  and  acting  under 
the  sanction  of  an  oath,  the  obligation  of  which  continues 
jno  hac  vice,  we  can  see  no  reason  why  they  may  not  be  re- 
ceived in  evidence,  especially  in  a  case  like  this,  where  the 
execution  has  been  lost  and  recourse  is  had,  from  the  neces- 
sity of  the  case,  to  secondary  evidence;  and  to  that  end, 
the  plaintiff  introduced  the  minute  and  execution  docket, 
and  the  sheriff *s  "return  "  of  the  execution,  as  set  6ut  in 
the  statement  of  the  facts. 

The  return  of  ex-sheriff  Austin  would  not  have  been 
found  on  the  execution  docket  unless  it  had  been  his  return 
on  the  execution.  The  execution  and  return  upon  it, 
when  returned  to  court,  became  records  of  the  court; 
and  the  return  duly  made  by  a  sworn  officer  upon  pro- 
cess, in  relation  to  facts  which  it  is  his  duty  to  state 
in  it,  as  to  those  facts,  is  conclusive  as  between  parties 
and  privies,  but  only  prima  facie  evidence  as  to  all  other 
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persons.  Freeman  on  Executions,  365.  But  in  this  state, 
such  "return  "  being  of  the  acts  and  doings  of  a  ministe- 
rial officer,  although  required  to  be  returned  into  a  court  of 
record,  are  only  prima  facie  to  be  taken  as  true  and  are  not 
coDclusive.  PcUtersony.  BriU,  11  Ired.,  383;  Smith  v.  Lowe, 
5  Ired.,  197. 

The  return  then  is  prima  fade  evidence  of  what  it  states; 
and  taking  all  the  evidence  together,  offered  by  the  plaintiff, 
we  are  of  the  opinion  it  was  sufficient  to  supply  the  lost 
record,  and  establish  the  fact  that  there  was  a  writ  of  vendi- 
tioni  exponas  issued  to  the  sheriff  in  the  case  of  H.  M.  Hous- 
ton against  Calvin  S.  Austin,  and  that  he  sold  the  land  in 
controversy,  and  that  C.  B.  Curlee  became  the  purchaser. 

This  would  put  the  title  in  the  plaintiff  if  Bryan  Austin 
had  title.  The  defendant  says  he  had  no  title;  and  the 
plaintiff  replies,  it  makes  no  difference  whether  he  had  or 
not,  the  defendant  claims  under  him  as  well  as  the  plaintiff, 
and  is  estopped  to  deny  his  title ;  and  to  establish  that  posi- 
tion he  reliel  on  the  deed  of  J.  Marsliall,  administrator  of 
Tempy  Austin,  to  the. defendant,  conveying  to  him  the  land 
in  controversy  as  the  property  of  Tempy  Austin:  and  to 
show  that  she  claimed  under  Bryan,  he  referred  to  the  will 
of  Bryan  and  John  W.  Austin.  By  the  will  of  the  latter, 
she  took  a  life  estate,  remainder  to  Calvin  Austin;  and  John 
claimed  under  the  will  of  Bryan. 

It  is  true  that  when  Marshall  undertook  to  sell  the  land 
as  the  property  of  his  intestate  Tempy,  his  deed  in  fact 
passed  nothing,  for  she  had  only  a  life  estate,  and  was  dead. 

But  the  defendant  received  a  deed  from  Marshall  as  her 
administrator  purporting  to  sell  the  land  as  hers,  and  by 
doing  so,  he  is  estopped  to  deny  that  Tempy,  and  Bryan 
under  whom  she  claimed,  had  title  to  the  land.  Ives  v.  Saw- 
yer, 4  Dev.  &  Bat.,  51 ;  Vaaon  v.  Allen,  6  Grfeenl.,  243 ;  Kimbali 
\'.KimbaUy  2  Greenl.,  226;  Smith  v.  Ingold,  13  Maine,  284; 
Thomas  v.  Kelly,  1  Jones,  375. 
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There  is  no  force  in  the  exception-  taken  by  the  defendant 
to  the  court's  admitting  the  evidence  in  regard  to  the  decla- 
rations of  the  defendant.  They  are  always  competent  when 
relevant. 

His  Honor  could  not  have  given  the  first  instruKion 
asked  for,  as  there  was  no  evidence  offered  by  the  defendant, 
and  there  could  have  been  no  preponderance  of  evidence  in 
the  case. 

The  second  instructivju  asked  has  already  been  consid- 
ered. If  both  parties  claim  under  Bryan  Austin,  it  could 
make  no  difference  whether  Bryan  had  title  or  not. 

The  third  instruction  has  been  considered  and  disposed 
of  by  what  we  have  had  to  say  in  regard  to  the  estoppel 
upon  the  defendant,  by  reason  of  his  receiving  a  deed  from 
the  administrator  of  Tempy  Austin. 

The  fourth  instruction  asked  could  not  have  been  given 
upon  the  facts  as  developed  in  the  case. 

The  fifth  was  properly  refi>sed.  The  Code,  §  2174,  re- 
quiring certified  copies  of  wills  to  be  recorded  in  the  oflSce 
of  the  superior  court  clerk  in  the  county  where  the  land 
lies,  refers  only  to  wills  proved  after  the  first  of  November, 
1883.  The  statute  is  prospective.  There  is  nothing  in  it 
that  tends  to  show  it  is  retroactive.  We  cannot  believe  the 
legislature  intended  that  old  wills  made  eighty  or  a  hun- 
dred years  ago,  devising  lands  in  difll'erent  counties,  should 
be  recorded  in  the  county  where  the  lands  lie. 

There  is  no  error.  The  judgment  of  the  superior  court 
is  affirmed. 

No  error.  Affirmed. 
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M.  CATHARINE  SHACKELFORD  and  others  v.  J.  K.  MILLER 

and  others. 

Judgment —  Widow — Dower, 

1.  While  judgments  should  be  signed  and  entered  in  term  time,  yet 
where  parties  consent  that  the  same  may  be  signed  by  the  judge 
after  the  term  has  expired,  and  entered  as  of  the  term,  it  is  not 
irregular.  (The  transactions  in  reference  to  the  sale  of  land  in 
this  case  were  fair  and  just.) 

2.  A  "widow  who  elects  to  take  under  her  husband^s  will,  is  not  en- 
titled to  dower.  But  so  much  of  the  land  as  does  not  exceed  the 
quantity  to  which  she  would  be  entitled  by  right  of  dower,  is  ex- 
empt from  her  husband's  debts,  during  her  life.  The  Codr, 
$  2105.  There  is  nothing  in  this  case  entitling  the  plaintiff  to  any 
equitable  relief  in  respect  to  her  claim  of  dower. 

[Herrey  v.  Edmunds,  68  N.  C,  243;  Harrell  v.  Peebles,  70  N.  C,  2^\ 
Molyneuj'  v.  ffffef/,  81  N,  C,  106,  cited  and  approved.) 

Motion  to  set  aside  a  judgment,  &c.,  heard  at  Spring 
Term,  1884,  of  Onslow  Superior  Court,  before  Shepherd,  J, 

It  is  alleged  that  the  defendants  Miller  and  wife,  on  the 
loth  of  December,  1875,  executed  a  mortgage  to  C.  0.  Foy, 
to  secure  a  certain  debt,  and  on  the  12th  of  November, 
1878,  they  executed  a  second  mortgage  on  the  same  land 
toL.  W.  Humphrey  to  secure  a  debt  therein  named,  and 
on  the  1st  of  January,  1881,  the  said  Humphrey  assigned 
the  notes  so  secured  to  John  W.  Shackelford,  who  died  in 
January,  1883,  and  tlie  plaintiff  qualified  as  executrix  of 
his  will.  She  afterward  married  George  Brooks.  Foy  died 
and  the  defendant  West  qualified  as  administrator. 

An  action  was  brought  by  L.  W.  Humphrey  and  J.  W. 
Shackelford  against  J.  K.  Miller  and  wife,  to  foreclose  the 
mortgage  made  to  Humphrey,  and  in  this  action  it  was 
alleged  that  Humphrey  had  assigned  the  mortgage  debt, 
due  him  by  Miller,  to  J.  W.  Shackelford. 
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At  a  subsequent  term  of  the  court  the  death  of  Shackel- 
ford was  suggested,  and  the  plaintiff^  his  widow  and  execu- 
trix, was  made  a  party  and  filed  an  amended  complaint. 

At  spring  term,  1883,  a  decree  was  made  adjudging  that 
the  defendant  West,  administrator  of  C.  0.  Foy,  recover  the 
debt  due  his  intestate  ;  that  the  plaintiff  recover  that  due 
her  testator,  and  that  the  defendants  Miller  and  others  be 
foreclosed  of  all  equity  of  redemption  in  the  laud.  Audit 
was  further  ordered  that  A.  C.  Huggins,  as  commissioner, 
advertise  and  sell  the  land  if  the  indebtedness  was  not  paid 
as  directed. 

At  fpll  term,  1883,  the  commissioner  made  report  of  sale 
and  the  same  was  confirmed,  and  title  directed  to  be  made 
to  L.  W.  Humphrey  (who  bid  off  the  land)  upon  his  paying 
the  purchase  money — $4,336.  This  decree  was  signed  by 
the  judge,  as  of  the  said  term  of  Onslow  superior  court,  but 
was  in  fact  signed  about  two  weeks  after  said  term  had  ex- 
pired, and  at  Carteret  superior  court;  and  this  was  done  by 
consent  of  all  the  parties  or  their  attorneys. 

On  January  5,  1884,  Humphrey  assigned  his  bid  to  one 
Stephens,  and  directed  the  commissioner  in  writing  to  make 
title  to  him.  Stephens  paid  the  purchase  money  on  the 
10th  of  the  month  in  cash,  except  the  sum  of  |2,192.4o. 
which  he  paid  in  a  note  executed  by  John  W.  Shackelford 
to  said  Humphrey  and  assigned  to  Stephens;  and  the  sum 
of  $162,91,  which  he  paid  in  a  note  against  Foy.  The  com- 
missioner made  the  settlement  in  this  way,  under  the  be- 
lief that  it  was  agreeable  to  all  parties  coccerned,  and  exe- 
cuted a  deed  to  Stephens  conveying  the  property. 

A  restraining  order  to  prevent  the  commissioner  from  ex- 
ecuting the  deed  was  obtained  at  the  instance  of  the  plain- 
tiff executrix,  but  it  was  not  served  until  after  the  deed  was 
delivered.  And  upon  the  hearing  of  the  matter,  it  appeared 
to  the  judge  that  the  commissioner  had  collected  the  pur- 
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chase  money  and  bad  it  in  band  subject  to  tbe  order  of  the 
cotfrt,  and  tbereupon  tbe  proceeding  was  dismissed. 

Afterwards,  tbe  plaintiff  executrix  caused  notices  to  be 
issued  to  all  tbe  parties  to  tbe  original  action,  and  also  upon 
Stepbens  and  tbe  said  commissioner  and  W.  H.  Henderson, 
tosbow  cause  wbv  tbe  motion  sbe  now  makes  sball  not  be 
granted;  tbat  is,  to  seteside  and  vacate  tbe  judgments  and 
decrees  made  at  tbe  spring  and  fall  terms,  1883,  of  Onslow 
superior  court.  His  Honor,  baving  found  as  a  fact  tbat 
ibe  parties  and  tbe  attorneys  acted  in  entire  good  faitb  in 
consenting  to  tbe  signing  of  tbe  decree  at  Carteret';  tbat  tbe 
sale  of  tbe  land  was  conducted  fairly,  and  tbe  price  reason- 
able and  just;  tbat  tbe  wbole  of  tbe  purcbase  money  was 
paid  to  tbe  commissioner  upon  bis  notifying  Stepbens  tbat 
tbe  note  on  Sbackelford  was  not  satisfactory  to  bis  execu- 
trix, and  tbat  tbe  same  was  in  tbe  bands  of  the  commis- 
sioner subject  to  tbe  order  of  tbe  court,  declined  to  grant 
tbe  motion. 

Tbe  plaintiff  furtber  moved  tbat  sbe  be  declared  entitled 
to  dower  in  tbe  lands  of  wbicb  ber  busband  died  seized, 
and  tbe  lien  in  favor  of  Foy's  estate  be  discharged  out  of 
tbe  personal  estate  of  ber  testator.  And  upon  this  matter 
tbe  court  found  tbat  said  Shackelford  left  no  real  estate, 
except  bis  interest  as  follows  : 

Tbat  subsequent  to  tbe  execution  of  the  mortgage  by 
Miller  to  Humphrey,  said  Shackelford  purchased  of  said 
Miller  bis  equity  of  redemption  in  tbe  property  sold  under 
tbe  decree  bereiu,  and  obtained  a  proper  conveyance  there- 
for; that  afterwards  said  Humphrey  assigned  tbe  notes  due 
bim  by  Miller  to  said  Shackelford  ;  tbat  instead  of  redeem- 
ing said  land  by  paying  tbe  Foy  debt,  tbe  said  Sbackelford 
and  wife  became  parties  to  tbe  proceedings  under  wbicb  tbe 
land  was  sold,  and  tbat  tbe  plaintiff,  as  executrix,  was  made 
a  party  plaintiff,  and  tbat  tbe  land  was  sold  according  to 
tbe  prayer  of  tbe  amended  complaint  to  pay  tbe  indebted- 
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uess  secured  by  mortgage  as  stated  therein,  the  land  not 
bringing  enough  to  pay  the  same.  The  court,  being  of  \he 
opinion  that  the  equity  of  redemption  had  been  foreclosed 
by  the  decrees,  and  at  the  instance  of  the  plaintiff,  and 
having  declined  to  set  aside  said  decrees,  adjudged  that  the 
motion  be  refused,  and  the  commissioner  was  directed  to 
pay  the  purchase  money  to  the  executrix  or  other  personal 
representative  of  said  Shackelford,  according  to  the  decree. 

The  plaintiff  further  moved  that  the  deed  made  by  the 
commissioner  be  declared  inoperative  and  void,  and  that 
Stephens  be  adjudged  to  have  bought  the  land  with  notice 
of  her  equity,  and  declared  a  trustee  for  her  benefit.  It  was 
conceded  that  Humphrey  bought  the  land  under  an  agree- 
ment to  re-convey  to  plaintiff  upon  certain  conditions,  but 
there  was  conflicting  testimony  as  to  whether  the  conditions 
were  duly  performed  by  her,  and  whether  Stephens  had 
notice  of  said  agreement  before  he  purchased  of  Humphrey. 

The  court  being  of  the  opinion  that  a  motion  in  the  cause 
was  not  the  proper  remedy  to  convert  the  said  Stephens 
into  a  trustee,  declined  to  pass  on  the  above  questions  of 
fact,  and  refused  the  motion. 

Judgment  was  rendered  according  to  the  above  rulings, 
and  the  plaintiff  appealed. 

Mr.  S.  W.  Mer,  for  plaintiff. 

Messi's.  Fair  doth  &  Allen,  for  defendant. 

MfiRRiMON,  J.  In  our  judgment,  no  one  of  the  appel- 
lant's exceptions  can  be  sustained. 

1.  The  decree  made  at  the  fall  term,  1883, of  the  superior 
court  of  Onslow  county,  confirming  the  report  of  the  sale 
of  land,  was  in  execution  of  the  decree  directing  the  sale 
thereof,  entered  at  the  spring  term  of  that  court  of  the  same 
year.  14  does  not  appear,  that  either  of  these  decrees  was 
irregular  in  any  material  respect.     Each  respectively  pur- 
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ports  upon  its  face  and  by  the  record,  to  have  been  regularly 
entered  at  the  terms  mentioned.  But  it  appears,  that  in 
fact  the  judge,  who  presided  at  the  fall  term,  with  the  con- 
sent and  sanction  of  all  the  parties  to  the  action,  or  their 
attorneys,  including  that  of  the  attorneys  of  the  plaintiff, 
(Mrs.  Shackelford,  now  Mrs.  Brooks,)  who  makes  the  motion 
under  consideration,  indeed,  at  their  instance  signed  the 
decree  last  made,  two  weeks  after  the  fall  term,  while  on  and 
in  the  course  of  his  circuit,  during  the  term  of  the  superior 
court  of  Crtrteret  county. 

It  was  agreed  at  the  fall  term  of  the  former  court,  that 
the  decree  of  conlirmation  shojald  be  prepared,  and  when 
signed  by  the  judge-out  of  term,  be  filed  and  entered  as  of 
that  term. 

It  is  insisted  that  the  signing  of  this  decree  out  of  term 
time  and  during  the  term  of  another  court,  rendered  it 
irregular,  if  not  void,  and  this  is  assigned  as  one  ground 
for  the  motion  to  set  aside  that  decree. 

Although  the  practice  of  signing  decrees  and  judgments 
outof  term-time,and  away  from  the  county  in  wliose  court  the 
action  is  pending,  is  not  to  be  encouraged,  because  it  leads 
to  more  or  less  confusion  and  complaints,  as  in  this  case, 
and  may  sometimes  be  abused,  or  misunderstood,  still  it  is 
not  unwarranted,  in  cases  where  the  parties  to  the  action,  or 
their  counsel,  consent  to  it  Indeed,  sometimes  it  is  neces- 
sary and  important  that  such  practice  shall  be  indulged. 
Judgments  and  decrees  thus  signed  are  not  thereby  rendered 
irregular,  much  less  void.  The  date  of  entering  them 
should,  however,  always  be  noted  on  the  record,  in  order  to 
prevent  confusion  as  to  the  time  when  they  take  effect,  and 
when  liens  created  by  them  become  operative. 

This  court  has  repeatedly  upheld  judgments  and  decrees 
thus  granted,  and  it  is  well  settled  that  such  practice  is  not 
inconsistent  with  the  constitution  and  statutes  of  the  state. 
The  constitution  provides  that,  "  the  superior  courts  shall 
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be^  ut  all  times,  open  for  the  transaction  of  business  within 
their  jurisdiction,  except  the  trial  of  issues  of  fact  requiring 
a  jury."  Art.  IV,  §  22.  There  is  no  statute  regulating  the 
course  of  judicial  procedure  and  practice,  or  rule  of  prac- 
tice that  prevents  the  signing  of  judgments  and  decrees  and 
entering  them  at  any  time,  with  the  consent  of  the  parties 
to  the  action.  Hervy  v.  Edmunda,  68  N.  C,  243;  Harrell  v. 
Peebles,  79  N.  C,  26  ;  Molyneux  v.  Huey,  81  N.  C,  106. 

2.  If  it  be  granted,  that  the  decrees  mentioned  can  be 
attacked  for  fraud,  or  fraudulent  surprise  in  procuring  them, 
to  the  prejudice  of  the  plaintiff,  by  a  motion  in  the  action, 
the  court  below  has  found  as  facts,  that  there  was  neither 
fraud  nor  surprise  on  the  part  of  any  one;  that  her  counsel 
in  fact,  represented  no  interest  adverse  to  her;  that  they 
demeaned  themselves  as  her  counsel  in  entire  good  faith: 
that  they,  together  with  the  other  parties  to  the  action  whom 
they  did  not  represent,  or  their  counsel,  consented  that  the 
decree  complained  of  should  be  signed  by  the  judge  at  the 
term  of  the  court  in  Carteret  county  as  of  the  term  of  the 
court  in  Onslow  county ;  that  the  sale  of  the  land  was  fair, 
and  the  price  paid  for  it  was  reasonable  and  just;  that  the 
whole  of  the  purchase  money  had  been  paid  to  the  com- 
missioner who  sold  the  land  ;  that  when  the  commissioner 
notified  the  assignee  of  the  purchaser  of  the  land,  that  the 
note  of  the  testator  (Shackelford)  was  not  satisfactory  to  the 
executrix,  he  paid  the  whole  of  the  purchase  money  in  cash, 
and  the  same  was  in  the  hands  of  the  commissioner  subject 
to  the  order  of  the  court. 

These  findings  are  conclusive.  We  see  no  reason  to  disturb 
them.  They  preclude  every  semblance  of  ground  for  set- 
ting aside  the  decrees  for  fraud  or  surprise.  Although  in 
strictness,  the  commissioner  ought  to  have  received  the 
whole  of  the  purchase  money  before  executing  the  deed,  as 
the  decree  directed  him  to  do,  still  as  he  at  last  received  the 
money  and  holds  it  subject  to  the  further  order  of  the  court, 
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this  inuot  be  treated  as  a  substantial  and  sufficient  com- 
pliance with  the  terms  of  the  decree.  He  acted  in  good 
faith,  and  the  appellant  has  suffered  no  detriment  by  his 
action.  She  will  share  in  the  fund  just  as  she  would  have 
done,  if  the  whole  sum  of  money  had  been  paid  before  the 
deed  was  executed.  It  seems  that  the  commissioner  believed 
that  the  note  of  the  testator  wouldserve  the  same  purpose  as 
cash  in  hand.  In  this,  however,  be  was  mistaken.  But  he 
corrected  his  mistake  promptly,  and  this  is  sufficient.  The 
court  will  not  disapprove  of,  and  set  aside  the  acts  of  its 
officers  when  they  honestly  and  in  good  faith  make  slight 
mistakes,  that  do  not  afTect  the  substantial  rights  of  parties 
interested. 

3.  There  does  not  appear  to  be  the  slightest  foundation 
for  the  motion  for  dower,  even  if  it  were  germane,  to  this 
action.  The  plaintiff  has  not  dissented  fj'om  her  late  hus- 
band's will;  on  the  contrary,  she  qualified  as  executrix 
thereof  and  took  under  it  as  sole  devisee  and  legatee.  She 
is  not  entitled  to  have  dower  assigned  to  her.  She  took 
under  the  will  such  real  estate  as  passed  by  it,  and  so  much 
of  it  as  does  not  exceed  the  quantity  to  which  she  would  be 
entitled  by  her  right  of  dower  under  the  statute,  cannot  be 
reached  by  creditors  of  tlie  testator.    The  Code,  §  2105. 

We  are  unable  to  discover  any  equity  in  her  favor  arising 
under  the  circumstances  of  this  case,  to  have  the  first  mort- 
gage upon  the  land  mentioned  discharged  out  of  the  per- 
sonal estate  of  the  testator,  to  the  end,  she  may  have  dower 
in  the  land  embraced  by  the*  mortgage.  There  was  no  ob-* 
ligation,  equitable  or  otherwise,  resting  on  the  testator  in  his 
life-time^  or  upon  his  executrix  after  his  death,  to  pay  the 
first  mortgage  debt.  Indeed,  the  executrix  could  not  do 
so  in  her  own,  interest  as  sole  devisee  and  legatee,  to  the 
prejudice  of  creditors.  The  latter  are  entitled  to  have  their 
debts  paid  first  out  of  the  personal  estate,  and  these  paid, 
she  would  take  all  the  property  left,  both  real  and  personal. 
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The  husband  was  not  bound  in  his  lifetime,  nor  is  the  ex- 
ecutor of  his  will  bound  in  any  way  to  provide  land  out  of 
which  his  widow  might  have  dower.  Besides,  it  appears 
that  the  estate  is  insolvent. 

The  testator  had  in  his  life-time  purchased  the  equity  of 
redemption  in  the  land  mortgaged  to  pay  the  first  and  sec- 
ond mortgage  debts,  but  it  has  turned  out  that  the  land  did 
not  sell  for  a  sufficient  sum  of  money  to  pay  the  whole  of 
the  mortgage  debts,  and  therefore  the  equity  of  redemption 
owned  by  the  testator  was  of  no  value,  and  of  course  the 
widow  could  get  no  dower,  nor  money  in  lieu  of  dower  in 
it.  The  mortgage  debt  could  not,  in  any  equitable  view  of 
it,  as  seems  to  be  supposed,  be  treated  as  reality.  It  was  of 
and  simply  belonged  to  the  personal  estate  of  the  testator. 
It  was  like  and  on  the  same  footing  as  any  other  debt  due 
the  estate,  except  that  it  was  secured  by  the  mortgage. 

Besides,  if  in  any  possible  view  the  plaintiff  could  be 
entitled  to  any  equitable  relief  in  respect  to  her  claim  of 
dower,  her  motion  comes  too  late.  Her  late  husband,  in 
his  life-time,  joined  in  this  action  to  sell  the  mortgaged  land, 
and  out  of  the  proceeds  of  such  sale  pay  the  mortgage 
debts,  and  after  his  death  she,  as  the  executrix  of  his  will, 
and  sole  devisee  and  legatee  under  it,  became  a  party  to  the 
action,  and  joined  in  the  prayer  for  the  sale,  and  is  con- 
cluded by  the  record.  The  court  properly  denied  the  mo- 
tion in  respect  to  dower. 

4.  We  concur  in  the  opinion  of  the  court  below,  thut  any 
claim  the  plaintiff  may  have  upon  L.  W.  Humphre}'  as  her 
agent  in  the  purchase  of  the  land,  and  like  claim  she  may 
have  upon  the  assignees  of  his  bid  for  it,  cannot  be  prop- 
erly litigated  in  this  action.  It  is  a  cause  of  action,  if  it 
exists,  apart,  entirely  distinct  from,  and  foreign  to  the  pres- 
ent one,  or  any  purpose  contemplated  by  it. 

No  error.  Affirmed. 
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R.  M.  STAFFORD,  Adm>,  v.  JONES  BROTHERS. 
Mortgage,  consiniction  of — Inia'cat. 

Where  a  mortgage  i»  made  to  indemnify  one  against  loss  by  reason 
of  becoming  surety  upon  a  note  executed  to  negotiate  a  loan  to 
carry  on  business,  and  the  mortgagor  makes  default ;  Held,  that 
while  a  provision  in  the  deed  rendering  the  property  liable  for 
'^no  more  than  ^,000^'  is  a  limitation  upon  any  increase  of  the 
debt,  yet  interest  is  recoverable  as  an  incident  to  the  debt. 

(yfcNeelyy.  Carter,  1  Ired.,  141;  DfHggins  v.  Shatr,  GIred.,  46,  cited 
and  approved.) 

Civil  Action  to  foreclose  a  mortgage,  heard  at  July 
Special  Term,  1884,  of  Guilford  Superior  Court,  before 
Graves^  J. 

The  suit  was  brought  by  R.  M.  Stafford  and  \V.  M.  Hous- 
ton, administrators  of  Seymour  Steele,  against  Jones  Broth- 
ers and  Manfred  Call,  to  foreclose  a  mortgage,  of  which  the 
following  is  a  copy  : 

Whereas,  Seymour  Steele  has  become  the  security  for  the 
payment  of  the  sum  of  five  thousand  dollars  to  the  National 
Bank  of  Greensboro  upon  a  certain  promissory  note  dated 
the  1st  day  of  June,  1876,  and  payable  twelve  months  after 
date,  signed  by  Jones  Brothers  as  principal  and  the  said 
Steele  as  securit}' ;  and  ichereas,  the  said  Jones  Brothers,  a 
firm  consisting  of  E.  P.  Jones,  J.  L.  Jones  and  J.  P.  Jones, 
are  engaged  in  the  business  of  manufacturing  and  working 
tobacco  in  the  factorv  hereinafter  described,  for  which  fac- 
tory  the  said  Jones  Brothers  have  contracted  with  the  party 
of  the  first  part  hereinafter  named,  and  by  whom  the  said 
factory  and  premises  connected  therewith  is  owned,  and 
who  for  the  purpose  of  assisting  and  enabling  the  said  Jones 
Brothers  to  carry  on  their  said  business  of  manufacturing, 
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hath  agreed  to  mortgage  the  said  factory  and  premises  in 
their  behalf  to  enable  them  to  obtain  money  to  that  end  : 
Now  therefore  :  This  indenture,  made  and  entered  into  this 
the  30th  day  of  May,  1876.,  by  and  between  Manfred  Call 
and  S.  E.  Call,  his  wife,  of  the  city  of  Richmond  and  com- 
monwealth of  Virginia,  of  the  first  part,  and  Seymour 
Steele,  of  the  city  of  Greensboro  and  state  of  North  Caro- 
lina of  the  second  part;  witneasethf 

That  for  and  in  consideration  of  the  said  Seymour  Steele 
becoming  the  security  for  the  said  Jones  Brothers  to  the 
said  National  Bank  for  the  said  sum  of  five  thousand 
dollars  borrowed  money,  to  enable  the  said  Jones  Brothers 
to  carry  on  their  business  of  manufacturing  tobacco  in  the 
said  factory  as  aforesaid,  and  for  the  further  consideration 
of  the  sum  of  one  dollar  in  hand  paid  by  the  said  party  of 
the  second  part  to  the  said  party  of  the  first  part,  the  receipt 
of  which  is  hereby  acknowledged,  the  said  party  of  the  first 
part  hath  bargained,  sold,  and  conveyed,  and  by  these  pres- 
ents doth  bargain,  sell  and  convey  unto  the  said  party  of  the 
second  part  one  large  brick  tobacco  factory  (known  as  the 
Jones  Brothers  factory,  where  they  are  now  doing  business) 
and  fixtures  contained  therein  and  used  in  the  manufacture 
of  tobacco.     [Said  factory  being  located  in  Greensboro,  &c.] 

To  have  and  to  hold  with  all  the  appurtenances  thereto 
belonging,  or  in  any  wise  appertaining  unto  the  said  Sey- 
mour Steele,  party  of  the  second  part,  his  heirs  and  assigns 
forever.  Upon  the  express  condition  nevertheless,  that  if 
the  said  Jones  Brothers  shall  pay  to  the  said  National  Bank 
the  said  sum  of  five  thousand  dollars  due  as  aforesaid,  then 
this  deed  and  every  part  thereof  shall  be  void  and  of  no 
effect.  Otherwise,  it  shall  remain  as  an  indemnity  to  the 
said  Steele  for  all  losses  which  he  may  sustain  by  reason  of 
his  suretyship  to  the  said  bank  for  the  said  Jones  Brothers 
for  the  said  sum  of  five  thousand  dollars;  the  said  property 
to  be  liable  as  an  indemnity  for  no  more  than  five  thousand 
dollars. 
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In  testimony  whereof  the  said  party  *of  the  first  part  hath 
hereunto  set  their  hands  and  seals,  this  the  30th  day  of 
May,  1876.    (Signed  and  sealed  by  Manfred  Call  and  wife.) 

The  question  was  as  to  the  proper  construction  of  this 
mortgage. 

At  the  hearing  of  the  case,  it  was  admitted  by  the  de- 
fendants that  Jones  Bros,  had  made  default  as  contemplated 
by  this  mortgage,  and  that  the  plaintiffs  were  entitled  to 
a  decree  of  foreclosure,  and  for  a  sale  of  the  property  therein 
mentioned,  to  pay  the  sum  of  five  thousand  dollars,  and  no 
more.  The  plaintiffs  however  contended  that  they  were 
entitled  to  be  paid  that  sum,  and,  under  a. proper  construc- 
tion of  the  mortgage,  the  interest  thereon. 

The  court  held  that  the  indemnity  provided  was  for  only 
the  sum  of  five  thousand  dollars.  Thereupon  the  plaintiffs 
excepted  and  appealed  to  this  court  from  the  judgment 
rendered. 

Messrs.  J.   T.  Morehead  and  John  H.  Dillard,  for  plaintiffs. 
Messrs.  Scott  &  Caldwell^  for  defendants. 

Merrimon,  J.  The  single  question  presented  for  our 
decision  is,  whether  or  not  the  plaintiffs  are  entitled  to  be 
indemnified  under  the  mortgage  before  us,  as  to  the  interest 
that  has  accrued,  or  may  yet  accrue,  upon  the  debt  of  $5,000 
due  to  the  National  Bank  of  Greensboro,  therein  mentioned? 
We  are  of  the  opinion,  that  under  a  proper  construction  of 
the  mortgage,  they  are  so  entitled. 

It  is  manifest  that  the  general  and  leading  purpose  of  the 
mortgage,  as  it  appears  by  the  stipulations  and  qualifica- 
tions contained  in  it,  was  to  indemnify  the  intestate  of  the 
plaintiff  against  all  loss  incident  to  his  liability  as  surety  to 
the  note  of  Jones  Bros.,  given  to  the  bank.  The  fair  infer- 
ence from  the  face  of  the  mortgage  and  particularly  the 
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facts  stated  in  the  prreamble  thereof,  is,  that  the  intestate 
had  no  interest  in  the  business  of  the  firm  named ;  that  he 
became  their  surety  purely  as  a  matter  of  favor  and  good 
will ;  but  the  defendant  Call  had  contracted  to  sell  tliem 
the  tobacco  factory  and  premises  connected  therewith,  and 
had  a  personal  and  valuable  interest  in  the  success  of  their 
business,  and  for  the  purpose  of  enabling  them  to  carry  on 
their  business  of  manufacturing  tobacco,  he  '^agreed  to 
mortgage  the  said  factory  and  premises  in  their  behalf  to 
enable  them  to  obtain  money  to  that  end,'^  In  effectuating  this 
purpose,  he  executed  the  mortgage.  It  is  stipulated  ia  it, 
that  the  note  for  $5,000  shall  be  paid,  "when  due  as  afore- 
said," that  is,  tweh^e  months  next  after  the  first  day  of  June, 
1876,  then,  the  deed  of  mortgage  should  "be  void  and  of 
no  effect,"  but  if  it  shall  not  then  be  paid,  then  it  should 
"  remain  as  an  indemnity  to  the  said  Steele  for  all  losses  which 
he  may  sustain  by  reason  of  his  suretyship  to  the  said  bank 
for  said  Jones  Bros.,  for  the  said  sum  of  five  thousand  dol- 
lars, the  said  property  to  he  liable  as  an  indemnity  for  no  more 
tlianjive  thousand  dollars/^ 

It  is  contended  by  the  defendant  Call,  that  the  words, 
**  the  said  property  to  be  liable  as  indemnity  for  no  more 
than  five  thousand  dollars,"  limits  the  indemnity  provided 
to  that  exact  sum.  We  cannot  accept  this  interpretation  as 
the  correct  one. 

The  words  must  be  given  such  import  as  will  make  them, 
and  the  provision  embodied  in  them,  harmonize  with  the 
general  purpose  of  the  agreement,  and  the  particular  stip- 
ulations and  qualifications  contained  in  it,  if  this  can  be 
done.  The  general  purpose  was,  as  we  have  seen,  to  indem- 
nify the  intestate  against  all  loss  incident  to  the  suretyship. 
The  surety  had  no  interest  in  Jones  Bros.'  enterprise  so  far 
as  appears,  but  Call  did.  And  it  is  provided  in  terms,  that 
if  default  in  the  payment  of  the  debt  at  maturity  shall  be 
made,  the  deed  shall  "  remain  as  an  indemnity  to  the  said 
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Steele  for  all  losses  which  he  may  sustain  by  reason  of  his 
suretyship  to  the  said  bank  "  for  the  debt.  Any  interest  due 
on  it,  if  not  paid,  was  incident  to  and  part  of  it.  If  Steele 
had  paid  the  debt  at  maturity,  he  would  have  been  entitled 
to  interest  upon  the  money  so  paid  by  him  until  he  should  be 
repaid.  Why  then  sh  ould  he  not  be  indemnified  for  the 
incidental  part  of  the  debt  as  we  11  as  the  debt  itself?  The 
nature  of  the  transaction  suggests  that  the  indemnity  should 
extend  to  the  interest.  Apart  from  the  stipulations  in  the 
agreement,  in  the  order  of  such  things,  the  indemnity  would 
extend  to  the  interest,  and  taking  the  stipulations  and  qual- 
ifications in  their  spirit,  they  contemplate  that  it  shall  so 
extend. 

But  it  is  asked,  what  effect  is  to  be  given  to  the  plain 
words  of  limitation  as  to  the  liability  of  the  mortgaged 
property?  Are  they  to  be  eliminated  merely  ?  Certainly  not. 
They  must  be  given  their  legitimate  weight.  But  they  were' 
intended  to  serve  a  different  purpose  from  that  so  attributed 
to  them.  This  purpose  is  obscured  by  their  location  and 
connection  in  tlie  agreement.  The  debt  was  created  and 
the  mortgage  made  to  enable  Jones  Bros.,  to  whom  Call  had 
contracted  to  sell  the  factory  and  premises  connected  with 
it,  to  carry  on  their  business  of  manufacturing,  and  the 
mortgage  of  the  property  that  belonged  to  Call  was  made 
specially,  "  to  enable  them  to  obtain  money," — how  much, 
is  not  in  this  immediate  connection  specified;  but  it  is 
made  definite  in  the  subsequent  clause,  which  provides, 
that  **  the  said  property  to  be  liable  as  an  indemnity  for  no 
more  than  five  thousand  dollars,"  that  is,  for  not  more  than 
the  debt  mentioned  and  the  interest  that  might  come  due 
upon  and  as  part  of  it.  The  limitation  was  intended  to 
prevent  any  increase  of  that  debt  by  enlarging  the  note,  or 
getting  money  by  means  of  a  new  note. ''  to  carry  on  the 
said  business  of  manufacturing."  The  sum  of  money  real- 
ized from  the  note  was  all  that  was  intended  to  be  obtained 

13 


194  IN  THE  SUPREME  COURT. 


Stafford  v.  Jonks. 


through  the  means  of  the  mortgage,  and  to  render  certain 
the  indefinite  purpose  expressed  in  the  preamble,  to  get 
money  to  carry  on  the  business  by  means  of  the  indemnity 
provided  by  tlie  mortgage.  The  limitation  was  inserted, 
not  in  the  connection  where  it  ought  to  appear,  but  in  a 
subsequent  provision.  If  the  clause  limiting  the  amount 
of  the  debt  had  been  inserted  in  its  proper  place  at  the  end 
of  the  preamble,  its  meaning  and  purpose  would  have  ad- 
mitted of  little  question. 

The  real  end  to  be  attained  in  construing  agreements,  is 
to  ascertain  and  determine  accurately  what  the  contracting 
parties  engaged  to  do  or  not  to  do.  In  accomplishing  this 
purpose,  it  is  a  well  understood  rule  of  construction,  that 
the  whole  of  the  agreement  must  be  considered,  and  not 
simply  parts  of  it.  When  it  contains  stipulations  and 
qualifications,  it  cannot  be,  that  the  intention  of  the  parties 
was,  that  some  of  them  shall  be  altogether  or  partly  disre- 
o-arded,  while  others  are  given  undue  weight  and  impor- 
tance and  allowed  to  shape  and  control  the  efifect  of  the 
agreement;  on  the  contrary,  such  meaning  must  be  given 
to  particular  parts,  as  will,  without  violence  to  words,  be 
consistent  with  all  the  other  parts  and  with  the  evident  pur- 
pose and  intention  of  the  contracting  parties.  Regard  isto 
be  paid,  not  simply  to  the  language  of  any  particular  part 
of  the  agreement,  but  to  the  language  and  bearing  of  the 
whole  of  it,  where  there  is  seeming  conflict.  If  there  be 
found  in  any  particular  clause  an  expression  not  so  compre- 
hensive in  its  import  as  other  clauses  or  words  may  be,and 
that  these  are  contradictory  or  inconsistent,  and  that  upon 
a  view  of  the  whole  instrument  the  real  intention  of  the 
parties  can  be  ascertained,  effect  must  be  given  to  that  inten- 
tion, notwithstanding  the  words  or  clauses  of  less  import. 
And  in  order  to  ascertain  such  intention,  words  and  clauses 
may  be  transposed,  so  as  to  give  them  their  legitimate  weight 
and  effect.     It  is  oftentimes  necessary  to  do  this  in  order  to 
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give  effect  to  an  agreement,  and  effectuate  the  real  inten- 
tion of  the  parties.  McNeely  v.  Carter^  1  Ired.,  141 ;  Dwig- 
(jins  V.  Shaw,  6  Ired.,  46 :  Smith  on  Contracts,  404,  et  seq. 

We  think  that  the  court  below  erred  in  its  construction 
of  the  mortgage  in  question,  and  that  its  judgment  must 
therefore  be  reversed.  Let  this  be  certified  to  the  superior 
court. 

Error.  Reversed. 


E.  S.  HARKNESS  v.  HANNAH  HARKEY. 


Will8. 


A  testator  disposes  of  his  plantation,  household  and  kitchen  furni- 
ture, and  makes  sundry  money  legacies  as  the  ^'  full  shares  "  of 
the  legatees  named,  and  then  provides,  after  payment  of  debts, 
**that  the  remainder  of  my  property  be  sold  and  equally  divided 
between  my  two  sons;"  Held,  that  the  court  below  erred  in  hold- 
ing that  the  money  on  hand  at  the  testator's  death  was  undis- 
posed of.  The  testator  did  not  intend  to  die  intestate  as  to  any 
of  his  property.  The  money  on  hand  and  the  proceeds  of  sale  of 
•'  the  remainder  of  his  property  "  go  to  make  up  the  residuary  fund 
to  be  divided  between  his  sons. 

(Bradley  v.  Jones,  2  Ired.  Eq.,  245;  Ale.ciinder  v.  Alexatnler,  6  Ired. 
Eq.,  229;  ^ales  v.  Scahs,  6  Jones  Eq.,  163;  Hofjnn  v.  HorjaUy  63 
N.  C,  222,  cited  and  approved.) 

Civil  Action  for  construction  of  a  will,  heard  at  Spring 
Term,  1884,  of  Union  Superior  Court,  before  MacRae,  J. 

E.  8.  Harkness  and  P.  C.  Stinson,  executors  of  John 
Harkey  deceased,  brought  this  action  against  the  widow  and 
heirs-at-law  of  the  testator  to  obtain  a  construction  of  his 
will. 
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The  court  below  adjudged  that  the  testator  made  no  dis- 
position of  the  money  (now  in  his  executors'  hands)  and  is 
therefore  intestate  as  to  that  fund.  From  this  judgment 
the  defendants  appealed. 

Messrs.  Payne  ti  Vann,  for  plaintiffs. 
Messrs.  Covington  &  Adams,  for  defendants. 

Merrimon,  J.  The  following  is  a  copy  of  the  material  parts 
of  the  will,  we  are  called  upon  to  construe  : 

1st.  I  will  and  devise  that  my  wife,  Hannah  Harkey, 
have  the  plantation,  household  and  kitchen  furniture,  and 
everything  that  belongs  to  the  plantation  on  which  I  now 
live  during  her  natural  life,  then  said  plantation,  contain- 
ing one  hundred  and  twelve  acres,  to  be  Clark  Harkey's 
during  his  natural  life,  and  if  he  die  without  heirs,  then 
said  land  to  go  to  John  F.  Harkey  or  his  heirs. 

2nd.  I  will  that  Madison  Harkey's  heirs  each  shall  have 
ten  dollars  apiece,  and  that  shall  be  their  full  .share. 

3rd.  I  will  that  Thomas  Harkey  shall  have  fifty  dollars, 
and  James  Milton  Harkey  shall  have  fifty  dollars,  and  that 
Mary  C.  Harkey  shall  have  fifty  dollars,  and  Ida  F.  Harkey 
shall  have  fifty  dollars,  and  that  Ellen  Harkey  shall  have 
fifty  dollars,  and  that  Louisa  Harkey  shall  have  fifty  dol- 
lars, and  that  shall  be  their  full  share. 

4th.  I  will  and  devise  that  after  my  just  debts  are  paid, 
and  burial  expenses  of  myself  and  wife  Hannah,  that  the  re- 
mainder of  my  property  be  sold  and  equally  divided  be- 
tween my  two  sons,  Clark  W.  Harkey  and  John  F.  Harkey, 
and  that  they  shall  furnish  suitable  tombstones  for  myself 
and  wife  Hannah  out  of  the  4th  item  of  this  my  will. 

It  seems  to  have  been  the  purpose  of  the  testator  not  to 
die  intestate  as  to  any  of  his  property,  but  to  dispose  of  the 
whole  of  it,  of  ever}'  kind,  by  his  will.  He  first  makes  par- 
ticular dispositions  of  portions  of  it,  and  then,  in  the  last 
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clause,  he  makes  a  sweeping  residuary  provision  in  favor  of 
his  two  sons.  After  having  made  provision  for  his  wife  and 
certain  other  persons,  and  for  the  payment  of  his  dehts  and 
the  burial  expenses  of  himself  and  his  wife,  he  then  pro- 
vides, "  that  the  remainder  of  my  property  be  sold  and  equally 
divided  between  my  two  sons,  Clark  W.  Harkey  and  John 
F.  Harkey,  and  that  they  shall  furnish  suitable  tombstones 
for  myself  and  wife  Hannah  out  of  the  4th  item  of  this  mv 
will." 

The  words,  "  the  remainder  of  my  property,"  are  very 
broad  and  comprehensive  in  their  meaning,  and  no  purpose 
to  use  them  in  a  restricted  sense  appears.  He  had,  just  be- 
fore he  employed  them,  disposed  of  land,  "  household  and 
kitchen  furniture,  and  everything  that  belongs  to  the  plant- 
ation," and  likewise  provided  pecuniary  legacies  amounting 
to  several  hundred  dollars.  He  was  advertent  to  the  varietj'' 
of  his  property ;  he  thought  of  the  various  kinds  he  had, 
and  by  the  "remainder"  he  meant  all  like  property  he 
might  have  at  the  time  of  his  death.  The  word  "  property  " 
is  broad  enough  in  its  legal  meaning  to  embrace  money- 
notes,  bonds  and  the  like,  and  the  word  "remainder"  im- 
plies all,  the  whole  that  is  left.  Besides,  his  sons  Clark  and 
John  seem  to  have  been  the  chief  objects  of  his  bounty  after 
providing  for  his  wife.  He  devises  his  plantation  to  his 
wife  for  life,  then  to  his  son  Clark  for  his  life,  and  if  he 
should  die  without  children,  then  to  John  or  his  heirs.  As 
to  those  to  whom  he  gives  pecuniary  legacies,  he  expressly 
provides  that  what  he  gives  them  respectively  "  shall  be 
their  fall  share,"  plainly  meaning  their  full  share  of  bis 
whole  estate. 

The  purpose  of  the  testator,  after  the  provisions  made  in 
the  first  clause  of  his  will,  was  to  turn  bis  whole  estate  into 
a  cash  fund,  and  after  paying  bis  debts,  buritil  expenses  and 
the  pecuniary  legacies,  to  divide  the  remainder  equally  be- 
tween his  two  sons,  Clark  and  John.    This  much  be  charged 
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his  executors  to  do,  aud  then  he  charged  his  sons  to  **  fur- 
nish suitable  tombstones  "  for  his  wife  and  himself  out  of 
the  fund  they  might  realize  out  of  the  fourth  clause.  The 
money  on  hand  at  his  death  served  the  purpose  of  paying 
the  debts  and  legacies,  and  any  part  of  it  left  remained 
ready  to  be  divided  as  part  of  the  general  residuary  fund 
arising  from  the  sale  of  the  property.  The  fourth  clause 
must  be  taken  as  meaning  that  the  property  other  than 
cash  shall  be  sold  to  make  the  whole  fund,  cash,  to  be  di- 
vided. 

It  is  suggested  that  the  testator  did  not  mean  by  the 
fourth  clause  of  his  will  that  the  money  on  hand  should  be 
sold;  that  such  a  direction  would  be  idle  and  nonsensical, 
and  therefore  he  did  not  dispose  of,  nor  intend  to  dispose 
of  the  money  on  hand  at  the  time  of  his  death.  We  agree 
that  he  surely  did  not  intend  that  the  money  should  be 
sold,  but  non  constat^  that  he  did  not  intend  to  dispose  of  it 
as  part  of  his  property  given  to  his  two  sons.  The  general 
purpose  manifested  by  the  will  as  a  whole,  as  well  as  its 
several  provisions,  go  to  justify  the  construction  we  give  it, 
and  the  mere  fact  that  the  testator  omitted  in  the  residuary 
clause  to  specify  that  the  money  should  not  be  sold,  but 
should  go  to  increase  the  fund  raised  by  the  sale  of  other 
property,  cannot  be  allowed  to  disappoint  the  purpose  in- 
dicated in  the  way  we  have  pointed  out.  It  is  more  reason- 
able to  conclude,  that  he  meant  to  direct  the  sale  of  such 
parts  of  the  remainder  of  his  property  as  might  be  necessary 
to  turn  the  whole  of  it  into  a  cash  fund  for  the  purpose 
contemplated.  It  is  sufiScient  that  it  appears  that  the  tes- 
tator intended  that  his  money  on  hand,  and  as  well,  his 
ehoses  in  action,  should  pass  by  the  residqary  clause. 

There  are  cases  no  doubt  somewhat  similar  to  this,  where 
the  implication  that  the  money  on  hand  and  the  ehoses  in 
action  passed  under  a  residuary  clause  did  not  arise,  and  it 
was  held  that  the  testator  died  intestate  as  to  such  things. 


OCTOBER  TERM,  1884.  199 


BoiNo  V.  Railroad. 


Such  are  the  cases  of  Bradley  v.  JoncB,  2  Ired.  Eq.,  245 ; 
Alexander  v.  Alexander,  6  Ired.  Eq.,  229,  and  Scales  v.  Scales, 
6  Jones  Eq.,  163;  but  iii  these  and  like  cases,  the  intent  of 
the  testator  not  to  die  intestate,  and  to  giye  his  cash  and 
choses  in  action  to  certain  of  his  children,  did  not  appear 
as  strongly  as  in  this  case.  This  case  is  more  like  that  of 
Hogan  v.  Hogan,  63  N.  C,  222. 

The  superior  court  erred  in  the  advice  and  direction  it 
gave  the  executors.  The  cash  on  hand,  after  the  payment 
of  debts,  funeral  expenses  and  pecuniary  legacies,  ought  to 
go  with  the  proceeds  of  the  sale  of  the  remainder  of  the 
property  that  must  be  sold,  to  the  two  sons,  Clark  W.  Harkey 
and  John  F.  Harkev,  and  we  so  advise  and  direct.  Let  this 
be  certified  to  the  superior  court  according  to  law. 

Error.  Reversed. 


D.  L.  BOING  V.  RALEIGH   &   GASTON  RAILROAD 

COMPANY. 

Railroads — Negligence— Damages. 

1.  The  deciaioQ  in  Roberts  \,  Eaiirodd^  88  N.  C,  560,  to  the  effect 
that  the  measure  of  plaintiff  ^s  damages  la  an  action  against  a 
railroad  for  kiUing  a  cow,  is  the  difference  between  the  value  of 
the  animal,  living,  and  of  its  dead  body,  as  beef,  is  approved. 

2.  A  new  trial  is  awarded  upon  the  issue  as  to  damages,  but  the 
findings  upon  the  other  issues  will  remain  undisturbed. 

{Roberts  Y,  Railroad,  88  N.  C,  560;  BuHmi  v.  Railroad,  84  N.  C, 
192;  Ltndley  v.  Railroad,  88  N.  C. ;  547,  cited  and  approved.) 

Civil  Action  tried  at  Spring  Term,  1883,  of  Vance  Supe- 
rior Court,  before  Qilmer,  J. 
The  defendant  appealed. 
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Jlessrs.  Young  &  Henry,  for  plaintiff. 
Messrs.  Hinsdale  &  Devereux,  for  defendant. 

Smith,  C.  J.  The  plaintiff's  action  is  to  recover  damages 
for  his  cow  run  over  and  killed  by  the  train  of  the  defend- 
ant from  the  negligence  and  mismanagement  of  its  oflScers 
and  servants  in  charge. 

The  only  exception  presented  on  the  defendant's  appeal 
is  to  the  refusal  of  the  court  to  charge  the  jury  that  the 
measure  of  the  plaintiff's  damages  was  the  diflFerence  be- 
tween the  value  of  the  cow,  living,  and  of  its  dead  body,  as 
beef. 

The  killing  is  not  itself  a  conversion  of  the  animal  to  the 
use  of  the  defendant,  but  it  remained  still  the  property  of 
plaintiff  and  at  his  disposal,  and  whatever  price  it  would 
then  and  there  command,  should  go  in  mitigation  of  dam- 
ages. This  is  the  rule  where  the  injury  does  not  cause  death, 
and  as  cows  are  used  for  food,  there  is  no  sufficient  reason 
for  not  making  the  deduction  asked  in  the  present  trial. 

The  case  falls  directly  within  the  ruling  in  Roberts  v.  Bail- 
road,  88  N.  G.,  560,  which,  as  we  were  told  in  the  argument, 
had  not  been  reported  when  the  trial  took  place.  We  are 
content  to  refer  to  this  as  a  decisive  adjudication  which 
must  control. 

There  is  error  and  there  must  bo  a  new  trial  upon  the 
issue  of  damages,  while  the  other  findings  will  remain 
undisturbed;  as  was  the  course  pursued  in  Burton  v.  Rail- 
road, 84  N.  C,  192 ;  Undley  v.  Railroad,  88  N.  C,  547.  The 
cause  will  be  remanded  to  this  end. 

Error.  Venire  de  novo. 
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MELVILLE  DORSE Y  v.    RALEIGH  &     GASTON   RAILROAD 

COMPANY. 

Appeal  Bond. 

An  appeal  bond  made  payable  to  the  state  is  void.  The  state  -will 
not  become  a  trustee  for  a  citizen  in  the  pursuit  of  his  personal 
rights,  except  in  cases  specially  provided  by  law — as  guardian 
bonds,  &c. 

lOfficey.  Huffsteller,  67  N.  C,  449;  State,  d-c.,  v.  Shideif,  1  Ired.,  597, 
cited  and  approved.) 

Civil  Action,  commenced  befose  a  justice  of  the  peace, 
and  tried  on  appeaVat  June  Terra,  1883,  of  Vance  Superior 
Court,  before  GUmer,  J. 

Upon  call  of  the  case  in  this  court  tlie  defendant  moved  to 
dismiss  the  appeal. 

Jfe887'5.  Yoxvng  &  Henry,  for  plaintiff. 
MeBsrs,  Hinsdale  &  Devereux,  for  defendant. 

Smith,  C.  J.  The  defendant  moves  to  dismiss  the  appeal 
on  the  ground  that  the  appellant's  undertaking  does  not 
conform  to  the  requirements  of  the  statute,  and  is  ini-ffectual 
as  a  security  for  his  costs.  It  is  in  form  a  penal  bond,  drawn 
payable  to  the  state  with  condition,  which,  after  reciting 
the  rendering  of  judgment  and  the  intended  appeal  for 
which  it  is  given,  proceeds  in  these  words: 

^*Now  therefore,  if  the  said  judgment  or  any  part  thereof 
shall  be  affirmed,  or  this  appeal  shall  be  dismissed,  then 
and  in  that  case,  this  obligation  to  be  in  full  force  and 
eflfeet,  and  the  above  bounded,  Melville  Dorsey  and  R.  E. 
Young,  to  pay  all  costs  that  may  be  awarded  against  this 
appellant  on  such  appeal,  and  all  damages  which  the  court 
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may  award  against  him;  otherwise  this  obligation  to  be 
noil  and  void." 

The  objections  to  the  instrument  are,  that  being  executed 
to  the  state,  it  cannot  be  enforced  as  a  security  for  the  ap- 
pellee, and  that  the  condition  is  unreasonable  and  void  in 
declaring  the  obligation  void  in  the  contingency  of  the  de- 
fendant's being  adjudged  his  costs  and  the  plaintiff's  failure 
to  pay  them. 

We  should  not  hesitate  to  hold  that  the  inconsistency  of 
the  concluding  clause,  with  the  other  provisions  contained 
in  the  condition,  does  not  vitiate  and  annul  the  obligation, 
and  may  be  discarded  as  repugnant  to  the  general  scope 
and  clearly  expressed  purpose  of  the  bond  to  provide  for 
the  costs  of  the  appellee,  if  the  motion  was  based  upon 
this  defect  alone. 

It  is  laid  down  in  Hurl,  on  Boiids,  31,  (9  Law  Libr.)  as  a 
principle  of  construction,  that  where  the  condition  of  a 
bond  was,  if  the  obligor  did  not  pay,  where  the  negative 
was  improperly  inserted,  a  certain  sum  to  the  obligee,  then 
the  obligation  to  be  void,  the  repugnant  part  will  be  re- 
jected and  effect  be  given  to  the  obligation  according  to  the 
manifest  intent  of  the  parties. 

The  author's  citations  fully  support  his  proposition. 
WiJh  V.  WfigU,  2  Mod.,  285 ;    WeUs  Tregusan,  2  ttalk.,  463. 

But  the  other  objection  to  the  bond  is  fatal  to  its  validity. 
Had  no  person  beien  named  in  the  undertaking  to  whom  it 
was  payable,  and  the  instrument  been  without  seal,  it  would 
have  beeii  sufficient  under  the  ruling  in  the  case  of  the 
Clerk's  Office  v.  fiu^i^fer,  67  N.C.,  449,  a  conclusion  arrived 
at  not  without  much  hesitancy  as  shown  in  the  opinion  of 
the  court. 

But  the  state  does  not  permit  itself  in  its  sovereign  ca- 
pacity to  become  a  trustee  for  its  citizens  in  the  pursuit  of 
their  personal  rights,  except  in  cases  special!}'  provided  for 
by  law,  and  when  it  has  delegated  the  power  to  agents  to 


OCTOBER  TERM,  1884.  203 


OsBOBNB  17.  Mull. 


take  £ecQrities  ia  its  own  name,  as  in  the  case  of  guardian 
bonds  and  the  like. 

Nor  can  such  a  bond  be  upheld  as  good  at  common  law, 
since  this  would  be  only  when  the  bond  is  beneficial  to  the 
state  in  its  corporate  capacity.  StatCf  <S:c.,  v.  Shirley.  1 
Ired.,  597. 

We  are  unable  to  sustain  the  instrument  by  rejecting  the 
words  by  which  the  obligation  to  the  state  is  incurred,  even 
if  without  them  the  residue  would  be  a  substantial  com- 
pliance with  the  act,  for  this  is  the  substance  of  the  contract, 
while  the  other  is  the  avoidance,  and  no  construction  is  ad- 
missible which  substitutes  an  obligee  in  the  place  of  the  one 
with  whom, in  form,  the  parties  who  execute  the  bond  under- 
take to  contract. 

The  motion  must  be  sustained  and  the  appeal  dismissed, 
and  it  is  so  ordered. 

Appeal  dismissed. 


J.  E.  OSBORNE  and;¥ife  v.  WILLIAM  MULL  and  wife. 

Partition — Marriage  prior  to  act  of  1848 — RiglU  of  huiband 
to  convey  vnihout  joinder  of  wife — Tenant  by  Courtesy — £8- 
toppel — Tenants  in  remainder  cannot  compel  partition. 

1.  The  feme  plaintiff  and  her  husband  made  a  verbal  agreement 
with  the  feme  defendant  and  her  husband  to  divide  the  land  ac- 
qoired  through  the  femes  covert,  and  the  same  was  accordingly 
done  and  mutual  deeds  executed  conveying  the  share  allotted  to 
each,  but  without  the  privy  examination  of  their  wives.  The 
marriages  took  place  prior  to  the  act  of  1848,  (The  Code,  $  1840) 
and  there  were  children  bom  alive ;  Held, 
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(1)  The  husbands  are  tenants  by  the  conrtesy  initiate,  and  have 
the  right  to  convey  their  interest  without  the  signature  and  privy 
examination  of  their  wives. 

(2)  It  was  competent  to  make  tlie  division  in  such  case,  and  it 
must  stand  at  least  until  one  of  the  husbands  shall  die,  and  each 
is  estopped  by  his  deed  to  deny  the  title  of  the  other  in  the  part 
so  conveyed. 

2.  Partition  can  be  made  only  by  tenants  in  common  who  are  seized 
of  the  freehold,  and  not  by  those  in  remainder  or  reversion. 
Wood  V.  Sugr/^  ant<\  93. 

(Fa(/an  v.  Walker,  Sired.,  634;  Wilson  v.  Arejitz,  70  K  C,  670; 
Zf/ofi  V.  Akiii^  78  N.  C,  258;  Willknns  v.  Lanier ^  Busb.',  30;  Han- 
sell  \.  Mizeil,  6  Ired.  Eq.,  392;  Maxwell  \.  Maxwell,  8  Ired.  Eq., 
25,  cited  and  approved.) 

Petition  for  partition,  heard  on  appeal  at  Fall  Term, 
1883,  of  Cleveland  Superior  Court,  before  Gilmei\  J. 

The  plaintiffs  brought  this  proceeding  to  compel  parti- 
tion of  the  land  described  in  the  petition.  It  is  alleged  in 
the  petition  that  the  feme  plaintiff  and  the  feme  defendant 
are  seized  in  fee  as  tenants  in  common  of  the  land.  This 
the  defendants  deny  in  their  answer,  and  aver  that  parti- 
tion of  said  land  has  been  made  by  mutual  consent. 

The  facts  agreed  upon  and  submitted  to  the  court  below 
are,  in  several  respects,  very  indefinitely  stated  in  the  record. 
It  appears,  however,  with  tolerable  certainty,  that  the  feme 
plaintiff  ij^termarried  with  her  co-plaintiff  shortly  before 
she  was  twenty-one  years  of  age,  and  before  the  year  1844, 
and  had  issue  of  the  marriage  born  alive,  and  that  she  was 
seized  in  fee  as  tenant  in  common  with  the  feme  defendant, 
(her  sister)  of  the  lands  specified  in  the  petition,  at  the  time 
of  and  since  her  marriage. 

The  feme  defendant  likewise  intermarried  with  her  co- 
defendant  some  time  before  she  became  twenty-one  years  of 
age,  and  before  the  year  1844,  and  had  issue  of  the  mar- 
riage born  alive,  and  she  was  seized  in  fee,  as  tenant  in 
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Gommon  with  the  feme  plaintiff,  (her  sister)  of  tbo  same 
lands  at  the  time  and  since  her  marriage. 
Soon   after  the   marriage  of  the   plaintiffs   they  settled 

•  * 

themselves  upon  the  southern  part  of  said  land,  and  con- 
tinued to  live  Ithereoo  until  the  spring  of  1858,  and  the  de- 
fendants, soon  after  their  marriage,  settled  themselves  upon 
the  northern  part  thereof,  and  continued  to  live  thereon 
until  the  spring  of  1858. 

On  the  28th  of  March,  1858,  the  plaintiffs  and  defendants 
made  a  verbal  agreement  to  divide  the  land,  and  commis- 
sioners and  a  surveyor  for  that  purprse  were  selected  by 
their  mutual  and  common  consent,  and  they  made  division 
thereof  by  metes  and  bounds,  assigning  to  the  plaintiffs 
the  southern  part,  and  to  the  defendants  the  northern  part 
thereof;  and  the  plaintiffs,  on  the  8th  day  of  April,  1858, 
executed  to  the  defendants  a  deed,  conveying  in  form  the 
fee,  their  interest  in  the  part  of  the  land  so  allotted  to  the 
defendants ;  and  the  defendants,  on  their  part,  executed  a 
like  deed,  conveying  in  form  the  fee  to  the  plaintiffs,  their 
intereet  in  the  land  so  set  apart  to  them. 

The  parties  respectively  made  considerable  improvements 
upon  the  land  so  divided,  and  acquiesced  in  such  division 
until  the  institution  of  this  proceeding. 

Both  the  femes  covet't  signed  the  deeds  respectively  as 
mentioned  above,  but  neither  of  them  was  ever  privily  ex- 
amined touching  the  execution  of  the  same  by  her. 

The  clerk  of  the  superior  court,  upon  the  hearing  of  the 
matter  before  him,  awarded  an  order  of  partition,  and  from 
this  judgment  the  defendants  appealed  to  the  superior  court 
in  term  ;  in  that  court,  the  order  of  the  clerk  was  affirmed, 
and  the  case  remanded,  and  from  this  order  the  defendants 
appealed  to  this  court. 

Messrs,  Gidney  &  Webb,  and  Cabiness  and  Hoke  &  Hoke,  for 
plaintiffs. 
No  counsel  for  defendants. 
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Merrimon,  J.,  after  staling  the  above.  It  will  be  observed 
that  the  marriage  of  the  plaintiffs  and  that  of  the  defend- 
ants took  place  before  the  statute  of  1848  (The  Code,  § 
1840),  and  it  does  not  therefore  afTect  any  right  of  the  hus- 
band of  the  feme  plaintifT  or  that  of  the  husband  of  the 
feme  defendant,  in  respect  to  any  interest  each  may  have  in 
the  real  estate  of  his  wife  by  virtue  of  the  marriage.  That 
statute,  by  its  terms  and  effect,  applies  only  to  marriages 
that  have  occurred  since  the  third   Monday  of  November, 

1848. 

As  the  plaintiffs  int^erinarried  prior  to  the  year  1848,  and 
there  were  children  of  the  marriage  born  alive,  and  the 
feme  plaintiff  was  seized  during  the  marriage  of  the  land 
described  in  the  petition,  the  husband,  the  male  plaintiff, 
became  tenant  by  the  courtesy /m^ia^e.  He  had  a  life  estate 
in  the  lands,  in  his  own  right,  thut  might  be  sold  under 
execution,  or  he  might  sell  and  convey  by  deed  of  bargain 

and  sale. 

The  same  may  be  said  as  to  the  defendants,  and  the  right 
of  the  male  defendant.  He  also  was  tenant  by  the  courtesy 
iniiiaiCy  and  hod  power  to  sell  and  convey  his  life  estate  in 
the  land  just  as  he  might  convey  the  title  to  any  land  he 
might  acquire  by  purchase.  Fagan  v.  Walker^  5  Ired.,  634; 
WiUon  V.  Armiz,  70  N.  C,  670;  Lyon  v.  Akin,  78  N.  C,  258; 
WilliamB  v.  Lanier,  Busb.,  30. 

Granting  that  the  deeds  signed  by  the  feme  plaintiff  and 
the  feme  defendant  respectively,  on  the  8th  day  of  April, 
1858,  in  pursuance  of  a  verbal  agreement  to  divide  the  land, 
was  void,  because  they  were  not  privily  examined,  never- 
theless, as  the  husbands,  each  had  a  life  estate  in  the  land, 
jt  was  competent  for  them  to  make  the  division  that  was 
made,  to  last,  at  least,  until  one  of  them  should  die;  and 
the  deed  each  of  them  executed  to  the  other  operated  to 
pass  his  title  as  it  purported  to  do. 

The  division  of  the  land  as  to  them   was  binding,  and 
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€ach  is  estopped  by  his  deed  to  deny  the  division  Tnade  by 
them  and  the  right  of  the  other  in  respect  thereto. 

The  feme  plaintiff  and  the  feme  defendant  are  not  entitled 
to  have  partition  of  the  land  pending  the  life  estate  of  their 
respective  husbands.  Partition  can  only  be  made  by  ten- 
ants in  common  who  are  seizied  of  the  freehold,  and  not  bv 
those  who  have  the  remainder  or  reversion.  Ordinarily, 
partition  lies  only  in  favor  of  one  who  has  a  seizin  and 
right  of  immediate  possession.  Hassell  v.  Mizell,  (>  Ired.  Eq., 
392 ;  Maxwell  v.  Maxwell,  8  Ired.  Eq  ,  25 ;  Wood  v.  Sugg,  ante^ 
03;  1  Wash.  Real.  Pr.,  583. 

There  is  error.  The  superior  court  in  term  ought  to  have 
disaflSrraed  the  judgment  of  the  clerk  of  that  court  award- 
ing the  order  of  partition,  and  directed  the  proceeding  to  be 
dismissed.  The  judgment  of  the  superior  court  must  be  set 
aside  and  judgment  entered  there,  setting  aside  the  judg- 
ment of  the  clerk  of  that  court  and  directing  the  clerk  to 
dismiss  the  proceeding. 

To  that  end,  let  this  opinion  be  certified  to  the  superior 
court.    It  is  so  ordered. 

Error.  Reversed. 


JAMES  HOWELL  and  others  v.  WILLIAM  M.  TYLER,  Executor. 

Conslrudion  of  Will — Illegitimate  Children^  right  to  take  under — 

Executors  and  Administrators. 

1.  A  testator,  among  other  things,  provides  as  follows:  *^What  is 
yet  remaining,  not  above  disposed  of,  shall  be  held  and  disposed 
of  for  the  benefit  of  M.  's  heirs,  by  iny  executor,  or  in  such  man- 
ner as  he  may  think  just  and  proper;^'  ffeJd,  that  the  conduding 
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words  enlarge  the  discretion  of  the  executor,  but  the  power  ex- 
ercised must  be  ''for  the  benefit'^  of  the  heirs,  and  not  to  dispose 
of  the  estate  so  as  to  divest  himself  ot  the  attaching  trust. 

2.  Where  a  bequest  is  immediate — not  dependent  upon  a  preceding 
limited  estate — to  the  heirs  of  a  living  person,  and  the  children 
of  such  person  are  illegitimate ;  Jfeld^  they  have  the  right  to  take, 
under  the  act  which  declares  that  a  limitation  to  the  '^  heirs'' 
shall  be  construed  to  be  the  ^'children'*  of  such  person,  unless  a 
contrary  intention  appears.  The  Code,  §1329.  The  ruling  in 
Thompson  v.  McDonald,  2  Dev.  &:  Bat.  Eq.,  463,  commented  on. 

3.  **Igiveto  the  children  of  my  brother  William  and  my  sister 
Martha  one-half  of  all  the  money  on  hand  at  my  death, '^  taken 
in  connection  with  other  provisions  in  the  will,  authorizes  a  dis- 
tribution of  the  fund  in  equal  parts  between  the  children  of  his 
brother  and  the  children  of  his  sister,  so  as  to  carry  out  the  in- 
tention of  the  testator.  The  general  rule  is'that  such  limitations 
will  be  held  to  be  per  capita,  but  the  rule  will  yield  whenever  a 
different  intention  is  indicated. 

4.  The  sale  of  the  land  of  the  testator  by  the  executor  and  his  pur- 
chase of  the  same  through  an  agent  is  a  nullity. 

{Thompson  v.  McDonald,  2  Dev.  &  Bat.  Eq.,  463;  Kirkptt trick  v. 
Rogers,  6  Ired.  Eq.,  130:  Waller  v.  Forsythe,  Phil.  Eq.,  353;  Adams 
v.  Adams,  2  Jones  Eq.,  215;  Bryant  v.  Sf'ott,  1  Dev.  &  Bat.,  155, 
cited  and  approved.) 

Special  Proceeding  commenced  before  the  clerk  for  an 
account  and  settlement  of  the  estate  of  William  Tyler,  de- 
ceased, and  heard  at  Fall  Term,  1882,  of  Granville  Supe- 
rior Court,  before  Shipp,  J. 

The  case  involves  the  construction  of  a  will.  The  de- 
fendant appealed  from  the  ruling  and  judgment  of  the  court 
below. 

Mr.  T,  B.  Venahlc,  for  plaintiffs. 
Mr,  if.  V.  Lanier,  for  defendant. 

Smith,  C.  J.  In  the  will  of  William  Tyler,  who  died 
80011  after  making  it,  in  July,  1870,  is  contained  the  follow- 
ing clause,  numbered  3 : 
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"  What  is  yet  remaioing,  not  above  disposed  of,  sliall  be 
held  and  disposed  of  for  the  btoefit  of  Martlia  J.  Trevau's 
heirs,  by  my  executor  hereafter  to  be  named,  or  in  such 
manner  as  be  may  think  best  and  proper." 

The  testator  left  three  children,  to- wit,  Alfred,  whom  he 
appoints  his  ezecator,  and  who  is  the  testator  of  the 
defendant  William  ;  the  defendant  William,  and  Martha, 
(ben  married,  who  had  no  children  born  in  wedlock,  but 
bad  four  illegitimate  children,  the  plaintiffs  Elizabeth  How- 
ell, Amanda  Tyler,  Hawkins  Tyler  and  Frances  Richard- 
son, the  youngest  of  whom  was  then  twelve  years  of  age. 

Alfred  Tyler  administered  upon  his  father's  estate,  but 
died  without  settling  it,  in  February,  1S74,  having  made  a 
will  wherein  he  appoints  his  brother  William  (the  defend- 
ant) executor,  and  makes  the  following  dispositions  of 
property : 

Item  2.  I  give  to  the  children  of  my  sister  Martha  Tre- 
van  all  that  portion  of  my  father's  estate  given  me  for  her 
support. 

Item  3.  I  give  to  the  children  of  my  brother  William  and 
tuy  sister  Martha  one-half  of  all  the  money  on  hand  at  my 
death. 

The  proper  construction  of  these  several  testamentary 
dispositions  and  the  effect  to  be  given  to  them,  passed  upon 
in  the  superior  court,  are  brought  up  for  revision  by  the 
defendant's  appeal. 

1.  The  first  inquiry  is  as  to  the  power  and  interest  vested 
in  the  executor  Alfred  under  the  concluding  clause  of  the 
bequest  for  the  benefit  of  Martha  Trevan's  heirs,  "oriii 
such  manner  as  he  may  think  best  and  proper."  The  pre- 
ceding words  are  that  the  fund  '^  shall  be  held  and  disposed 
of  for  the  benefit"  of  the  heirs  of  his  daughter  by  the  ex- 
ecutor, and  then  follows  the  language  recited. 

It  is  manifest,  if  we  regard  the  entire  clause,  that  the  tes- 
tator never  meant  to  take  away  from  the  beneficiaries  what 

14 
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was  to  be  held  and  managed  for  them, or  leave  it  in  the  power 
of  the  executor  to  dispose  of  the  legal  estate,  so  as  to  divest 
himself  of  the  attaching  trusts  and  deprive  them  of  any 
interest  in  the  property  itself,  and  in  that  for  which  it  may 
have  been  exchanged.  The  purpose  was  to  enlarge  the  dis- 
cretion reposed  in  the  executor,  to  be  exercised  however  for 
their  benefit,  when  exercised  at  all.  It  may  have  been 
needless  to  add  these  words,  since  he  had  been  alreadv  clcthed 
with  the  power  of  disposing  of  the  property,  but  it  would 
be  a  perversion  of  the  testator's  words,  when  this  power  was 
given  and  to  be  used  for  the  benefit  of  the  heirs,  to  attribute 
to  them  a  meaning  which  eflfectually  neutralizes  the  trusts, 
and  gives  him  the  property  divested  of  them.  The  clause 
must  be  so  interpreted  as  to  produce  harmony  in  its  parts, 
and  this  requires  the  construction  suggested. 

2.  The  next  inquiry  is  whetlier  the  plaintiffs,  illegitimate 
children  of  Martha,  she  having  had  none  others,  can  take 
under  the  terms  of  the  bequest  of  her  heirs. 

The  bequest  is  immediate  and  direct,  not  dependent  upon 
a  preceding  limited  estate,  and  unless  these  natural  children 
are  intended,  thp  gift  fails  for  want  of  a  donee  or  recipient. 
The  word  used  must  he  understood  as  synonymous  with 
the  word  children  for  the'statute  expressly  declares  that  a 
limitation  ''to  the  heirs  of  a  living  person  shall  be  con- 
strued to  be  to  the  children  of  such  person,"  unless  a  con- 
trary intention  appear  in  the  writing,  and  none  such  does 
appear  here.    The  Code,  §  1329. 

So,  inasmuch  as,  in  the  absence  of  children  born  to  the 
mother  in  wedlock,  those  of  illegitimate  birth  can  inherit 
from  the  mother  and  thus  become  her  heirs,  these  plaiutiiiis 
are  sufficiently  designated  by  the  term  which  describes  that 
relation. 

Assuming  then  that  '* heirs"  means  "children,"  must 
these  latter  be  legitimate  to  be  embraced  in  the  donation? 

Two  cases  are  cited  as  supporting  the  proposition  that  a 
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bequest  to  children  of  a  person,  without  further  explana- 
tion, is  a  bequest  to  children  that  are  legitimate,  and  fails 
if  there  are  none  such.  In  Thompson  v.  McDonald,  2  Dev. 
&  Bat.  Eq.,  463,  the  bequest  waa  •  to  two  sisters,  naming 
them,  with  a  limitation  that  if  either  should  die  without  a 
child  or  children  living  at  her  death,  "  the  whole  shouW 
survive  to  the  surviving  sister,  her  heirs  and  assigns."  One 
of  the  sisters  died  without  ever  having'been  married,  bi^t 
leaving  a  daughter  born  out  of  wedlock  and  before  the 
making  of  the  testator's  will.  It  was  decided,  Gaston,  J., 
dehvering  the  opinion,  that  legitimate  children  were  meant, 
and  the  surviving  sister  took  the  entire  estate. 

The  limitation  here  was  upon  a  distant  and  contingent 
event,  and  as  illegitimate  children  in  the  eyes  of  the  law 
are  not  the  children  of  any  one,  nullim  filius,  they  were  not 
comprehended  in  the  term  used.  It  is  not  necessary  to 
question  the  correctness  of  this  rigid  rule  of  testamentar}'* 
interpretation,  which  seems  to  ignore  to  some  extent  the 
inquiry  as  to  what  the  testator  intended  in  using  the  word, 
since  there  was  nothing  in  that  case  to  explain  the  sense  of 
the  testator  or  to  qualify  tlie  legal  principle  that  such  chil- 
dren have  no  parent  and  cannot  be  designated  by  a  relation 
they  do  not  sustain. 

The  opinion  is  put  upon  the  ground  that  it  is  not  a  present 
but  a  prospective  disposition ^  and  it  proceeds  thus:  '*  Now, 
without  deciding  upon  the  eflFect  of  a  bequest  explicitly 
made  to  the  children  which  a  woman  may  have,  whether 
legitimate  or  natural,  or  upon  the  effect  of  a  limitation  in 
case  a  woman  should  not  leave  living  at  her  death  any 
child,  whether  legitimate  or  natural,  it  is  enough  to  say," 
<{:c.,  evidently  conceding  that  an  expressed  intention  to  in- 
clude a  child  of  either  class  would  entitle  the  natural  child 
to  share  in  the  bounty. 

The  other  case,  Kirkpatrick  v.  Rogers,  G  Ired.  Eq.,  130, sus- 
tains the  same  proposition,  and,  as  there  were  children  of 


212  IN  THE  SUPREME  COURT. 


HOWBLL  V.   TYLBR. 


each  class,  confines  the  bequest  to  the  legitimate  in  exclusion 
of  the  natural  children. 

But  a  more  general  and  fundamental  rule,  underlying  all 
others,  is  to  look  at  the  whole  instrument  in  the  light  of 
the  surrounding  circumstances  when  it  was  made,  and  see, 
if  we  can,  in  what  sense  the  testator  used  the  word,  for  his 
intent  must  prevail  over  any  legal  mode  of  construing  it 
when  there  is  antagonism.  The  testator  knew  that  his  sister 
had  then  illegitimate  and  no  legitimate  children,  and  that 
the  former  could  under  such  circumstances  inherit  from 
their  mother,  and  the  bequest  operates  at  once  upon  persons 
in  esse  at  his  death,  or  not  at  all.  Could  he  have  intended 
a  present  beneBt  to  persons  who  did  not  then  exist  and 
might  never  come  into  being?  Or  did  he  mean  to  convey 
a  present  benefit  to  some  legatees,  and  can  any  others  be 
meant  except  the  natural*  who  were  in  fact,  however  under 
technical  rules  of  law  thej'  were  not,  children  of  his  sister? 

We  think  the  testator  intended  the  benefit  of  this  bequest 
to  the  plaintiffs,  and  that  by  the  word  •*  heirs  "he  meant 
the  children  and  in  this  sense  employed  it,  though  they 
were  natural,  in  pointing  out  the  beneficiaries. 

3.  In  the  next  place — Who  take  and  in  what  shares  under 
the  clpuse  in  Alfred's  will  ?  "I  give  to  the  children  of  my 
brother  William  and  my  sister  Martha,  one-half  of  all  the 
money  on  hand  at  my  death."  This  item  is  susceptible  of 
two  interpretations,  one  as  making  a  division  between  the 
children  of  William  and  the  children  of  Martha,  forming 
an  aggregate  body  ;  the  other,  as  making  a  division  between 
the  children  of  William  and  Martha  herself. 

In  Waller  v.  Forsythe,  Phil.  Eq.,  353,  the  limitation  was, 
after  the  death  of  the  testator's  wife  and  daughter,  or  inter- 
marriage, "to  be  equally  divided  between  the  children  of 
the  said  Nancy  Waller  and  my  sons,  William  and  John ; " 
and  it  was  construed  to  be  a  division  per  capita^  each  of  the 
children  of  Nancy  sharing  equally  with  William  and  John. 
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On  the  other  hand  in  Adams  v.  Adams,  2  Jones  Eq.,  215, 
where  the  disposition  of  the  residuary  estate  was  that  it  be 
'*  equally  divided  between  the  children  of  my  brother, 
Jahleet  Smith  Coila  and  my  sister  Nancy  Amanda  Adams/' 
the  words  were  construed  as  giving  an  eciual  share  to  the 
children  of  both  the  brother  and  sister.  This  construction 
was  put  upon  the  language  and  its  meaning  ascertained  by 
lookiug  into  the  other  provisions  of  the  will. 

Pursuing  the  same  course,  it  will  be  seen  that  William 
has  all  the  land  except  the  one-fourth  in  value  upon  which 
Martha  may  live  and  have  an  annuity  from  him  of  a  sum 
not  above  $50  nor  less  than  $30,  to  cease  when  the  value  is 
exhausted,  but  if  not  exhausted  at  her  death,  the  residue  to 
go  to  her  children. 

The  testator  then  gives  the  defendant  one-half  of  the 
mouev  on  hand  at  his  death,  and  the  other  half  as  in  the 
recited  clause  under  consideration.  The  defendant  has 
thirteen  children,  and  if  each  shares  with  Martha,  William 
and  his  children  will  get  27-28ths  or  nearly  the  whole  of  the 
money,  a  distribution  not  at  all  consonant  with  the  previous 
dispositions  of  his  estate.  Following  the  ruling  in  Adams 
V.  Adams,  we  are  compelled  to  declare  that  the  testator  in- 
tended, and  such  is  his  expressed  purpose  in  this  clause,  to 
distribute  the  fund  in  equal  parts  between  the  children  of 
William  and  the  children  of  Martha,  as  if  this  had  been 
the  form  of  expression  used,  prefixing  the  word  "children  " 
to  both  names. 

In  a  note  appended  to  Bryant  v.  Scotty  1  Dev.  «fe  Bat.  Eq., 
155,  in  the  edition  issued  under  the  supervision  of  the  late 
Judge  Battle,  he  lays  down  the  rule,  which  runs  through 
the  many  adjudicated  cases  and  distinguishes  them^  to  be 
generally  that  such  limitations  will  be  held  to  be  per  capita, 
but  if  there  be  a  different  intent  indicated  and  that  the 
division  must  be  per  stirpes-  or  in  another  way,  the  general 
rule  will  yield  to  the  evidence  thus  furnished  of  a  different 
intent.    The  cases  are  collected  in  the  note. 
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4.  We  concur  in  the  rulings  of  the  court  numbered  3,  4 
and  5,  all  of  which  result  fro»m  the  invalidity  of  the.  at- 
tempted sale  by  Alfred  of  the  land  of  the  testator  and  his 
own  re-purchase  througti  the  agency  of  his  son ;  and  this 
being  a  nullity,  no  funds  are  thence  derived  to  constitute 
assets  in  his  har.ds.  The  only  effectual  method  of  sale  to 
convert  real  estate  into  funds  to  be  used  in  a  course  of  ad- 
ministration is  by  suit  against  the  heirs  or  devisees  in  whom 
the  estate  is  vested,  unless  the  devise  or  descent  was  to  the 
personal  representative  alone,  and  then  as  sole  owner  he 
could  dispose  of  it  by  his  own  act.  But  even  in  such  case  be 
could  not  make  a  sale  to  himself,  and  would  hold  as  if  none 
had  been  attempted. 

There  are  other  questions  made  in  the  record  which  do 
not  seem  to  have  been  passed  on  in  the  court  below,  and 
the  complaint  is  that  they  were  not,  but  as  our  revising 
jurisdiction  on  appeal  is  restricted  to  the  erroneous  rulings 
made,  we  do  not  enter  upon  a  consideration  of  the  others. 

The  cause  must  be  remanded  to  be  proceeded  with  accord- 
ing to  law  as  declared  in  this  opinion. 

No  error.  Remanded. 


C.  AUSTIN  V.  S.  M.  SECREST. 

Rule  regulating  the  right  to  open  and  conclude — Discretionary 
Power — Evidence,  production  of  papei*8— -Judgment  in  Claim 
and  Delivery. 

1.  Kale  6  (89  N.  C,  609)  regulating  the  practice  in  the  superior 
courts,  commits  the  order  of  argument — ^and  this  embraces  the 
matter  of  introducing  evidence — ^to  the  discretion  of  the  presfdiog' 
judge,  whose  decision  is  not  reviewable  on  appeal. 
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2.  The  production  of  papers  containing  evidence  relating  to  the 
merits  of  an  action  will  be  ordered  by  the  court;  and  when  pro-, 
daced,  they  are  competent  evidence  for  all  legitimate  purposes. 

3.  Where  claim  and  delivery  is  brought  to  get  possession  of  prop- 
erty for  the  purpose  of  selling  it,  according  to  the  terms  of  a  con- 
tract, to  pay  an  indebtedness,  and  all  parties  interested  are  before 
the  court  and  the  amount  due  ascertained,  the  plaintiff  upon  re- 
covering holds  as  a  trustee, -and  a  judgment,  directing  an  adjust- 
ment of  all  the  equities  involved  in  order  that  the  matter  may  be 
determined,  is  the  proper  one  to  be  rendered ;  and  if  possession  ot 
the  property  cannot  be  had,  then  the  judgment  should  be  in  the 
alternative. 

{Com>8Y.  Ijemly,  85  N.  C,  341;  McLeocl  y.  BuUard,  84  N.  C,  515; 
(Wen  V.  Wilhiigliby,  83  N.  C,  75,  cited  and  approved." 

Civil  Ation,  tried  upon  exceptions  to  a  referee's  report, 
at  August  Special  Term,  1884,  of  Union  Superior  Court, 
before  MacRaCy  J, 

The  defendant  appealed  from  the  ruling  and  judgment 
of  the  court  below. 

Messrs,  Payne  &  Vanm,   for  plaintiff. 
Messrs,  Covington  &  Adains,  for  defendant. 

Smith,  C.  J.  The  parties  to  this  action  on  the  16th  day 
of  September,  1879,  entered  into  an  agreement  under  seal, 
whereby  the  plaintiff  sold  to  the  defendant  a  steam  saw 
mill,  with  its  fixtures,  and  certain  other  enumerated  prop- 
erty, for  the  sum  of  twenty-six  hundred  dollars,  to  be  paid 
in  lumber  to  be  delivered  at  the  site  of  the  mill,  and  there- 
upon the  latter  executed  his  thirteen  several  promissory 
notes,  each  in  the  sum  of  two  hundred  dollars^  payable  suc- 
cessively on  the  same  day  of  the  months  following,  the  last 
falling  due  iu  October  of  the  next  year. 

The  title  to  the  property  was  to  ^remain  in  the  plaintiff 
until  all  the  purchase  money  was  paid,  while  the  defendant 
was  to  have  possession  in  order  that  the  lumber  might  be 
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sawed  and  delivered ;  and  the  covenant  contains  also  a 
clause  that  on  the  defendant's  failure  to  pay  any  of  the 
notes  as  they  become  due,  the  plaintiff  may  enter  upon  the 
premises  and  take  possession  of  the  property  and  proceed 
to  advertise  and  dispose  of  the  same  at  public  sale  for  cash, 
applying  so  much  of  the  moneys  thence  arising'  as  may  be 
required  in  discharge  of  such  of  the  notes  as  were  over- 
due, and  retaining  of  the  residue  a  sum  sufficient  to  meet 
the  others  as  they  may  mature. 

The  defendant  accordingly  took  possession  of  the  property, 
and  has  delivered  large  quantities  of  lumber  to  the  plain- 
tiff at  various  times,  sufficient,  as  he  alleges,  to  pay  off  all 
the  notes  ;  while  the  plaintiff  insists  that  he  has  not,  and 
accordingly  institutes  this  suit,  on  the  13th  day  of  June, 
1882,  under  the  provisions  of  the  Code  of  Civil  Procedure, 
chapter  111,  sections  176  to  187  inclusive,  to  recover  pos- 
session of  the  said  mill  and  fixtures,  and  three  log  carts. 

The  property  was  accordingly  seized  by  the  sheriff,  but 
restored  to  the  defendant  on  his  giving  the  undertaking 
prescribed  in  section  181. 

The  only  issue  being  as  to  the  deliveries  of  lumber  and 
its  value  towards  the  discharge  of  the  indebtedness,  an 
order  was  entered  in  the  cause  at  spring  term,  1883,  in 
these  words :  *^  Referred  to  clerk  to  take  and  state  an  account 
between  the  parties  under  Thr  Code." 

The  referee  made  his  report  at  the  next  term,  accompanied 
with  voluminous  evidence  taken  before  him,  and  states  the 
account,  finding  to  be  due  the  plaintiff  on  June  12tb,  1883, 
the  balance  of  five  hundred  and  ninety-nine  dollars  and 
thirty-five  cents,  to  which  he  adds  interest  thence  accruing 
to  the  first  day  of  the  term. 

To  the  report  the  defendant  filed  exceptions  which,  with 
the  rulings  of  the  court  thereon  as  brought  up  on  the  de- 
fendant's appeal,  we  now  proceed  to  examine. 
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The  first  three  exceptions  are  to  the  referee's  refusal  to 
allow  the  defendant  to  begin  and  end  the  trial  before  him, 
both  in  the  introdaction  of  evidence  and  in  argument,  and 
l)ermitting  the  plaintiff  to  exercise  this  privilege  before 
him. 

This  objection  is  disposed  of  in  a  rule  adopted  at  October 
term,  1883,  regulating  the  practice  in  the  superior  courts, 
which  commits  the  order  of  the  argument  of  counsel  to  the 
discretion  of  the  presiding  judge  without  a  rightof  appeal 
from  his  decision.  This  embraces  the  subordinate  matter 
of  introducing  the  proof. 

The  rule  applies  with  more  pertinency  and  force  to  pro 
ceedings  before  a  referee,  and  where  there  is  no  jury,  inas- 
much as  the  entire  evidence  is  taken  and  reported  in  written 
form  to  the  court  at  one  and  the  same  time.  For  these 
reasons,  and  that  further  assigned  by  the  court  that  no 
prejudice  appears  to  have  been  done  to  the  appellant  in  the 
mode  pursued  in  conducting  the  reference,  we  sustain  Ihe 
ruling  of  the  court  that  the  exceptions  are  not  tenable. 

2.  The  next  exception  numbered  7  in  the  series  is  to  the 
inquiry  made  of  the  witness  V.  C.  Austin,  a  son  of  the 
plaintiff,  who  acted  on  his  behalf  mostly  in  the  deliveries 
of  the  lumber,  whether  he  had  personal  knowledge  of  all 
the  transactions  between  the  defendant  and  himself  touch- 
ing the  receipt  of  the  lumber,  as  being  vague  and  indefinite 
in  its  terms. 

We  cannot  appreciate  the  force  of  the  objection.  The 
question  is  near  the  close  of  a  long,  minute  and  exhaustive 
examination  of  the  witness,  and  seeks  to  elicit  a  general 
statement  that  all  the  matters  between  the  parties  developed 
upon  such  examination  rested  within  his  personal  knowl- 
edge, and  none  was  derived  from  mere  information  com- 
municated by  others. 

In  overruling  this  exception  there  is  no  error. 
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3.  The  next  exception,  numbered  10,  is  taken  to  thoorder 
requiring  the  defendant,  while  on  the  witness  stand  under- 
going a  cross-examination,  to  produce  the  notes  and  state- 
ments in  his  possession  and  permitting  them  to  be  used  for 
any  purpose  other  than  that  avowed  by  defendant,  to  con- 
•tradict  the  witness  for  the  plaintiff. 

These  papers  furnished  material  information  upon  the 
inquiry  before  the  referee,  and  showed  transactions  between 
the  parties  directly  bearing  upon  the  controversy. 

Their  production  could  therefore  be  coerced  as  they  were 
present  and  in  possession  of  the  defendant.  The  Ck^DE,  §§ 
578  and  1373. 

Referring  to  these  provisions  as  found  in  tlie  Code  of 
Civil  Procedure,  §  331,  and  the  Revised  Code,  cb.  31,  §  82, 
RuFFiN,  J.,  delivering  the  opinion  in  McLeod  v.  Bidlard,  84 
K  C,  515, says: 

**  Under  these  two  statutes,  the  courts  have  been  wont  to 
require  the  production  of  every  document  containing  evi- 
dence relating  to  the  merits  of  an  action,  whenever  the  justice 
of  the  case  seemed  to  require  iV'  Commissioners  v.  Lemly^  85 
N.  C,  341. 

And  it  is  not  less  clear  that  where  the  papers  are  produced 
the  defendant  cannot  restrict  the  uses  to  which  the  evidence 
they  furnish  may  be  applied.  They  are  competent  for  all 
legitimate  purposes. 

4.  The  exception  numbered  19  rests  upon  an  alleged  ab- 
sence of  evidence,  and  that  numbered  20,  upon  an  alleged 
insufficiency  of  evidence  to  support  the  referee's  estimate  of 
the  quantity  of  lumber  delivered  and  charged  as  payments 
on  the  debt. 

The  information  upon  which  his  calculations  are  based 
comes  mainly  from  the  testimony  of  the  plaintiff's  agent, 
V.  C.  Austin,  who  acted  in  the  premises  for  bis  father,  and 
the  defendant  himself,  (which  is  in  detail  but  conflicting), 
and  from  memoranda  made  of  the  transactions.    The  report 
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itself  shows  upon  what  evidence  the  result  was  arrived  at, 
and  there  certainly  was  some  evidence  to  sustain  the  finding, 
the  only  point  we  can  consider,  for  its  effect  in  producing 
belief  belongs  exclusively  to  the  court  below. 

The  22nd  exception  is  but  the  correlative  of  that  num- 
bered 19  and  rests  upon  an  allegation  that  while  the  referee 
ought  not  to  have  found  250,078  feet  of  measured  lumber 
as  the  quantity  to  be  charged,  upon  the  proofs,  he  ought  to 
have  found  the  quantity  to  be  325,521  feet.  This  need  not 
be  farther  considered. 

5.  The  last  exception  upon  the  coming  in  of  the  supple- 
mentary report  upon  a  re-reference  of  matter  involved  in 
a  single  exception  is  also  untenable.  The  inquiry  was  di- 
rected in  regard  to  a  small  lot  of  lumber  left  in  some  uncer- 
tainty upon  the  first  report,  and  the  referee  reviews  the 
evidence  and  his  former  finding,  stating  that  this  lot  of 
lumber  is  included  in  a  larger  lot,  49,903  feet,  and  forms  an 
item  or  credit  in  the  account  rendered  by  him. 

We  find  upon  this  review  no  error  in  the  several  rulings 
complained  of,  (many  of  the  exceptions  having  been  aban- 
doned) and  must  affirm  tjiem. 

The  judgment  however  is  not  in  proper  form.  The  ac- 
tion is  to  recover  possession  of  the  property,  for  the  |)urpose 
of  selling  it  or  so  much  of  it  as  may  be  necessary  to  dis- 
charge the  remaining  indebtedness,  according  to  the  pro- 
visions of  the  original  contract.  This  is  the  only  use  to  be 
made  of  the  articles  when  possession  is  restored,  and  the 
plaintiff  (as  was  said  in  the  case  of  CoUen  v.  Willoughbjf,  83 
N.  C,  75,  in  the  eondusion  of  the  opinion)  "  will  bold  as 
trustee,  and  as  all  interested  in  the  fund  are  before  the  court, 
we  see  no  reason  why  in  the  present  proceeding  the  mort- 
gage may  not  be  foreclosed,  the  equities  involved  adjusted, 
and  the  whole  matter  finally  adjudicated  in  the  action." 
The  relations  of  the  parties  here  are  substantially  the  same 
as  in  that  case^  and  we  see  no  reason  for  terminating  the 
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suit  by  a  delivery  of  possession  alone  when  the  debt  is  as- 
certained and  settled. 

The  judgment  will  be  so  drawn,  and  the  cause  will  be 
retained,  if  possession  is  in  fact  restored,  for  further  pro- 
ceedings, and  in  the  alternative  if  possession  is  not  delivered, 
and  as  these  further  proceedings  can  be  more  conveniently 
conducted  in  the  court  below  the  cause  is  remanded  to  that 
end. 

No  error.  Reformed  and  remanded. 


GEORGE  B.  ALBRIGHT  v.  JAMES  W.  ALBRIGHT  and 

others. 

Trusts  and  Trustees — Account — Injunction  and  Receiver. 

1  The  grantor,  reserving  an  estate  for*his  own  life,  conveys  land  in 
trast,  and  provides  in  the  deed  that  after  his  death  the  property 
is  to  be  held  for  the  ase  of  his  wife  and  grand-son  George,  and 
such  chUd  or  children  as  may  be  born  to  the  trustee  (his  son 
James),  for  and  during  the  lives  of  his  said  ivife  and  son ;  and  at 
their  death  the  land  shall  be  equally  divided  between  the  said 
grand-son  and  such  other  children  as  his  son  may  have  bom  unto 
him;  Heldj 

(1)  That  the  trustee  is  liable  to  an  account  of  the  rents  and 
profits,  and  the  plaintiff  grand-son  is  entitled  to  his  share  of  the 
same  during  the  lifetime  of  the  trustee. 

(2)  If  other  children  are  born,  they  also  share  in  the  trust;  and 
at  the  death  of  the  son,  the  trustee,  the  number  of  all  his  children 
can  then  be  ascertained,  and  the  trust  determines;  and  then  the 
land  is  to  be  equally  divided  between  the  grand-son  and  such 
other  children  as  may  have  been  born  unto  the  son. 
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(3)  The  trustee  has  no  right,  in  the  management  of  the  trust 
estate,  to  allow  the  rents  to  accnmiilate  fl&d  postpone  the  distri- 
bution, as  the  donor  intended  that  current  provision  should  be 
made  for  the  beneficiaries. 

2.  Where  one  is  entitled  to  an  accouni?  or  his  right  thereto  admitted, 
the  court  will  order  it  to  be  taken  before  trial  of  issues. 

3.  The  order  for  an  injunction  and  receiver,  upon  the  finding  that 
the  trustee  in  this  case  was  insolvent  and  had  misapplied  the 
rents  and  profits,  was  prop€tly  granted. 

Motion  for  an  injauction  heard  at  Fall  Term,  1883,  of 
Guilford  Superior  Court,  before  MdcRae,  J. 

The  plaintiff  moved  for  an  injunction  and  the  appoint- 
iDentof  a  receiver,  and  for  an  account  of  (he  rent8  and 
profits  of  the  estate  named  in  the  deed  of  trust,  which  is 
sufficiently  set  out  in  the  opinion  of  this  court.  His  Honor 
sustained  the  motion  and  the  defendants  appealed. 

Messrs.  Scott  &  CkddwdL,  for  plaintiff. 
Mr,  John  N.  Staples^  for  defendants. 

Mbrrimon,  J.  It  appears  that  George  Albright,  deceased, 
in  his  life-time,  executed  two  deeds  of  conveyance,  one 
bearing  date  the  29th  day  of  June,  186G,  and  the  other  the 
9th  day  of  January,  1867,  whereby  he  conveyed  to  his  son, 
the  defendant  James  W.  Albright,  three  lots  of  land  of  con- 
siderable value,  situated  in  the  town  of  Greensboro,  for  the 
purpose  and  upon  the  trusts  therein  provided  and  specified. 
The  following  is  a  copy  of  so  much  of  each  as  provides  and 
declares  such  trusts : 

"  First,  for  the  sole  and  separate  use  of  the  said  George 
Albright,  the  grantor,  during  his  natural  life;  that  is,  the 
said  George  Albright  retains  a  life  estate  in  said  lands. 
Second,  after  the  death  of  the  said  George  Albright,  for  the 
sole  and  separate  use  of  Martha  S.  Albright,  and  George  B. 
Albright  grandson  of  said  George  Albright  and  son  of  said 
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James  W.  Albjright,  and  such  child  or  children  as  are  or 
may  be  born  to  said  James  W.  Albright  by  his  said  present 
wife  or  any  other,  for  and  during  the  natural  life  of  the  said 
Martha  S.  Albright  and  James  W.  Albright,  and  at  the 
death  of  James  W.  Albright  and  Martha  S.  Albright,  his 
wife,  then  the  said  lands,  with  their  improvements  and 
appurtenances  to  be  equally  divided  between  the  said 
grandson,  George  B.  Albright,  and  such  other  chil- 
dren as  the  said  James  W.  Albright  has  or  may  have 
born  unto  him.  And  upon  the  further  condition,  which 
is  well  understood  and  made  particularly  a  part  of  this 
deed,  that  the  said  James  W.  Albright  hath  and  is  invested 
with  full  power  and  authority,  with  the  approbation  and 
consent  of  said  George  Albright,  given  in  writing  in  his 
life-time,  and  after  the  death  of  said  George  Albright,  when 
he,  said  James  W.  Albright,  shall  deem  it  best  for  all  par- 
ties interested  or  concerned,  to  sell  and  convey  the  lands 
and  improvements  herein  conveyed,  and  to  purchase  and 
receive  for  the  consideration  or  purchase-money  other  lands 
or  estate  in  the  name  and  stead  thereof,  having  a  deed  for 
the  same  made  unto  him  containing  the  same  provisions, 
conditions,  and  trusts  which  are  contained  and  expressed  in 
said  deed." 

The  plaintiff  George  B.  Albright,  is  the  son  of  the  de- 
fendant James  W.  Albright,  and  the  cestui  que  (rust  of  that 
name  mentioned  in  that  part  of  the  deed  set  forth  above. 

The  defendant  Clara  P.  Albright,  is  the  daughter  of  the 
defendant  James  (by  his  present  wife  the  defendant  Martha 
S.)  and  she  and  the  plaintiff  are  his  only  children. 

The  court  below,  in  construing  the  clauses  of  the  deeds 
above  specified,  "adjudged  that  the  plaintiff  is  entitled  to 
his  share  of  the  rents  and  profits  of  the  estate  named  in  the 
deed  of  trust,  during  the  life  of  his  father  James  W. 
Albright,  and  Martha  S.  Albright,  wife  of  James  W.  and 
step-mother  of  plaintiff;  and  that  the  amount  of  the  plain- 
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tiff's  share  is  determined  by  the  number  of  children  born, 
or  hereafter  to  be  born  to  the  said  James  W.  Albright,  and 
plaiDtifF's  share  is  now  one-third  of  said  rents  and  profits/' 

The  defendant  trustee  insists  that  such  interpretation  is 
erroneous. 

The  construction  thus  placed  by  the  court  upon  the  deeds 
creating  the  trust  is  substantially  correct.  The  donor  ex- 
pressed his  purpose  too  clearly  to  give  rise  to  ady  serious 
question  as  to  his  meaning. 

It  is  plain  that  he  retained  first,  a  life  estate  in  the  prop- 
erty conveyed,  and  secondly,  the  trustee  having  the  legal 
estate  is  charged  to  hold  and  care  for  the  property  for  the 
use  and  benefit  of  Martha  S.,  his  wife,  the  plaintiff  George 
B.  and  such  other  children*  as  are  or  may  be  born  to  James 
W.  Albright,  the  trustee,  for  the  period  of  the  life  of  his 
wife  and  for  his  life.  It  is  not  intended,  however,  to  give 
the  trustee  any  beneficial  interest,  or  his  wife  any  interest 
to  extend  beyond  the  period  of  her  life.  The  words  "for 
and  during  the  natural  life  of  the  said  Martha  S.  Albright 
and  the  said  James  W.  Albright,"  are  employed  to  fix  the 
limit  of  the  period  within  which  the  wife  shall  share  in  the 
trust,  and  to  limit  the  time  that  the  trust  shall  remain  ope- 
rative, active  and  open  as  a  trust,  to  let  any  children  yet 
"to  be  born  to  him,  James  W.  Albright,"  share  in  it.  At 
the  death  of  Martha  S.  her  interest  in  the  trust  will  cease; 
at  the  death  of  the  trustee,  the  number  of  his  children  will 
have  been  ascertained,  who  are  to  share  in  the  trust;  and 
then  the  trust  to  cease  and  determine;  and  the  property, 
the  said  lands,  "  with  their  improvements  and  appurte- 
nances," shall  be  equally  divided  "  between  the  said  grand- 
sou,  George  B.  Albright,  and  such  other  children  as  the 
said  James  W.  Albright  has  or  may  have  born  unto  him  " 

The  donor  manifestly  intended  to  make  acme  provision 
for  the  wife  and  all  the  children  of  bis  son  Jame?,  and  to 
have  his  son  manage  and  control  the  property  for,  and  only 
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for  that  purpose.  He  expected  and  required  him  to  take 
care  of,  use  and  improve  it  m  a  way  and  manner  most  ex- 
pedient,.and  faitli fully  to  that  end  while  he  should  live; 
and  having  accepted  the  trust,  he  became  obliged  to  do 
so.  To  this  end,  it  is  provided  that  the  trustee  might,  with 
the  approval  of  the  donor  while  he  continued  to  live,  or 
after  his  death,  in  his  own  just  discretion,  looking  to  the 
''best  interests  of  all  the  parties  interested  or  concerned, 
->  9|c  «  g^]}  g^^  convey  the  lands  and  improvenoients," 
conveyed  to  him,  and  receive  and  re-invest  the  purchase 
money  in  other  lands  suitable  and  appropriate,  upon  "  the 
same  provisions,  conditions  and  trusts,  as  those  contained 
in  the  deeds  creating  the  trust." 

It  cannot  be  contended  with  the  slightest  show  of  reason, 
that  the  trust  contemplates  that  the  trustee  shall  manage 
the  trust  property,  let  the  rents  and  profits  accumulate  until 
he  shall  die,  and  then  let  the  same  be  divided  equally 
among  the  cesluis  que  trmL  Such  a  construction  would  de- 
fefit  in  large  part  the  generous  purpose  of  the  donor  to 
make  current  provision  for  his  daughter-in-law  and  grand- 
children. His  meaning,  as  expressed  in  declaring  the  trust 
is,  that  the  net  rents  and  profits  shall  go  to  the  use  and 
benefit  of  ih^  cestxds  que  trust  continuously  next  after  his 
death  until  the  trust  shall  terminate,  as  we  have  indicated, 
such  cliild  as  might  be  born  after  the  trust  became  opera- 
tive, sharing  in  the  rents  and  profits  from  the  time  of  his 
or  her  birth.  When  we  say  continuously,  of  course  we 
mean  as  often  and  as  rapidly  as  the  rents  and  profits  accrue 
in  the  orderly  course  of  requiring  rents  for  such  property. 

We  see  no  reason  why  we  shall  disturb  the  findings  of 
fact  by  the  court  upon  the  hearing  of  the  application  for  an 
injunction  pending  the  action,  and  a  receiver.  Indeed,  it 
is  not  suggested  that  we  shall  do  so.  In  view  of  these  find- 
ings, we  think  the  court  properly  granted  the  injunction, 
and  directed  that  an  account  be  taken.    The  admissions  in 
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the  answer,  taken  in  connection  with  the  construction  the 
court  placed  upon  the  deeds  creating  the  trust,  entitled  the 
plaintiflF  to  an  account,  without  reference  to  issues  of  fact 
raised  in  the  pleadings  that  do  not  put  in  issue  the  right  to 
an  account. 

Where  the  right  to  an  account  is  admitted  in  terms  or 
effect,  the  court  may  at  once  order  the  same  to  be  taken 
without  waiting  to  try  the  issues  of  fact  raised  b}'^  the  plead- 
ings, if  there  be  such. 

The  court  finds  as  facts  that  the  trustee  is  insolvent; 
that  be  has  sold  parts  of  the  trust  property  and  misapplied 
the  proceeds;  that  he  has  never  accounted  to  the  plaintiff 
for  the  rents  and  profits,  but  has  applied  the  same  to  his 
own  use ;  and  that  he  had  proposed  to  sell  other  parts  of 
the  trust  property  within  a  short  period  before  tlie  applica- 
tion for  the  injunction  and  receiver.  It  is  manifest  that  in 
such  a  case  the  trustee  should  be  restrained,  pending  the 
action,  from  making  further  sales  of  the  property.  How- 
ever large  may  be  tlie  powers  with  which  the  trustee  is  in- 
vested, they  are  all  to  be  exercised  only  for  the  purpose  of 
effectuating  the  trust;  and  when  it  appears  that  such  pow- 
ers are  perverted  to  the  detriment  of  the  cestui  q\xt  truat,  the 
court  will  promptly  interpose  its  protective  authority. 

Judgment  afiBrmed.  Let  this  be  certified  to  the  superior 
court  according  to  law. 

No  error.  Affirmed. 
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Z.  F.  RUSH  V.  B.  W.  STEED,  Exeoator. 

Transaction  with  pei'son  deceased —  Wilness  unde"  section  590 — 

Hand-writing^  proof  of. 

A  party  interested  in  the  event  of  a  suit  is  not  an  incompetent  wit- 
ness, under  The  Code,  §  590,  to  prove  the  hand-imriting  of  the 
deceased  person. 

{Peoples  V.  Maxwell^  64  N.  C,  313;  Halyburton  v.  Dohson^  65  N.  C, 
88,  cited  and  approved.) 

Civil  Action  tried  at  July  Special  Term,  1884,  of  Ran- 
dolph Superior  Court,  before  Graves,  J. 

The  plaintiff  alleged  that  in  the  year  1879,  he  borrowed 
two  thousand  dollars  of  James  E.  Macon,  the  defendant's 
testator,  and  conveyed  a  tract  of  land  to  him  to  secure  pay- 
ment of  the  same — the  deed  being  ir^  the  nature  of  a  mort- 
gage; and  that  Macon  agreed  to  reconvey  on  payment  of 
the  money,  and,  if  he  sold  the  land  for  more  than  sufficient 
to  pay  the  debt  and  interest,  he  agreed  to  pay  the  surplus 
to  plaintiff.  Macon  did  sell  to  one  Garner  for  $2,250, 
and  received  the  money,  but  failed  to  carry  out  his  said 
agreement,  though  the  plaintiff  demanded  the  excess  of 
Macon  during  his  lifetime  and  of  the  defendant  executor, 
after  his  death.  And  the  plaintiff  brings  this  action  to 
recover  the  $250  excess. 

Thedefendant  denied  that  his  testator  agreed  to  reconvey 
or  pay  the  excess  as  alleged,  and  asked  that  the  plaintiff  be 
held  to  strict  proof  of  his  allegations. 

The  following  issues  were  submitted  to  the  jury : 

1.  Did  the  defendant's  testator  agree  to  pay  the  plaintiff 
the  excess,  as  alleged  ? 

2.  If  he  did  so  agree,  what  is  the  excess,  if  any  ? 

The  plaintiff  announced  in  open  court  that  the  said 
agreement  was  in  writing,  and  introduced  James  T.  Crocker. 
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an  attorney  at  law,  to  prove  its  ex<%cution.  He  testified  that 
plaintiff  came  to  bis  office  in  Asheboro  and  presented  to  bim 
a  paper  writing  baving  tbe  names  of  botb  tbe  plaintiff  and 
the  said  Macon  signed  thereto ;  that  be  knew  tbe  plaintiff's 
hand-writing,  and  bis  signature  was  genuine,  but  be  was 
not  acquainted  witb  that  of  Macon  and  could  not  testify  as 
to  his  signature;  that  be  returned  tbe  paper  to  tbe  plaintiff 
and  has  not  seen  it  since. 

Whereupon  the  plaintiff'  was  introduced  as  a  witness  in 
his  own  bebalf,  and  testified  that  Mr.  Crocker  returned  tbe 
paper  writing  to  bim  ;  that  be  bad  lost  or  mislaid  it;  bad 
made  search  for  it,  and  used  every  effort  to  find  it,  and  it 
could  not  be  found. 

The  plaintiff  then  proposed  to  prove  by  himself  that  tbe 
name  of  James  E.  Macon  to  the  paper  spoken  of  by  Mr. 
Crocker,  and  lost  or  mislaid,  was  in  tbe  genuine  handwrit- 
ing, and  was  tbe  genuine  signature  of  the  said  James  E. 
Macon,  deceased. 

Tbe  defendant  objected.  Objection  overruled  and  tbe 
defendant  excepted. 

Tbe  plaintiff  then  testified  that  he  bad  often  seen  James 
£.  Macon  write,  and  knew  bis  signature,  and  that  the  sig- 
nature was  in  his  proper  ba[ndwriting. 

Whereupon  tbe  plaintiff  recalls  Mr.  Crocker,  and  proposes 
to  prove  by  bim  tbe  contents  of  tbe  paper  writing  pre- 
sented by  the  plaintiff  to  the  witness,  as  stated  above.  Tbe 
defendant  objected  on  the  ground  that  tbe  signature  of  James 
E.  Macon  bad  not  been  proved  to  be  genuine,  in  a  legal 
manner,  so  as  to  authorize  tb^  introduction  of  proof  of  its 
contents.    Objection  overruled  and  tbe  defendant  excepted. 

Mr.  Crocker  then  testified  that  he  thought  be  could  state 
the  entire  substance  of  tbe  paper  writing ;  that  it  was  an 
instrument  relating  to  the  sale  of  tbe  Rush  place,  and  pro- 
vided that  in  tbe  event  tbe  money,  tbe  consideration  of  tbe 
land,  was  repaid  bim,  be  would  reconvey  to  the  plaintiff, 
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and  if  Macon  sold  the  land  for  any  sum  over  and  above 
two  thousand  dollars,  Macon  was  to  pay  to  plaintiff  the 
overplus. 

There  was  a  verdict  for  the  plaintiff.  The  defendant 
moved  for  a  new  trial,  assigning  as  a  reason  therefor  error 
in  the  ruling  of  the  court  admitting  the  evidence  of  the 
plaintiff  and  the  witness  Crocker.  Motion  overruled. 
Judgment  for  plaintiff;  appeal  by  defendant. 

■ 

Messi'8.  Scott  &  Caldwell,  for  plaintiff. 
Mr,  M.  S.  Robins,  for  defendant. 

Ashe,  J.  The  Code,  §  590,  declares  that,  upon  the  trial 
of  an  action,  a  party  interested  in  the  event  shall  not  be 
examined  as  a  wituoss  in  his  own  behalf, against  the  admin- 
istrator of  a  deceased  person,  concerning  a  personal  trans- 
action or  communication  between  the  witness  and  the  de- 
ceased person. 

A  construction  was  given  to  section  343  of  the  Code  of 
Civil  Procedure  (of  which  the  above  section  of  The  Code 
is  a  substantial  copy),  in  the  case  of  Peoples  v.  MaocweU^  64 
N.  C,  313.  It  was  an  action  upon  the  official  bond  of  a 
constable  against  his  administrator.  The  plaintiff  relied 
upon  a  receipt  given  by  the  constable,  and  offered  himself 
as  a  witness  to  prove  the  execution  of  the  receipt  by  the 
defendant's  intestate.  He  was  objected  to  as  incompetent, 
but  was  admitted  by  the  court;  and  he  testified  thatheknexv 
the  handwriting  of  the  deceased,  and  that  the  signature  in  question 
was  hvi,  and  that  he  saw  the  deceased  sign  it.  There  was 
a  judgment  in  the  court  below  for  the  plaintiff  and  the  de- 
fendant appealed  to  this  court,  where  it  was  lield  that  it  was 
not  competent  for  the  plaintiff  to  prove  that  the  deceased 
constable  signed  the  receipt  in  question.  "  He  might  prove 
the  handwriting  of  the  deceased  from  his  general  knowledge 
of  it,  but  to  prove  that  the  deceased  signed  the  particular 


OCTOBER  TERM,  1884.  229 


Anthony  v.   Carter. 


paper  was  to  prove  a  *  transaction  '  between  the  witness  and 
the  deceased,  which  was  forbidden  by  section  343." 

The  distinction  drawn  in  this  decision  is  between  proving 
the  handwriting  9i\\di  proving  the  actual  signing  of  the  paper. 
The  latter  is  held  to  be  a  "  transaction,"  but  the  former  not 
a  transaction — to  my  understanding  a  very  fine  spun  dis- 
tinction, and,  in  its  application  to  the  execution  of  the  in- 
strument, borders  very  closely  on  a  distinction  without  a 
difference.  But  it  is  so  decided,  and  the  decision  has  not 
only  had  the  approval  of  the  court  (Halybxirton  v.  Dobsonj 
65  N.  C,  88),  but  the  legislature  seems  to  have  recognized 
the  distinction  by  inserting  in  section  590  of  The  Code, 
the  word  ^'personal"  before  the  word  "transaction"  which  is 
not  contained  in  section  343,  C.  C.  P.  This  amendment  of 
that  section  was  most  probably  induced  by  the  decision  in 
Peoples  V.  Maxwell. 

In  the  case  before  us,  the  plaintiff  did  not  prove  that  he 
mw  the  defendant  sign  the  agreement,  but  only  that  the 
signature  to  it  was  the  hand-writing  of  the  defendant's  testa- 
tor, which  brings  the  case  within  the  exception  mentioned 
ill  Peoples  v.  Maxwell  Upon  the  authority  of  that  case,  we 
are  constrained  to  hold  that  there  was  no  error,  and  the 
judgment  of  the  superior  court  is  therefore  affirmed. 

No  error.  Affirmed. 


THOMAS  F.  ANTHONY  v.  THOMAS  W.  CARTER. 

Appeal  Bond,  justification  of. 

An  appeal  bond  must  be  accompanied  by  an  affidavit  of  one  of  the 
sareties  that  he  is  worth  double  the  amount  specified  therein  {Tiir- 
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fie7'Y,  QuinUy  ante^  92).  Though  the  jastification  of  two  sareties 
may  be  equal  to  double  the  amount  of  the  undertaking,  yet  it  is 
not  a  compliance  with  the  statute,  which  is  peremptory,  and  the 
court  cannot  disregard  it. 

{Lytle  V.  Lytle,  90  N.  C,  647,  cited  and  approved.) 


Civil  Action,  tried  at  Spring  Term,  1884,  of  Alleghany 
Superior  Court,  before  Gilmer,  J. 

The  action  was  brought  against  the  defendant  for  breach 
of  an  alleged  contract  entered  into  by  the  defendant  to  ac- 
count to  the  plaintiff  for  the  rents  and  profits  of  the  land 
described  in  the  complaint. 

The  case  having  been  at  issue  on  the  pleadings,  a  motion 
was  made  by  the  plaintiff  to  have  a  reference  for  an  ac- 
count. The  defendant  resisted  the  motion,  but  it  was 
granted,  and  the  case  referred.  From  the  order  of  reference 
the  defendant  appealed,  and  the  appeal  bond  was  fixed  by 
the  court  at  fifty  dollars. 

The  bond  filed  was  as  follows:  '*  We,  the  undersigned, do 
hereby  bind  ourselvee,  our  heirs,  &c.,  in  the  sum  of  fifty 
dollars  to  the  plaintiff  in  this  case,  to  be  void  on  condition 
that  Thomas  W.  Carter  pay  all  costs  that  may  be  adjudged 
against  him  in  the  supreme  court  of  North  Carolina,  be- 
cause of  this  appeal."  (Signed  and  sealed  by  J.  M.  Gambill 
and  J,  H.  Doughton.) 

[Justification.]  "  We  being  sworn,  each  states  that  he  is 
worth  fifty  dollars  over  and  above  his  homestead  and  per- 
sonal property  exemption  and  liabilities."  (Signed  by 
Gambill  and  Doughton,  and  sworn  to  before  the  clerk.) 

There  was  a  motion  to  dismiss  the  appeal  upon  the  ground 
that  the  bond  was  not  justified  according  to  law*. 

Mes87's.  Walson  &  Glenn,  for  plaintiff. 
Messrs.  Battle  &  Mordecai,  for  defendant. 
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Ashe,  J.  The  Code,  §560,  declares  that  "an  undertak- 
ing upon  an  appeal,  shall  be  of  no  effect  unless  it  be  accom- 
panied by  the  affidavit  of  one  of  the  sureties  that  he  is 
worth  double  the  amount  specified  therein." 

Here,  there  are  two  sureties,  and  neither  justifies  in  double 
the  amount  specified  in  the  undertaking,  though  each  does 
swear  that'he  is  worth  the  amount  of  the  undertaking  after 
deducting  his  exemptions,  &c.,  and  the  justification  of  the 
two  is  equal  to  the  double  the  amount  of  the  undertak- 
ing. But  that  is  not  a  compliance  with  the  statute.  And 
the  statute  is  so  peremptory  that  we  do  not  feel  at  liberty  to 
disregard  its  express  requirements.  The  court  so  held  in 
LyUe  V.  Lytle,  90  N.  C ,  647.    The  appeal  must  be  dismissed* 

Appeal  dismissed. 


C.  J.  COWLES  V.  H.  W.  HARDIN  and  othew. 
Evidence  to  establish  lost  deeds. 

1.  The  private  act  ot  1873  to  restore  the  records  of  Watauga  county, 
which  were  destroyed  by  fire,  is  not  a  repeal,  but  in  aid  of  the 
common  law  rules  for  establishing  lost  deeds,  and  a  party  may 
elect  to  proceed  under  either  mode. 

2.  Where  a  deed  in  such  case  is  proved  to  have  been  destroyed,  the 
contents,  probate  and  registration  thereof  may  be  established  by 
secondary  evidence,  and  the  register  of  deeds  is  a  competent  wit- 
ness to  prove  its  destruction,  contents,  &c. 

{Bason  v.  Mining  Co.,  90  N.  C,  417;  Dumas  v.  Pbwell,  3  Dev.,  103; 
Bakery.  Webb,  1  Hay.,  43,  (55);  Nicholson  v.  Hillianl,  2  Murp., 
270;  Freeman  V,  Hatley,  3  Jones,  116,  cited  and  approved.) 
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Ejectment,  tried  at  Spring  Term,  1883,  of  Wilkes  Supe- 
rior Court,  before  Graves,  J. 

The  plaintiff  claimed  that  he  was  the  owner  of  forty-five 
acres  of  land  as  described  in  the  complaint,  embraced  in 
two  grants,  one  for  twenty-five  and  the  other  for  twenty 
acres.  And  as  to  the  twenty-five  acre*  tract  he  alleged  that 
it  had  been  granted  to  one  Holdsclaw,  and  by  him  conveyed 
to  one  Cousins,  and  from  Cousins  he  proposed  to  show  a 
regular  chain  of  title  to  himself. 

He  also  alleged  that  the  deed  from  Holdsclaw  to  Cousins 
had  been  duly  registered,  and  that  the  deed  and  the  book 
in  which  it  was  registered  had  been  destroyed  by  fire.  He 
tendered  as  a  witness  one  Presnell,  the  present  register  of 
deeds  for  Watauga  county,  where  the  land  is  situate,  and 
where  this  action  was  originally  commenced,  who  stated  he 
had  been  register  of  deeds  for  Watauga  county  for  many 
years,  and  was  proceeding  to  prove  these  facts  when  objec- 
tion was  made  by  the  defendants.  His  Honor  ruled  that  the 
plaintiff  could  not  prove  by  oral  testimony-that  said  deed  had 
been  duly  proved  and  registered.  The  plaintiffs  counsel 
stated  that  as  the  deed  and  registration  thereof  were  de- 
stroyed by  fire  when  the  court  house  was  burned,  it  was  im- 
possible for  him  to  produce  any  other  evidence  of  these 
facts;  but  His  Honor  ruled  that  the  plaintiff  must  proceed 
under  a  certain  private  act  of  sssembly  for  Watauga  county, 
passed  in  1873,  relating  to  the  destruction  of  the  records  of 
that  county. 

In  deference  to  this  opinion,  the  plaintiff  submitted  to  a 
judgment  of  nonsuit  and  appealed. 

No  counsel  for  plaintiff. 

Mr.  D.  G.  Fowhf  for  defendants. 

Ashe,  J.  His  Honor  seems  to  have  fallen  into  the  error 
in  holding,  that  the  act  of  1873,  passed  for  the  purpose  of 
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restoring  to  the  county  of  Watauga  the  records  which  were 
destroyed  by  fire,  was  a  repeal  of  the  common  law  rules  for 
establishing  lost  deeds,  such  as  had  been  destroyed  by  time 
or  accident.  We  have  no  idea  the  legislature  had  any  such 
intention  in  the  enactment  of  that  statute.  Instead  of  re- 
peahng  the  common  law  in  such  cases,  it  was  intended  to 
be  in  aid  of  the  common  law,  Bason  v.  Mining  Co.,  90  N. 
C,  417,  so  as  to  enable  those,  among  others,  whose  evidences 
of  title  to  real  property  had  been  destroyed,  instead  of  re- 
lying upon  the  slippery  memory  of  witnesses  whose  testi- 
mony may  be  lost  in  a  few  years  in  a  course  of  nature,  to 
have  the  means  of  perpetuating  the  muniments  of  their 
titles. 

A  party,  whose  deed  with  its  registration  had  been  de- 
stroyed, had  his  election  to  proceed  to  have  his  burnt  deed 
again  made  a  matter  of  record,  by  complying  with  the  pro- 
visions of  the  act  of  1873,  or  to  depend  upon  the  rules  of 
the  common  law  to  establish  the  contents  of  his  deed,  when 
an  occasion  might  arise  that  made  it  necessary  for  him  to 
produce  it  in  evidence.  When  a  deed  is  lost  or  destroyed, 
there  is  no  question  its  loss  and  contents  may  l)e  proved  bj' 
secondary  evidence ;  but  in  all  cases  the  best  evidence,  of 
which  the  nature  of  the  case  will  admit,  must  be  produced — 
a  copy,  for  instance,  if  there  be  one,  but  if  none,  then  parol 
evidence  of  its  contents  may  be  given.  Dumas  v.  Powell^  3 
Dev.,  103;  Baker  v.  Webb,  1  Hay..  43  (56);  Nicholson  v.  Hil- 
hard,  2  Murp.,- 270. 

If  a  party,  as  is  decided  by  these  authorities,  upon  proof 
of  the  Joss  or  destruction  of  a  deed,  mav  establish  the  con- 
tents  by  secondary  evidence,  it  would  seem  to  follow,  as  a 
necessary  corollary,  that  he  might  also  prove  its  registration, 
as  without  registration  it  could  not  bo  offered  in  evidence. 

The  case  of  Freeman  v,  HaUey^  3  Jones,  1 15,  is  an  authority 
for  this  position.  That  is  an  analagous  case.  There,  as 
here,  the  court  house  and  register's  books  of  Montgomery 
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county  had  been  burned,  and  on  the  trial  it  became  neces- 
sary for  the  plaintiff  to  introduce,  in  support  of  his  title,  a 
deed  from  one  Carson  to  William  Thornton.  The  plaintiff, 
as  in  this  case,  had  recourse  to  secondary  evidence,  and 
introduced  a  copy  of  the  deed  with  the  certificate  of  the  reg- 
ister endorsed  that  it  was  a  true  copy,  and  that  the  original 
deed  had  been  dulj'  registered  in  said  county.  The  objection 
was  there  raised  by  the  defendant  that  this  was  no  evidence 
that  the.deed  had  ever  been  proved  or  acknowledged.  There- 
upon the  plaintiff  introduced  the  register  as  a  witness,  who 
testified  that  he  was  register  at  the  date  of  the  deed,  and 
had  been  ever  since,  and  that  he  had  never  registered  a  deed 
unless  it  had  been  proved.  This  court,  in  the  opinion  de- 
livered by  Chief  Justice  Pearson,  recognized  the  testimony 
of  the  register  as  competent.  He  said  :  ''  We  have  come  to 
the  conclusion  that  the  proof  set  out  above,  with  the  aid  of 
the  maxim  omnia  prx8umunitp\&c.,is  sufficient  to  show  that 
the  original  deed  had  been  duly  proved  and  registered. 
From  the  fact  of  its  having  been  registered  and  the  oath  of 
James  M.  Lilly,  who,  fortunately  for  the  plaintiff,  has  been 
register  during  the  whole  time,  we  think  there  is  e  clear 
presumption  (the  loss  of  the  deed  having  been  satisfactorily 
established)  that  it  was  proved  and  ordered  to  be  regis- 
tered." 

If  the  register  is  a  competent  witness  to  prove  the  probate 
of  the  deed,  there  can  be  no  reason  why  he  is  not  also  com- 
petent to  prove  its  registration. 

When  secondary  evidence  is  resorted  to  for  proof  of  an 
instrument  which  has  been  lost  or  destroyed,  there  must, in 
the  first  place,  be  some  evidence  that  the  instrument  once 
existed,  though  slight  evidence  is  sufficient  for  that  purpose; 
then,  if  lost,  that  diligent  search  has  been  made  for  it  with- 
out success;  but  if  destroyed,  proof  of  the  destruction  is 
sufficient.  And,  ordinarily,  the  party  who  proposes  to  use 
the  instrument  in  deduction  of  his  title  must  prove  the  loss 
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or  destruction  bv  his  own  affidavit,  unless  tlie  instrument 
at  the  time  of  its  destruction  was  in  the  custody  of  another, 
and  then  it  must  be  proved  by  him  who  was  the  depositary 
of  it  at  the  time  of  its  destruction.  After  such  proof  is 
offered  to  the  court,  and  not  till  then  is  evidence  admissible 
of  its  contents,  its  execution  and  registration.  But  the  ex- 
ecation  will  be  presumed  from  tlie  registration,  as  was  held 
in  Freeman  v.  Hatley,  supra,  upon  tlie  maxim  omnia  prfim- 
muniwr  rite  acta  esse,  especially  where  there  is  other  evidence 
tending  to  the  same  end. 

In  the  case  before  us,  the  plaintiff  proposed  to  prove  by 
the  register  of  Watauga  county  that  the  deed  from  Holds- 
claw  to  Cousins,  under  which  he  claims  title,  together  with 
the  book  in  which  it  was  registered,  had  been  destroyed  by 
fire.  The  evidence  is  certainly  competent.  If  the  deed 
when  registered  was  left  in  the  register's  oflSce,  as  is  often  the 
case,  the  register  was  the  p/oper  person  to  prove  its  destruc- 
tion and  its  registration  ;  and  it  may  be,  the  plaintiff  relied 
upon  his  testimony  to  prove  the  contents.  But  however 
that  may  be,  we  are  of  opinion  that  His  Honor  acted  pre- 
maturelj'  in  sustaining  the  objection  of  the  defendants; 
otherwise  the  witness  Presnell  may  have  been  able  to  prove 
all  the  facts  which  were  necessary  for  the  plaintiff  to  supply 
the  absence  of  the  deed. 

There  is  error.  This  opinion  must  be  certified  to  the 
superior  court  of  Wilkes  count}'  that  a  venire  de  novo  may  be 
awarded. 

Error.  Venire  de  novo. 
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B.  &  J.  K.  TERRY  v.  DANVILLE,  MOCKSVILLE  AND  SOUTH- 
WESTERN RAILROAD  COMPANY. 

0 

Contract^  evidence  of — Judge's  Charge— Coir ect  verdict  vpou 
questions  of  law^  cures  error  of  court — Instructions  'mxi^t  be 
asked  upon  points  omitted. 

1.  Where  a  writing  does  not  contain  the  entire  contract  between  the 
parties,  parol  evidence  of  an  independent  verbal  agreement  is  ad- 
missible. The  written  contract,  here,  to  pay  for  work  on  de- 
fendant's railroad  after  the  grade  was  lowered,  has  no  bearing 
upon  the  issue  as  to  how  much  the  plaintiff  is  entitled  to  reoover 
for  work  done  under  a  verbal  contract  before  the  grade  wa< 
lowered. 

2.  The  rule,  that  an  omission  of  a  judge  to  charge  the  jury  upon  a 
particular  point  is  not  error  unless  asked  to  do  so,  is  still  the  law, 
notwithstanding  the  provision  of  The  Code,  §  412  (3)  which  is  in 
effect  that  the  error  alleged  need  not  be  put  in  writing,  and  may 
be  taken  advantage  of  at  any  time,  even  in  this  court. 

3.  Where  a  jury  decide  correctly  a  question  of  law  improperly  left 
to  them,  the  verdict  cures  the  error  ol  the  court.  The  legal 
question  of  negligence  was  properly  decided  by  the  jury  in  this 
case. 

(Douyhtry  \\  Boothe^  4  Jones,  87;  Manning  v.  JoneSy  Busb.,  d6S; 
Twidyv.  Saunderson,  9  Ired.,  5;  State  v.  (Tlfeal^  7  Ired.,  251: 
Brown  v.  Morris^  4  Dev.  &  Bat.,  429;  Hice  v.  Woodard^  12  Ired., 
293;  Arey  v.  StepTienson,  Ih.^  34;  Latvton  v.  Giles,  90  N.  C,  374; 
Glenn  v.  Railroad^  63  N.  C,  510;  Smith  v.  Shepard,  1  Dev.,  461. 
cited  and  approved.) 

Civil  Action,  tried  at  Fall  Term,  1883,  of  Kockikgha.m 
Superior  Court,  before  MacRae,  J. 

This  action  was  brought  on  a  special  contract  for  work 
and  labor  done  on  defendant's  road. 

The  plaintiffs  offered  evidence  of  the  lollcwing  facts, 
which  were  not  disputed,  that  the  Midland  railroad  com- 
pany, and  the  Danville,  Mocksville  and  Soathwestern  rail- 


OCTOBER  TERM,  1884.  237 

Tbrry  r.  Railroad. 

road  company  were  building  railroads  through  the  county 
of  Rockingham.  The  defendant's  road,  being  a  narrow 
gauge,  crossed  the  Midland  road  twice;  and  by  an*  agree- 
ment between  the  two  companies  the  defendant  was  per- 
mitted by  the  Midland  company  to  change  a  part  of  the 
Midland  line  in  order  to  avoid  the  necessity  of  crossing 
twice,  and  it  was  agreed  between  the  companies  that  the  de- 
fendant company  should  pay  for  all  the  work  upon  that 
portion  of  the  line,  over  and  above  that  which  the  Midland 
should  have  to  pay  to  carry  it  as  they  had  proposed. 

The  engineer  of  the  defendant  company  then  proposed 
to  change  the  grade  of  that  portion  of  the  line,  and  make 
it  a  lower  grade  than  the  Midland  had  fixed  upon.  This 
the  Midland  company  agreed  to,  with  the  express  agreement 
that  the  defendant  must  pay  for  the  change  of  grade.  And 
it  was  agreed  by  the  defendant  company  that  the  Midland 
contractors  should  go  on  and  do  the  work,  and  the  defend- 
ant should  pay  for  it. 

The  plaintiffs  were  the  contractors  on  the  Midland 
road.  And  they  offered  evidence  to  establish  the  further 
facts  that  the  defendant  company  contracted  with  them  ver- 
bally in  July,  1881,  to  do  the  work  which  was  necessary  to 
eflfect  the  change  in  the  line  of  the  Midland  road,  and  they 
were  directed  by  the  defendant's  officer  to  go  on,  when  they 
got  to  the  point  where  the  change  was  to  be  commenced, 
and  do  ths  work :  that  they  did  go  on  with  the  work  ac- 
cording to  the  pegs  or  stakes  which  were  set  there  by  the 
Midland  engineers,  and  when  they  had  done  a  great  part  of 
the  work  the  defendant  changed  the  grade,  reset  the  pegs, 
and  required  a  large  amount  of  work  to  be  done,  which 
would  not  have  had  to  be  done,  if  the  pegs  had  been  set  for 
the  change  of  grade  before  the  plaintiffs  commenced  work. 

They  oflTer^d  evidence  showing  that  when  they  reached 
the  point  where  the  defendant's  work  was  to  begin,  and 
after  working  a  few  days,  they  were  informed  that  the  de- 
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fendaut  intended  to  cbaDge  the  grade;  that  tbey  stopped 
work  until  they  saw  the  engineer  of  the  defendant,  who 
looked  at  the  t^ork  and  told  them  to  continue  the  work  and 
he  would  lower  the  grade.  He  neglected  to  lower  the  ^rade, 
and  they  told  him  that  they  could  not  do  the  work  and 
make  the  haul  at  sixteen  cents,  but  would  do  it  at  the  price 
his  contractors  charged,  to- wit,  twenty  cents,  and  he  agreed 
thereto. 

The  plaintiffs  and  defendant  then  entered  into  the  fol- 
lowing written  agreement:  ''August  11th,  1881.  Memo- 
randum of  an  agreement  between  B.  K.  and  J.  K.^  Terry, 
and  D.  M.  and  S.  W.  railroad,  whereby  the  said  B.  K.  and 
J.  K.  Terry  agree  to  move  all  earth  and  rock  from  the  cut 
between  stations  1651  and  1667,  and  deposit  the  same  on  the 
embankment  just  westerly  of  said  cut,  and  for  said  work  the 
D.  M.  and  S.  W.  railroad  agree  to  pay  the  following  prices 
upon  the  completion  of  the  said  work.  For  earth  excavation 
20c.  per  cubic  yard;  soft  rock  excavation  35c.  per  cubic 
yard  ;  hard  rock  excavation  85c.  per  cubic  yard.  And  in 
addition  to  the  above  prices  there  shall  be  paid  for  each 
yard  hauled  over  500  feet  one  cent  per  cubic  yard  for  every 
100  feet  over  500  feet." 

It  was  also  in  evidence  that  the  road  was  then  staked  off, 
and  it  appearing  that  there  would  necessarily  be  ''  borrow 
and  fill "  the  defendant  agreed  to  pay  for  it ;  that  they  bad 
completed  the  "  fill "  all  but  1,200  yards  before  the  defend- 
ant changed  the  grade,  and  a  change  of  price  was  agreed 
upon  between  them  and  the  defendant,  for  the  work  already 
done  at  20c.  per  cubic  yard,  and  the  defendant  promised  to 
pay  for  it;  the  delay  on  the  part  of  defendant  to  lower  the 
grade  caused  them  to  do  much  unnecessary  work,  but  that 
it  was  not  their  fault  and  was  the  fault  of  the  defendant; 
the  unnecessary  work  done  in  consequence  of  the  delay  of 
defendant  in  lowering  the  grade  was  worth  some  fourteen 
hundred  dollars;  that  an  estimate  of  the  work  done  under 
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the  written  contract  was  made  by  the  engineer  of  the  Mid- 
land road  at  eight  hundred  dollars,  and  that  it  was  correct 
as  far  as  it  went,  but  the  estin^ate  did  not  include  the  work 
the  plaiutiifs  had  put  up  and  had  to  take  down  in  conse- 
quence of  the  change  in*the  grade,  and  that  the  defendant's 
engineer  unade  an  estimate  at  six  hundred  dollars. 

The  defendant  contended  that  the  only  contract  made  be- 
tween it  and  the  plaintiffs  was  the  written  contract  of  date 
Aufrust  the  11th,  1881,  and  it  was  only  liable  for  the  neces- 
sary amount  of  work  done  by  the  plaintiffs  to  effect  the 
change  in  the  line,  whjch  the  defendant  was  to  pay  for,  and 
that  was  less  than  six  hundred  and  fifty  dollars,  but  the 
defendant  company  was  willing  for  a  verdict  and  judg- 
ment to  go  against  it  for  that  amount  and  no  more. 

His  Honor  charged  the  jury  that  *'  if  it  was  by  the  neg- 
ligence of  the  plaintiffs  that  they  went  on  and  did  an  un- 
necessary amount  of  work  before  the  grade  was  changed, 
they  would  not  be  entitled  to  recover  for  the  unnecessary 
amount  of  work.  But  if  the  defendant's  engineer  directed 
the  plaintiffs'  engineer  to  go  on  with  the  work  when  they 
reached  the  point,  and  did  not  tell  them  that  there  was  to 
be  a  change  of  grade,  and  the  plaintiffs  did  go  on  and  do 
the  work  which  became  unnecessary  when  defendant 
changed  the  grade  and  reset  the  pegs,  the  plaintiffs  would 
be  entitled  to  recover." 

"If  in  doing  the  work  the  plaintiffs  borrowed  any  earth 
which  they  ought  not  to  have  done,  or  if  they  wasted  any 
earth  which  they  ought  not  to  have  wasted,  or  if  they 
hauled  any  dirt  which  they  ought  not  to  have  hauled,  you 
will  not  allow  them  for  such  work.  That  is  the  whole  case. 
You  will  in  any  event  find  the  issues  in  favor  of  the  plaintiffs, 
and  if  upon  the  evidence  you  conclude  they  are  only  entitled 
to  six  hundred  and  fifty  dollars,  assess  their  damages  at  that 
sum ;  but  if  they  did  other  work  for  the  defendant  and  de- 
fendant agreed  to  pay  them  for  it,  you  will  say  how  much, 
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and  add  it  to  the  six  hundred  and  fifty  dollars,  and  say  you 
find  the  issues  in  favor  of  the  plaintiffs,  and  assess  their 
damages  at  whatever  you  say  is  the  proper  amount,  and  you 
may  give  interest  if  you  think  proper." 

No  exception  was  taken  to  the'  charge  as  given.  The 
jury  found  all  issues  in  favor  of  the  plaintiffs,  and  assessed 
their  damages  at  eighteen  hundred  and  sixty-six  dollars 
and  thirty  one  cents,  with  interest  from  the  15th  day  of 
May,  1882. 

Thereupon  judgment  was  rendered  in  behalf  of  plaintiffs 
in  presence  of  defendant's  counsel,  whose  attention  was 
called  to  the  fact  that  judgment  was  about  to  be  pronounced, 
and  no  objection  was  made  to  the  charge  of  the  court. 

Within  ten. days  after  judgment  the  defendant  served 
notice  of  appeal  to  the  supreme  court,  and  served  case  on 
plaintiffs*  counsel,  who  filed  objection,  and  the  case  was  set- 
tled by  His  Honor. 

From  the  case  presented  by  tlie  defendant's  counsel,  the 
exceptions  are  taken  to  the  charge  as  given  by  the  judge  to 
the  jury — the  errors  assigned  being  as  follows: 

1.  *'In  that  he  failed  to  instruct  the  jury  as  to  the  proper 
construction  and  application  of  the  written  contract  of 
August  11th,  ISSl,  in  its  bearing  upon  the  issue  sub- 
mitted." 

2.  *' In  that  he  failed  to  instruct  the  jury  upon  the  legal 
propositions  legitimately  jiresented  and  insisted  upon  bv 
the  defendant." 

3.  "  In  that,  having  charged  the  jury  that  the  quantum 
of  the  plaintiffs'  recovery  depended  upon  the  quantum 
of  negligence  on  the  part  of  plaintiffs  or  the  defendant,  he 
failed  to  decide  the  question  of  negligence  himself,  and  sub- 
mitted the  question  of  negligence  to  the  jury." 


Mr.  J.  T.  Morehead,  for  plaintiffs. 
No  counsel  for  defendant. 
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Ashe,  J.  Waiving  for  the  present  the  question  whether 
the  defendant's  objections  were  made  in  «pt  time,  they  hav- 
iof;  neglected,  before  the  case  was  submitted  to  the  jury 
under  the  charge  of  His  Honor,  to  call  his  attention  to  any 
of  the  points  presented  in  these  exceptions,  we  are  unable 
to  discover  any  error  in  the  instructions  given,  which  en- 
titles the  defendant  to  a  venire  de  novo. 

As  to  the  first  ground,  of  exception,  lliat  His  Honor  did 
not  instruct  the  jury  as  to  tlie  bearing  of  the  written  con- 
tract upon  the  issue,  we  are  somewhat  at  a  loss  to  compre- 
hend the  import  of  the  exception.  If  the  defendant  meant 
that  His  Honor  should  have  instructed  the  jury  that  as  the 
contract  was  reduced  t6  writing,  pftrol  evidence  of  any  ver- 
bal contract  between  the  parties  was  inadmissible,  or  that 
the  written  contract  could  not  be  explained,  added  to  or 
contradicted  by  parol  evidence,  while  we  concur  in  the 
proposition  if  that  is  what  is  menni,  we  do  not  agree  with 
the  defendant  in  the  former.  There  was  in  fact  nothing  for 
His^ Honor  to  charge  on  this  point.  For  the  written  con- 
tract was  an  iigreement  as  to  the  work  and  its  price  on  the 
road  after  the  j;rade  was  lowered  ;  but  there  was  a  verbal 
contract  made  in  July,  and  confirmed  by  subsequent  prom- 
ises on  the  part  of  defendant,  for  the  work  done  before  the 
grade  was  lowered,  which  was  not  included  in  the  written 
contraci,  and  for  which  the  defendant  promised  to  pay. 

When  the  agreement  of  p)artie3  is  reduced  to  writing,  it 
is  a  rule  of  evidence  tliat  parol  testimony  is  not  admissible 
to  contradict,  add  to  or  explain  it.  For  although  there  be 
no  law  requiring  the  ae:reement  to  be  in  writing,  still  the 
wriiten  memorial  is  ihe  best  evidence. 

But  (lie  rule  has  no  application  to  this  case,  for  the  writing 
is  not  a  nKMii«»rial  of  the  entire  agreement.  It  was  only  an 
execution  of  one  part  of  the  agreement,  while  the  other 
part  was  left  in  parol.  The  contract  made  in  Julv  had 
reference  to  the^entire  work,  hut  that  made  and  evidenced 

IG 
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by  the  writing  referred  only  to  the  work  to  be  done  after 
the  grade  was  lowered,  and  was  only  in  part  execution  of 
the  entire  contract.  Doughiry  v.  Boothe,  4  Jones,  87 ;  Man- 
ning V.  Jones,  Basb.,  368 ;  Twidy  v.  Saunderwn,  9  Ired.,  5. 
See  also  Hawkins  v.  Lea,  8  Lea  (Tenn.)  42,  where  it  is  held, 
*'  When  it  is  not  intended  that  a  written  contract  should 
state  the  whole  agreement  between  the  parties  thereto,  evi- 
dence of  an  independent  verbal  agreement  is  admissible." 
This  disposes  of  the  first  exception. 

The  second  exception,  '*  that  His  Honor  failed  to  instruct 
the  jury  upon  the  legal  propositions  legitimately  presented 
and  insisted  upon  by  the  defendant,"  is  quite  as  difficult  to 
be  apprehended  as  the  first.  We  find  no  legal  proposition 
any  where  presented  in  the  record  by  the  defendant,  unless 
their  denial  that  they  ever  made  any  other  agreement  than 
that  set  out  in  the  writing  of  August,  and  that  they  were 
only  liable  to  pay  for  such  work  as  was  necessary  to  effect 
the  change  in  the  line  of  the  Midland  road,  are  regarded  by 
them  as  legal  propositions.  If  so,  they  are  already  dis- 
posed of  by  what  we  have  had  to  say  upon  the  first  excep- 
tion. 

But  conceding  that  the  written  agreement  had  some  bear- 
ing upon  the  issue  upon  which  His  Honor  had  omitted  to 
instruct  the  jury,  and  the  defendant  had  presented  some 
legal  proposition  which  His  Honor  had  overlooked  in  giv- 
ing his  charge  to  the  jury,  there  were  no  instructions  asked 
of  him  by  the  defendant  upon  these  points ;  and  it  is  well 
settled  that  where  a  judge  in  his  charge  to  .the  jury  omits 
to  instruct  them  on  a  particular  pointy  it  does  not  consti- 
tute error,  unless  he  is  requested  to  do  so.  State  v.  (/Neal, 
7  Ired.,  251 ;  Brown  v.  Morris^  4  Dev.  &  Bat.,  429 ;  Hke  v. 
Woodcrd,  12  Ired.,  293. 

If  the  defendant  deemed  instructions  upon  these  points 
material;  they  should  have  asked  for  instructions,  and  if  re- 
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fosed,  the  question  might  have  been  brought  to  this  court 
for  review.    Arey  v.  I^qphenson,  12  Ired.,  34. 

The  principle  announced  in  the  above  cited  cases  that  an 
omission  of  a  judge  to  charge  upon  a  particular  point  is 
not  error  unless  a^ked  so  to  do,  is  still  the  law,  notwith- 
standing the  enactment  of  sub-division  8,  section  412  of 
The  C!odb,  which  is  as  follows :  ''  If  there  shall  be  error 
either  in  the  refusal  of  the  judge  to  grant  a  prayer  for  in- 
structions or  in  granting  a  prayer,  or  in  his  instructions 
generally,  the  same  shall  be  deemed  excepted  to  without  the 
filing  of  any  formal  objection." 

Prior  to  this  enactment,  whenever  an  exception  was  taken 
upon  a  trial,  it  was  required  to  be  reduced  to  writing  at  the 
time,  &c.    Section  412,  sub-division  2. 

The  third  sub-division  of  the  section  was  intended  to  ex- 
cept from  the  requirement  in  the  second  sub-division  that 
the  exception  must  be  taken  in  vniiing  at  the  time,  the  cases, 
wh^re  the  error  is  assigned  in  the  court's  refusal  to  grant  a 
prayer  for  instructions,  or  in  granting  such  a  prayer,  or  in 
the  general  instructions  given  to  the  jury.  But  it  by  no 
means  dispenses  with  the  rule,  that  instructions  must  be 
asked  upon  points  omitted  by  the  court  in  the  charge,  and 
that  it  is  no  error  to  omit  these  unless  asked  to  charge  upon 
them.  The  third  sub-division  only  provides  that  the  error 
assigned  in  such  cases  need  not  be  put  in  writing  at  the 
time,  but  may  be  taken  at  any  time  without  writing,  even 
in  this  court,  as  was  held  in  Lawton  v.  Gifea,  90  N.  C,  374. 

The  third  and  last  ground  of  error  assigned  is  as  un- 
tenable as  the  others.  That  the  court  committed  an 
error  in  leaving  in  his  instructions  the  question  of  negli- 
gence to  the  jury,  may  be  one  of  those  errors  that  might  be 
assigned  under  sub-division  three.  And  taking  it  to  be  so, 
was  it  such  an  error  as  entitles  the  defendant  to  a  venire  de 
n&vof 
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The  evidence  in  tbe  case  was  that  ibe  unnecessary  work 
done  under  the  contract  with  the  defendant  was  caused  by 
their  delay  in  lowering  the  grade  of  tbe  road.  If  His 
Honor  had  charged  the  jury  upon  tbe  question  of  negli- 
ligence,  as  a  question  of  law,  upon  the  evidence  before  him, 
he  would  have  been  bound  to  have  told  them  that  the  un- 
necessary work  done  by  the  plaintifib  was  caused  by  the 
negligence  of  the  defendant.  But  he  left  that  question  to 
the  jury,  and  they  have  decided  it  as  the  court  must 
have  instructed  them,  if  it  had  expressed  any  opinion  upon 
the  point.  And  where  a  jury  decide  correctly  a  questioned 
law  improperly  left  to  them  by  the  court,  the  verdict  cures 
the  error  of  the  court  and  it  is  no  ground  for  a  new  trial. 
Glmn  V.  Railroad,  63  N.  C,  510 ;  Smith  v.  Shepard,  1  Dev.,461. 

Our  conclusion  is  there  is  no  error,  and  tbe  judgment  of 
the  superior  court  of  Rockingham  is  affirmed. 

No  error.  Affirmed. 


J-. — k— : i,— ».. 


W.  W.  McCANLESS  v.  H.  W.  REYNOLDS. 

Appeal  Bond,  juMificaiion  of,  &c 

An  appeal  will  be  dismissed  on  motion  of  the  appellee  whore  the 
uadertakiug  is  not  filed  within  ten  days  after  appeal  taken,  and 
not  justified  by  one  surety  that  he  is  worth  double  the  amount 
specified  therein.  Verbal  agreements  to  waive  the  statutory  re- 
quirements will  not  be  regarded. 

(Wade  V.  Newbern,  72  N.  C,  498;  LytJe  v.  Lytle,  90  N.  C,  647,  cited 
and  approved.) 

Motion  of  defendant  to  dismiss  the  appeal    beard  at 
October  Term,  1884,  of  The  Supreme  Court. 
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Mews.  Fidler  &  Snow,  and  E.  C.  Smith,  for  plaintiff. 
Hem's.  J.  M.  McCorkle,  and  Waison  &  Olenv,  for  defendant. 

Mekrtmon,  J.  The  appeal  in  this  case  was  dismissed  at 
the  last  term  (McCanless  v.  Reynolds,  90  N.  C,  648,)npon  the 
ground,  that  an  undertaking  upon  appeal  had  not  been  filed 
within  the  time  prescribed  by  law,  and  the  same  had  not 
been  waived. 

The  appellant  at  that  term  made  application  by  petition 
for  the  writ  of  certiorari,  aUeging  that  a  proper  undertaking 
had  been  given,  and  if  not  filed  within  the  time  prescribed 
by  law,  it  had  been  filed  by  the  consent  of  the  appellee's 
counsel,  and  the  clerk  had  mislaid  it,  or  at  all  events,  failed 
to  attach  it  to  and  send  it  up  with  the  transcript  of  the 
record  as  he  ought  to  have  done.  Tliereupon  the  appeal 
was  re-instated  upon  the  docket,  a  diminution  of  the  record 
was  suggested,  and  the  writ  of  certiorari  was  awarded. 

At  the  present  term,  the  appellant  produced  and  filed  the 
undertaking  upon  appeal  given  by  him  after  the  time  within 
which  he  had  the  right  to  give  the  same  bad  elapsed. 

The  appellee  again  at  the  present  term  moved  to  dismiss 
the  appeal,  because  the  undertaking  upon  appeal  was  not 
given  within  the  time  prescribed  by  law,  and  upon  the 
further  ground,  that  the  uudertakiug  was  signed  by  but 
one  surety  and  was  not  properly  justified. 

The  appellant  filed  affidavits  totheeffect  that  the  counsel 
of  the  appellee  agreed  at  the  time  the  appeal  was  taken  that 
the  appellart  might  have  time  in  addition  to  that  allowed 
by  law  within  which  to  file  the  undertaking.  The  counsel 
for  the  appellee  state  upon  affidavit,  that  they  have  no  recol- 
lection of  ajiy  such  agreement,  and  that  they  do  not  believe 
that  any  was  made.  They,  in  effect,  deny  that  any  agre^e- 
mentto  extend  the  time  was  made. 

This  court  has  repeatedly  said,  that  it  would  not  under- 
take to  reconcile  conflicting  affidavits,  or  pass  upon  their 
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weight,  in  respect  to  verbal  agreements  to  waive  the  require- 
ments of  the  statute  in  respect  to  appeals.  It  is  not  denied 
that  the  undertaking  in  this  case  was  not  filed  within  the 
ten  days  after  the  appeal  was  taken.  No  waiver  of  the  time 
appears  in  writing  out  of  or  in  the  record,  nor  was  any  sum 
of  money  deposited  with  the  clerk  in  lieu  of  an  undertaking 
by  order  of  the  court.  So  that,  upon  this  ground,  the  ap- 
pellee is  entitled  to  have  his  motion  to  dismiss  the  appeal 
allowed.  Wade  v.  Newbem,  72  N.  C,  498 ;  Clarke's  Code,  339. 
But,  if  the  undertaking  upon  appeal  filed  were  treated  as 
having  been  filed  within  the  time  prescribed  by  law,  it  is 
fatally  defective,  in  that  it  is  not  properly  justified.  The 
surety  fails  to  say  in  his  afiidavit  of  justification  that  he  is 
worth  double  the  amount  specified  in  the  undertaking. 
Lyile  V.  LyOe,  90  N.  C,  647.    Motion  allowed. 

Appeal  dismissed. 


♦ROBERT  &  T.  L.  KNIGHT  v.  E.  B.   HOUGHTALLINa 

and  others. 

Reference — Account — Interest. 

• 

The  proper  method  of  stating  the  aeooont  in  this  case  is  to  credit 
the  contract  price  of  the  land  with  the  value  of  all  dedactloD» 
allowed  by  the  court— the  difference  being  the  true  amount  of  the 
indebtedness;  and  then  to  compute  the  interest  thereon  subject 
to  subsequent  credits  from  payments  or  otherwise. 

Civil  Action  tried  at  Fall  Term,  1880,  of  Qranville 
Superior  Court,  before  Eure^  J, 


*Mr.  Justice  V^jiiiiMON'^having  been  of  counsel  did  not  sit  on  the 
of  tills  ease. 
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This  was  an  action  to  foreclose  a  mortgage.  The  facts  are 
fully  reported  in  same  case  85  N.  C,  17.  An  account  was 
ordered  to  be  taken  by  this  court,  and  the  case  was  heard 
upon  exceptions  to  the  commissioner's  report. 

Mr.  M,  V.  Lanier,  for  plaintiffs. 

Hems.  T.  B,  Venable,  T.  C.  Fuller  and  E.  C,  Smith,  for  de- 
fendants. 

Smith,  C.  J.  Upon  the  hearing  of  this  cause  at  October 
term,  1881,  reported  in  85  N.  C,  17,  it  was  declared  that  the 
defendants  were  '^  entitled  to  be  allowed  every  such  sum  as 
was  reasonably  expended  by  them  in  procuring  the  posses- 
sion of  the  land  and  purchasing  the  crops  of  every  kind 
agreed  to  be  sold  to  them,  also  for  the  deficiency  in  the 
number  of  acres  in  the  tract  at  the  average  price  per  acre, 
supposing  it  to  have  been  sold  as  containing  750  acres." 

To  ascertain  the  amount  of  these  allowances  with  interest, 
and  the  residue  due  after  their  deduction  from  the  money 
contracted  to  be  paid,  a  reference  was  ordered,  pursuant  to 
which  the  commissioner  proceeded  to  take  evidence,  which, 
with  a  statement  of  the^  account,  was  reported  at  the  last 
term,  in  which  a  balance  of  $2,185.78  is  found  due  the 
plaintiffs  on  January  1st,  1884. 

The  commissioner  however  at  the  instance  of  defendants' 
counsel  prepared  and  submitted  another  account,  not  differ* 
ing  in  the  items,  but  in  mode  of  statement  and  computation 
of  interest,  in  which  the  balance  ascertained  to  be  due  at 
the  same  date  is  reduced  to  $1,785.94. 

Two  ejKbieptions  are  filed  by  the  defendants  to  the  report : 

1.  To  the  principle  ppon  which  the  aocount  reported  is 
made  in  the  adjustment  of  the  claims  which  enter  into  it, 
it  being  insisted  that  the  proper  method  is  pursued  in  the 
statement  of  the  sMond  account,  which  the  commissioner 
himself  seems  to  approve,  while  he  fe)t  copatr^ined  to  make 
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the  fornier  by  the  construction  he  puts  upon  the  ruling  in 
the  opinion  ;  and 

2.  To  the  allowance  of  $205,  the  estimated  cost  of  harvest- 
ing the  wheat  in  diminution  of  its  value  when  harvested, 
for  which  the  defendants  have  credit. 

I.  We  concur  in  the  views  of  the  defendants'  counsel,  as 
presented  in  the  argument  in  support  of  the  first  exception, 
that  the  amount  contracted  to  be  paid  should  at  once  be 
reduced  by  the  aggregate  allowances  for  the  corn  and  oats 
and  deficiency  in  the  land,  as  well  as  by  the  cash  payment 
of  32000,  inasmucl)  as  all  these  reductions  are  in  origin 
co-incident  with  the  indebtedness  incurred  in  the  purchase, 
the  residue  being  the  charge  to  begin  with  in  the  computa- 
tion  of  interest.  The  commissioner  intimates  his  approval 
of  this  method  of  stating  the  account,  biit  considers  himself 
constrained  to  report  the  other  upon  iiis  construction  of  the 
ruling  upon  which  the  reference  was  ordered.  He  then  pror 
ceeds  from  this  starting  point  to  compute  the  interest  accrued 
to  the  time  of  the  next  credit,  and  from  the  aggregate  amoui>t 
deducts  the  credit  and  makes  a  new  interest-bearing  residue, 
and  in  like  manner  as  to  the  otiier  subsequent  credits, 
adopting  the  mode  of  computation^ used  in  cases  of  partial 
payments,  made  upon  notes  and  endorsed  thereoi). 

As  the  exception  does  not  reach,  this  method  of  calcula- 
tion, but  on  the  contrary  assumes  its  correctness,  we  forbear 
to  express  an  opinion,  as  the  result  of  computing  interest 
on  the  credits  would  be  more  favorable  to.  the  defendants 
and  they  do  not  demand  it. 

In  our  opinion  the  second  account  does  not  vary  more 
than  the  first  from' the  requirements  of  the  reference,  nor 
does  either  sub^antially  depart  from  the  directions,  which 
merely  allow  interest,  ^heh  in  the  statement  of  the  account 
it  becomes  necessary  to  do  so,  as  well  upon  the  counter 
claims  as  the  original.     We  therefore  sustain  the  ezoeption 
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and  adopt  the  second  a<!count  as  showing  the  true  amount 
due. 

II.  The  second  exception  must  be  overruled,  for  inasmuch 
as  the  defendants  were  entitled  only  to  the  wheat  standing 
in  the  field,  its  true  value  in  this  condition  is  properly  as- 
certained by  finding  the  market  price  after  harvesting,  and 
deducting  therefrom  a  reasonable  charge  for  the  expense  of 
gathering  and  preparing  for  market. 

It  is  immaterial  whether  this  labor  could  have  been  fur- 
nished by  the  defendants,  and  if  so,  its  value  has  been  saved 
to  them.  It  would  be  unjust  to  the  plaintiffs  to  allow  the 
full  value  of  wheat  ready  for  salje  in  the  grain,  when  the 
defendants  could  only  secure  it  in  this  form  by  an  equiva- 
lent expenditure  of  labor  which  they  l)ave  saved  by  the 
labor  of  others.     This  exception  is  wholly  untenable. 

The  second  report  must  be  adopted  and  judgment  may 
be  entered  for  the  sum  therein  found  tobe  due^with  interest 
from  January  I^^*  1884,  and  costs,  inclusive  w^f  the  sum  of 

$ allpwe<l   the  commissioner  for  his:8frvk*es  under* 

the  reference. 

Second  aceonnt  confirmed. 


J.  J.  MOTT  V.  JOHN  A.  RAMSAY. 
A  ppeal—  Certiorari, 

The  writ  of  certiorari  will  be  granted)  where  it  appears  that  the  ap- 
pellant in  apt  time  submitted  the  case  on  appeal  to  the  appellee's 
counsel,  who  declined  to  sign  it,  but  suggested  that  he  would  pre- 
pare another  and  get  the  Judge  to  settle  the  case,  and  agreed  that 
ao  advantage  woidd  be  taken  of  the  delay,  hxA  failed  to  prepare 
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a  case.  The  appellee  waived  the  code-time  and  cannot  take  ad- 
vantage of  his  own  negligence.  The  power  of  this  court  over 
writs  of  certiorari  touched  upon. 

{Parker  Y.  Hailroad,  84  N.  C,  118;  Wiley  v.  Zineberry,  89  K  C 
68;  McDaniel  v.  Pollock,  87  N.  C,  503;  State  v.  Lee,  90  N.  C, 
652,  cited  and  approved.) 

Motion  by  defendant  for  certixyrari^  heard  at  October 
Term,  1884,  of  The  Supreme  Court. 

Messrs.  J.  M.  McCorkle  and  R,  F.  Armfield,  for  plaintiff. 
Mr,  J,  W,  Hinsdale,  for  defendant. 

Merrimon,  J.  The  appellee  obtained  judgment  at  the 
spring  term,  1883,  of 'the  superior  court  of  Rowan  county 
against  the  appellant,  and  the  latter  appealed  to  this  court, 
and  the  appeal  was  brbught  up  to  the  last  October  term. 
But  no  statement  of  the  case  for  this  court  upon  appeal  ap- 
peared in  the  transcript  of  the  record. 

At  that  term  the  appellee  moved  to  dismiss  the  appeal,  and 
his  motion  was  at  first  allowed,  and  afterwards,  at  the  same 
time,  for  cause  shown,  the  order  of  dismissal  was  set  aside' 
and  the  case  was  reinstated  on  the  docket.  MoU  v.  Ramsay, 
90  N.  C,  29  and  372. 

The  appellant  then  filed  sundry  affidavits  and  exhibits, 
suggested  a  dimunition  of  the  record,  and  moved  that  the 
writ  of  certiorari  be  granted,  commanding  the  clerk  of  the 
superior  court  to  certify  to  this  court  the  statement  of  the 
case  upon  appeal,  when  and  as  soon  as  the  same  shall  be 
filed  in  that  court. 

It  appears  that  shortly  aft«r  the  appeal  was  taken,  a  state 
ment  of  the  case  for  this  court  was  prepared  by  the  appel* 
lant's  counsel  i^pd  subo^itted  to  one  pf  the  counsel  of  the 
appell9^;  tl)at  he  declined  to  approve  and  sign  it^  and  sug- 
gested that  it  should  be  submitted  to  his  associate  counsel, 
who  knew  more  of  the  matter ;  this  was  afterwards  done, 
and  the  latter  declined  to  sign  it,  but  said  that  he  would 
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prepare  a  substitute  and  let  the  judge  settle  tbe  case  for 
this  court ;  be  said  that  be  could  uot  at  tbat  time  prepare 
his  statement  thereof.  It  likewise  appears  that  tbe  appel- 
lant's couusel,  who  usually  attended  this  court,  was  very 
ill,  and  did  not  attend  at  tbe  last  October  term,  and  of  this 
the  appellant  bad  no  knowledge  until  late  in  the  terra,  and 
as  soon  as  he  learned  of  tbe  illness  and  absence  of  his  coun- 
sel from  tbe  court,  he  at  once  employed  another  counsel. 

It  also  appears  tbat  the  appellant  himself  was  unusually 
diligent  and  active  in  prosecuting  his  appeal,  and  the  irreg- 
ularities and  delay  attending  it  have  been  occasioned  by 
the  loose  and  careless  practice  tbat  ought  not  to  prevail,  and 
tbat  too  often  results  in  detriment  to  parties  litigant. 

Tbe  counsel  for  tbe  appellee  says  in  his  affidavit  that  he 
repeatedly  tqld  tbe  appellant  tbat  ''no  advantage  would  be 
taken  of  him  in  consequence  of  bis  said  appeal  not  being 
perfected  in  the  time  required  by  law,  but  tbat  if  tbe  case 
was  perfected  in  time  to  be  tried  at  tbe  supreme  court  (mean* 
iDg,  plainly,  the  last  October  term,)  that  no  advantage  for 
tbe  delay  would  be  taken,  *  *  *  *  and  that  no  state- 
ment of  the  case  was  sent  to  the  supreme  court.'^ 

Admitting  that  the  highly  respectable  counsel  for  the 
appellee  acted  in  good  faith,  it  is  plain  tbat  he  agreed  that 
no  advantage  should  be  taken  of  the  delay  if  the  case  could 
be  tried  at  tbe  last  October  term  of  this  court.  It  appears, 
however,  by  tbe  affidavit  of  tbe  appellant,  and  this  is  not 
denied,  that  tbe  appellee's  counsel  refused  to  approve  the 
statement  of  the  case  upon  appeal ;  tbat  be  said  he  would 
prepare  a  substiiute  for  it,  and  then  tbe  judge  would  set- 
tle the  ease  upon  appeal  in  the  usual  way.  This  he  failed 
to  do.  So  that,  it  was  really  the  fault,  or  inadvertence,  of 
the  appellee's  oonnsel  that  the  case  upon  appeal  was  not 
settled  tbat  30  t)|ler  appellapt  might;  have  brought  it  up  as 
part  of  the  record.  The  failure  to  file  tl)e  statement  within 
the  time  and  in  tbe  way  designated  by  the  stfftute  was  ex- 
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pressly  waived,  aud  the  appellee  failed  on  liis  part  to  take 
the  next  step,  that  he  said  through  his  counsel  he  would 
take. 

It  is  clear  that  where  the  appeal  is  not  perfected  through 
the  negligence,  delay  or  inadvertence  of  the  appellee  in  re> 
spect  to  something  that  he  ought  to  do,  or  where  he  mis- 
leads the  appellant  by  what  he  agrees  to  do,  or  not  to  do, 
and  this  appears  to  the  court,  the  writ  of  certiorari  will  be 
granted,  to  the  end,  that  the  appeal  may  be  perfected  and 
brought  up  to  be  heard  upon  its  merits.  The  appellee  .will 
not  be  allowed  to  take  advantage  of  his  own  wrong,  negli- 
gence or  inadvertence,  to  the  prejudice  of  the  opposing^ 
party.  Parker  v.  Railroad^  84  N.  C,  118 ;  Wiley^v.  Lind>erry, 
89  N.  C,  68. 

The  appeal  was  taken  in  apt  time.  The  statement  of  (he 
case  upon  appeal  was  not  made,  filed  end  served  regularly/ 
but  it  was  subniitted  to  the  appellee's  counsel,  and  while  he 
declined  to  approve  it,  he  said  he  would  prepare  a  sabstw 
tute  for  it  and  let  the  judge  settle  the  case.  He  thus  waived 
the  irregularity  on  the  part*  of  the  appellant  in  respect  to 
filing  the  statement  of  the  case  as  to  time  and  place.  He 
failed  to  prepare  the  substitute  as  he  agreed  to  do,  and 
ought  to  have  done  under  the  circumstances. 

We  are  therefore  of  opinion,  that  theappellantJs  entitled 
to  have  his  motion  for  the  writ  of  certimari  allowed,  to  be 
directed  to  the  clerk  of  the  superior  court,  commanding 
him  to  certif}^  to -this  court  the  case  settled  upon  appeal  to 
the  n€xt  terra,  if  before  that  time  a  case  upon  appeal  shall 
be  settled. 

The  case  fur  this  court  may  be  settltid  as  directed  by  The 
CoD£,  §  550,  with  the  modification  that  the  appellant  may 
prepare,  and  serve  his  statement  of  the  case  upon  the  appel- 
lee on  or  before  the  25th  day  of  January  next. 

Tlie  power  thus  exercised  by  this  court,  is  incident  to  its 
authority  to  grant  and  employ  the  writ  of  certiorwri  and 
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reuder  it  effective  in  perfecting  records  in  it.  Without  the 
exercise  of  such  power,  great  iujubtice  would  be  done  in 
many  cases,  and  sometimes  there  might  be  a  failure  of  jus- 
tice in  matters  of  the  most  serious  moment.  The  Codb,  § 
3545;  MeDaniel  v.  Pollock,  87  N.  C,  503;  State  v.  Lee^  90  N. 
C ,  652. 

Let  the  writ  of  certiorari  issue  accordingly.     It  is  so  or- 
dered. 

Certiorari  ordered. 


HENRY  B.  OWBNS  and  others  v.  W.  H.  PHELPS  and  others. 

Appeal —  Ceriiod'arii 

Where  an  appeal  is  taken,  the  record  should  be  transmitted  to  this 
court  and  the  appeal  docketed,  whether  the  case  is  settled  or  not, 
so  that  all  proper  action  can  at  once  be  taken  to .  perfect  it  for 
hearing.     Therh'tioraH  is  allowed.     See  Mott  v.  Ramsay^  ante^ 

MoTio^  of  plaintiffs  for  certiorari  heard  at  October  Term, 
1884,  of  The  Supreme  Court. 

Messrs.  J.  M,  McCorkle  and  Hinsdale  &  Devcreux,  for 
plaintiffs. 

Messrs.  J.  A,  Williamson  and  Clement  &  Oaither,  for  de- 
fendants. 

Merrimon,  J.  We  are  of  opinion  that  the  petitioner  is 
entitled  to  have  the  case  settled  upon  appeal,  for  this  court, 
in  ihe  action  in  his  petition  mentioned,  and  the  writ  of 
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certiorari,  to  bring  up  the  whole  case  as  if  the  same  bad 
come  up  regularly  by  appeal. 

At  the  term  of  the  court  at  which  judgment  was  rendered 
against  the  petitioner}  he  took  an  appeal  and  gave  an  under- 
taking in  that  respect  as  required  by  law«  The  petitioner's 
counsel  at  that  term  requested  the  defendant's  counsel  to 
extend  the  time  within  which  to  prepare  the  statement  of 
the  case  upon  appeal.  This  request  was  granted,  and  the 
time  was  so  repeatedly  extended,  as  appears  by  the  affidavit 
of  the  defendant's  counsel.  The  petitioner's  counsel  being 
ill,  the  stateipent  of  the  case  was  not  made  and  served 
within*  the  last  extention  of  time,  but  it  was  prepared  within 
a  short  while  next  thereafter  and  sent  to  the  defendant's 
counsel,  and  he  received  it.  The  defendant,  in  the  mean- 
time, instructed  his  counsel  not  to  approve  of  or  except  to 
the  statement  of  the  case  upon  appeal,  or  extend  the  time 
further  for  perfecting  the  appeal,  and  the  counsel  plainly  on 
that  account  declined  to  do  so. 

The  appeal  was  taken  to  the  last  fall  term  of  this  court. 
The  statement  of  the  case  upon  appeal  was  made  and  served 
in  July  next  before  that  term.  If  the  counsel  of  the  de- 
fendant had  approved  of,  or  excepted  to  the  statement  of 
the  case,  in  the  regular  course,  the  appeal  might  have  been 
tried  at  the  last  October  term  of  this  court,  and  without  any 
prejudice  to  the  defendant  owing  to  the  extension  of  time 
within  which  to  perfect  the  appeal.  The  counsel  of  the 
defendant  simply  extended  to  the  counsel  of  the  plaintiff  a 
courtesy  for  his  convenience  that  did  not  prejudice  his  client. 
The  latter  cannot  take  advantage  of  that  to  the  injury  of 
the  petitioner.  The  time  being  extended,  as  is  admitted, 
if  the  petitioner's  counsel  became  ill  and  hence  unable  to 
make  and  serve  the  statement  within  the  exact  limit  of 
time  agreed  upon,  but  did  so  shortly  thereafter  and  within 
time  for  all  practical  purposes,  this  was  sufficient,  as  it  ap- 
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pears  there  was  from  the  beginning,  a  bona  fide  intention  to 
prosecute  the  appeal. 

It  would  be  much  better  if  no  such  engagements  to  ex- 
tend time  within  which  to  perfect  appestls  were  ever  made. 
They  generally  give  rise  to  misapprehension,  misunder- 
standing, and  some  times  unfriendly  feelings  and  bitter  con- 
tests. But  when  made  and  admitted  as  in  this  case,  the 
party  complaining  cannot  be  prejudiced,  more  especially 
where  he  takes  action  within  time  and  in  manner  to  work 
no  substantial  prejudice  to  the  opposing  party. 

In  this  case,  it  seems  to  us,  that  the  spirit  of  the  engage- 
ment to  extend  the  time,  especially  in  view  of  the  illness  of 
the  petitioner's  counsel,  was  substantially  complied  with, 
and  if  the  defendant  had  not  interposed  his  objection,  as  he 
ought  not  to  have  done  under  the  circumstances,  he  would 
not  have  suffered  the  consequent  delay. 

The  petitioner  ought  regularly  to  have  brought  up  and 
docketed  his  appeal,  and  made  his  motion  therein  for  the 
writ  of  certiorari,  but  as  no  injury  seems  to  have  been  caused 
by  his  failure  to  do  so,  this  is  not  fatal  to  his  present  appli- 
cation. 

Ordinarily,  when  an  appeal  is  taken,  it  ought  to  be 
brought  up,  whether  the  case  for  this  court  is  settled  or  not, 
and  all  proper  motions  to  perfect  the  record  for  this  court 
can  be  made  in  it. 

We  grant  the  writ  of  certiorari,  to  be  directed  to  the  clerk 
of  the  superior  court  of  Davie  county,  commanding  him  to 
certify  to  this  court  the  record  in  the  action  mentioned  in 
the  petition,  according  to  law,  including  the  case  settled 
upon  appeal  for  this  court,  when  the  same  shall  be  filed  in 
his  office. 

The  petitioner  may  make  his  statement  of  the  case  upon 
appeal,  and  the  case  may  be  settled  as  directed  by  The 
Code,  §  559,  except,  that  he  shall  make  and  serve  his  state- 
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meDt  thereof  on  tlie  defendant,  on  or  before  the  25th  day  of 
January  next.  Moit  v.  Ramsay,  decided  at  this  term,  nn/e 
249,  and  the  cases  tliere  cited.     It  is  so  ordered. 

Certiorari  allowed. 


BENJAMIN  A.  COX  and  others  v.  JOSEPH   COX  amd  others. 

Will,  division  of  land  liy — Ejectment,  evidence  in — DescripiioiL — 

Quantity. 

1.  Where  -i  will  designates  and  assigns  to  each  of  the  testator's 
children  a  share  of  his  land,  it  was  Tield  that  the  same  was  divided 
among  them,  and  no  other  proceeding  was  necessary  for  that  pur- 
pose. 

2.  In  such  case,  an  action  in  nature  of  ejectment  is  a  proper 
remedy  to  establish  a  dividing  line  between  two  of  the  devisees, 
where  their  claims  as  to  the  location  of  the  tracts  devised  are  in 
conflict. 

3.  A  devise  of  two  hundred  acres  to  A,  adjoining  the  land  he  now 
owns,  '^  beginning  at  the  line  near  B^s  and  running  straight  across 
to  the  back  line  toward  M's,  taking  the  eighty-two  acres  first,  oat 
making  out  the  complement  of  the  balance,^'  is  sufficiently  cer- 
tain in  its  description  to  admit  of  parol  evidence  to  locate  the 
tract  of  two  hundred  acres — which  includes  the  eighty-two  acref. 

4.  Quantity  ordinarily  constitutes  Iqo  part  of  the  description,  bat 
when  the  boundaries  are  doubtful,  it  becomes  an  important  ele- 
ment. 

(Reddick  v.  Legyett,  3  Mur.,  529;  Proctor  \\  Bml,  4  Dev.,  370;  Stetrart 
v.  SaUfKmds,  74  N.  C,  518,  cited  and  approved.) 

Ejectment,  tried  at  Spring  Term,  1883,  of  Mookk  Supe- 
rior Court,  before  Philips,  J. 
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The  plaintiffs,  who  were  minors  at  tlie  time  this  action 
was  commenced,  suing  by  their  next  friend,  claim  the  land 
in  controversy  under  a  devise  in  the  will  of  their  grand- 
father, Thomas  Cox,  Sr.,  deceased,  to  their  father,  Thomas 
Cox,  Jr.,  deceased,  which  devise  was  in  these  words: 

"  I  give  and  devise  to  my  son,  Thom£iS  Cox,  two  hundred 
acres,  adjoining  the  land  he  now  owns,  beginning  at  the 
line  near  A.  K.  Wicker's,  and  running  straight  across  to  the 
back  line  towards  Torguill  McNeill's,  taking  the  eighty-two 
acres  first  and  making  out  the  complement  of  the  balance." 

The  will  also  contains  the  following  devises:  "I  give  and 
devise  to  my  son  Rufus  Cox  all  the  lands  on  the  west  side 
of  the  road  adjoining  my  sons,  Henry  A.  Cox  and  Thomas 
Cox." 

"I  give  and  devise  to  my  son  Joseph  Cox  my  lands  on 
the  east  side  of  the  road,  where  the  creek  enters  into  the 
river,  thence  up  the  creek  where  Wash  had  a  patch,  thence 
up  the  creek  to  the  next  bend  at  the  fish  trap,  thence  up  the 
little  creek  to  the  poplar  spring,  thence  up  the  creek  to 
where  Thomas  Cox's  line  comes  across,  thence  to  the  big 
road." 

"X  give  and  devise  to  my  son  Henry  A.  Cox  the  tract  of 
land  on  which  he  now  lives,  one  hundred  acres." 

There  are  other  devises  of  land,  but  these  mentioned  are 
the  most  important. 

All  the  parties  claimed  under  the  will  of  Thomas  Cox, 
Sr.,  who  had  purchased  a  large  tract  of  land,  including  the 
tracts  devised  as  aforesaid,  from  William  Murchison,  by 
deed  bearing  date  8th  October,  1839,  conveying  two  tracts,, 
one  of  eleven  hundred  and  forty  acres,  and  another  of  two 
hundred  acres.  This  deed  was  read  in  evidence  by  the 
plaintifils.  They  also  read  in  evidence  a  deed  from  Archi- 
bald 6.  Douglas  to  Thomas  Cox,  the  testator,  dated  28th  of 
May,  1858,  conveying  two  tracts,  one  of  one  hundred  acres^ 
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and  the  other  eighty-two  acres ;  also  a  deed  from  John  God- 
frey to  their  father,  Thomas  Cox,  Jr.,  dated  7th  day  of  Au- 
gust, 1858,  conveying  fifty  acres. 

The  surveyor  (Kelly)  who  had  been  appointed  by  the  court 
to  survey  the  land  in  controversy  for  the  trial  of  the  cause, 
reported  the  plat  which  is  set  out  in  this  statement. 

PLAT   OF  SURVEY. 


T.McWeW 

H 


AK-V/ 
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The  sarveyor  testified  that  the  eleven  hundr^  and  forty 
acres  conveyed  by  Marcbison  to  Thonaas  Cox,  Sr.,  covered  all 
the  land  in  the  plat  except  what  was  called  the  **  eighty-two 
acre  tract,"  wbich  on  measurement  was  found  to  contain 
only  sixty-five  acres,  and  the  tract  of  fifty  acres,  owned  by 
Thomas  Cox,  Jr.  He  testified  to  the  location  of  the  eighty- 
two  acre  tract  and  the  fifty  acre  tract  of  Thomas  Oox,  Jn, 
as  indicated  on  the  plat. 

It  was  in  evidence  that  A.  K.  Wicker's  land  adjoined  the 
eighty-two  acre  tiact  on  thesouthwost,  the  dividing  line  be- 
ing represented  on  the  plat  by  the  line  running  northwest 
from  the  figure  1,  and  near  which  line  is  Wicker's  bouse. 

It  was  also  in  evidence  that  Torquil  McNeill's  land  ad- 
joined the  testator's  land  on  the  northeast,  the  dividing  line 
being  represented  on  the  plat  by  the  line  "  H"  to  "4  a," 
and  his  house  by  the  letter  "  MJ' 

The  Gox  road  indicated  on  the  plat  runs  between  the 
shares  of  Bufus  Cox  and  Joseph  Oox — that  of  Joseph  lying 
to  the  east,  and  that  of  Rufus  to  the  west  of  the  road. 

The  chief  matter  in  dispute  being,  what  is  the  dividing 
line  under  the  will  between  Thomas  Oox,  Jr.'s,  share  and 
his  brothers  Rufus  and  Josepli,  the  surveyor  Kelly,  for  the 
information  of  the  court,  ran  four  lines  as  the  dividing 
lines  represented  on  the  plat  as  ^' A,  B,  0  and  D,"  with  the 
following  results  as  to  the  quantity  contained  in  their  re- 
spective shares  under  the  will : 

Line  A  gives  Rufus  Cox  270  acres. 
*«  *'  "  Joseph  Cox  165  " 
"  •*  "  Thomas  Cox  260  " 
"  B  "  Rufus  Cox  284  " 
''  "  "  Joseph  Cox  201  " 
«  "  "  Thomas  Cox  200  " 
•'  0  "  Rufus  Cox  306  " 
"  "  **  Joseph  Cox  174  " 
•»  «  "  Thomas  Cox  200  " 
"    D      "    Thomas  Cox  only  100  acres. 
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The  lette^  "  a  '^  on  the  creek  in  the  plat  represents  Wash's 
patch  f  *'  c  "^  the  fish  trap }  the  poplar  spring  is  near  ''4  a," 
on  little  creek ;  "  xx  *'  Rufus  Cox's  field  of  about  seren  or 
eight  acres;  "X"  Joseph  Cox's  field  of  about  five  acres ^ 
*'  0,"  Rufus  Cox's  house,  and  "  R"  an  old  field ;  "  00,"  ten- 
ant's house ;  "  A.  K.  W.,"  Wicker's  land. 

There  was  evidence  tending  to  show  that,  if  ''  A  "  was  the 
dividing  line,  all  the  defendants  were  trespassers ;  the 
Dalrymples  being  in  possession  of  a  small  piece  of  land 
which  Esther  Dalrymple  purchased  from  Joseph  Cox  lying 
between  the  lines  "  A  "  and  "  B."  And  if  "  B  "  was  the  di- 
viding line,  that  then^  Rufus  Cox  and  George  S.  Cole,  who 
claimed  under  Joseph  Cox,  only  were  trespassers.  But  if 
"  C"  was  the  dividing  line,  George  S.  Cole  anly  was  a  tres- 
passer. 

Upon  the  foregoing  case  made  by  the  plaintiffs,  the  de^ 
fendants,  without  introducing  evidence,  insisted  that  the 
plaintifis  could  not  recover  in  this  action : 

1.  Because  the  devise  to  Thomas  Cox,  Jr.,  is  void  for  un- 
certainty. 

2.  Because  ejectment  is  not  the  remedy. 

His  Honor  intimated  that  the  plaintiffs  could  not  recover 
in  this  action  for  the  reason  there  had  been  no  division  of 
the  lands  of  the  testator  under  the  will^  and  no  proceedings 
ever  had  to  establish  the  lines  between  the  sons  of  the  tes- 
tator. 

The  plaintiff  in  deference  to  His  Honor's  opinion  sub- 
mitted to  a  non-suit  and  appealed. 

Messrs.  i2,  P.  Buxton  and  M.  S.  Robins^  for  plaintiffs. 
Messrs  Mclver  &  Black  and  John  Manning^  for  defendants. 

Ashe,  J.  The  defendants  rested  their  defence  upon  two 
grounds;  first,  that  the  devise  to  Thomas  Cox,  Jr.,  was  void 
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loruDoertainty;  and  aeoondly,  that  ej^eimeBi  w«b  not  tb« 
proper  remedy. 

His  Honor  expressed  no  opinion  upon  the  first  point,  but 
intimated  the  opinion  that  the  plaintiffs  could  not  recover., 
for  the  reason  there  had  been  no  division  of  the  land  of  the 
testator  under  the  will,  and  no  proceedings  ever  had  to 
^tablish  the  lines  between  the  sons  of  the  testator.  In  this 
there  was^rror.  The  lande  of  the  testator  were  divided  by 
the  will  itself.  They  were  apportioned  out  among  all  the 
testatoi^s  children,  and  each  one's  share  designated  and 
assigned  to  him.  There  <;ould  hav^e  been  no  further  divis* 
ion  among  them.,  for  there  was  no  unity  of  possession  be- 
tween them  in  any  one.  of  the  tracte  devised.  This  was 
evidently  one  way  by  wMch  the  dividing  line  between 
Thomas  Cox  and  his  brothers,  Rufus  and  Joseph,  could  be 
established^  to  wit,  by  an  action  in  nature  of  ejectment  But 
His  Honor  took  that  question  f^'om  the  jury  by  the  intima- 
tion of  the  opi4)ion  which  drove  the  plaintiffs  to  a  noni^uit 

We  might  stop  here  and  award  to  the  plaintiffs  a  venire 
4e  nwo,  to  which  they  are  entitled.  But  as  the  case  will  be 
again  tried«  and  the  other  ground  of  defence,  taken  by  the 
defendants  on  the  laet  trial,  will  probably  be  again  pressed., 
we  deem  it  advisable  to  consider  that  point,  as  it  has  been 
the  principal  sul^ect  c4  contention  in  the  argument  before 
this  court. 

There  can  be  no  doubt  the  testator,  Thomas  Cox,  Sr.,  in- 
tended to  divide  out  his  lands  among  all  his  children,  and 
that  his  son^  Thomas  Cox,  jr^  should  have  as  his  share^ 
two  hundred  acre^  to  be  located  on  the  north  of  the  lands 
devised  to  his  two  brothers,  Rufus  and  Joseph.  But  they 
and  the  other  defendants  undertake  to  thwart  the  will  of 
their  father  by  ineisting  that  their  brother  Thomas,  by 
reason  of  the  uncertainty  in  the  description  of  the  land 
devised  to  him^  took  under  the  will  of  the  testator  only  tlie 
eighty -two  acre  tract    This  position  cannot  be  maintained, 
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for  we  are  of  opinion  the  descripti^Hi  of  the  land  devised  to 
him,  though  somewhat  imperfect  and  left  in  doubt,  is  yet 
sufficiently  certain  to  admit  of  parol  proof  to  fix  its  location 
and  boundary  ;  or,  in  oiher  w/fds^  io  fit  (he  description  to  iht 
ihing^ 

The  only  difficulty  in  the  case  is  in  the  line  which  be- 
gins at  the  line  near  A^  K.  Wicker's  and  v\m»  sircdght  across  to 
the  back  line  towards  TorguiU  MeNeiWs. 

Wherever  that  line  is,  the  land  devised  to  Tboinas  Cox 
lies  north  of  it,  for  the  description  is  two  hundred  acres 
adjoining  his  (Thomas  Cox's)  land  taking  in  the  eighty- 
two  acres,  and  the  beginning  is  in  the  lower  line  of  thai 
tract,  between  the  figures  1  and  2^  that  being  the  line  near 
Wicker's  and  runs  straight  across  loward  TorguiU  McNeill's 
land. 

The  call  for  the  beginning  fU  the  line  Hear  Wicker'is  is  an- 
swered by  beginning  at  figure  2  on  the  plat.  The  call  in  the 
devise  is,  for  a  beginning  at  the  line  near  A.  K.  Wicker's. 
The  line  from  1  to  2  is  a  line  near  Wicker's  land.  The 
will  does  not  say  Wicker's  bouse.  Then  beginning  at  fig* 
ure  2y  which  is  the  end  of  the  line,,  the  call  in  the  devise  is 
answered,  for  every  corner  is  at  the  termination  of  two 
lines  when  they  meet,  and  may  be  said  to  be  at  each  of 
them.  To  begin  at  any  intermediate  point  in  the  line  from 
1  to  2,  and  run  straight  across  to  the  back  line  so  as  to  in- 
clude two  hundred  acres  would  necessarily  cut  off  an  an- 
gle of  the  eighty  two  acre  tract,  but  the  whole  of  that  tract 
is  to  be  taken  in  first. 

Figure  2  then  being  established  as  the  beginning,  the 
line  thai  runs  thence  straight  across  to  the  back  line  to- 
wards McNeill's  must  cross  the  creek,  for  the  southern  por- 
tion of  the  eleven  hundred  and  forty  acres  devised  to  Jo- 
seph Cox  is  described  as  bounded  on  the  east  by  the  creek 
and  running  up  the  creek  to  where  Thomas  Cox's  line 
crossea 
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Where  the  description  is  constituted  of  certain  localities 
and  specifications,  the  location  of  the  land  must  correspond 
with  them. 

Here,  we  have  the  Cox  tract ;  the  eif2:hty-two  acres  which  is 
to  be  included ;  the  line  from  1  to  2  where  the  beginning 
is  to  be  fixed  ;  the  line  from  2,  running  across  the  creek  to 
McNeill's  land  ;  and  lastly,  the  quantity — two  hundred 
acres. 

Quantity  ordinarily  constitutes  no  part  of  a  description, 
but  in  doubtful  cases  it  becomes  an  important  element : 

In  Beddiek  v.  Legget,  3  Mur.  529,  Judge  Hendbrson  said, 
it  is  in  no  way  material,  except  in  lands  where  the  boun* 
daries  are  doubtful,  and  then  it  may  be  thrown  into  the 
one  scale  or  the  other  as  a  circumstance.  * 

In  Prodor  v.  Pool,  4  Dev.,  370,  Chief  Justice  Ruffin  said, 
it  is  true  that  quantity  is  not  generally  descriptive,  but  it 
may  be  so ;  as  if  one  owns  two  town  lots,  one  of  half  an  acre 
and  the  other  of  an  acre,  and  grant  his  acre  lot,  the  larger 
lot  will  pass,  though  a  few  feet  more  or  less  than  an  acre. 

In  the  case  of  Stewart  v.  Salmonds,  74  N.  C ,  518,  where  the 
plaintiff's  claim  was  twenty  nine  acres  of  the  north  side  of 
a  tract  of  land  containing  one  hundred  and  twenty-nine 
acres.  Chief  Justice  Pearson,  speaking  for  the  court,  said  : 
"  Any  competent  surveyor  can  do  it  by  running  an  experi- 
mental line  on  the  plat,  strike  a  line  east  and  west,  calcu- 
late the  number  of  acres  north  of  the  line  ;  if  over  twenty- 
nine  acres,  move  the  line  to  the  north,  if  less  than  twenty- 
nine  aereSy  move  the  line  to  the  south  until  you  take  in  ex- 
actly twenty- nine  acres,  then  go  into  the  field  and  with 
compass  and  chain  and  by  means  of  the  experimental  lines 
find  the  east  and  west  line,  that  will  cut  off  twenty-nine 
acres  and  make  it."  He  adds,  **  this  may  be  a  rude  way  of 
doing  the  thing,  but  the  twenty-nine  acres  may  be  identi- 
fied with  suflScient  certainty  for  all  practical  purposes." 
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This  is  what  the  surveyor  has  done  in  this  case.  Here, 
as  there,  the  quantity  of  .acres  was  an  important  element 
in  the  description.  Here,  as  there,  experimental  lines  were 
run  by  the  surveyor  with  the  view  of  ascertaining  a  line 
from  the  beginning  in  the  line  near  M^icker's  to  the  Mc- 
Neill land  that  would  give  two  hundred  acres  of  land  north 
of  that  line.  But  no  such  line  could  be  established  as  the 
true  dividing  line  unless  the  land  King  north  of  it,  and 
sought  to  be  located,  should  answer  all  the  specifications  in 
the  description  of  the  devise;  e.g.,ii  must  give  the  Cox 
tract;  include  the  eighty-two  acre  tract;  contain  two  hun- 
dred acres;  and  the  line  must  begin  at  the  line  near  Wick- 
er's, and  cross  the  creek  to  McNeill's  land. 

The  surveyor  ran  thejines"  A"  "B"  **C"and"D"  as 
designated  on  the  plat.  The  line  ''  A  "  gave  the  plaintiff 
two  hundred  and  fifty  acres,  and  did  not  cross  the  creek. 
That  could  not  be  the  true  line,  because  it  wanted  two  ele- 
ments in  the  description.  Line  '*  C"  could  not  be  the  line, 
because  it  did  not  begin  on  the  line  near  Wicker's,  and 
therefore  lacked  one  element  of  the  description.  Line  "  D  " 
is  out  of  the  question.  Line  "  B  "  gives  just  the  two  hun- 
dred acres  with  each  of  the  other  specifications  in  the  descrip- 
tion contained  in  the  devise,  and  must  therefore  be  the  line. 

*'B"  being  established  as  the  dividing  line  between  the 
Thomas  Cox  portion  and  those  devised  to  Rufus  Cox  and 
Joseph  Cox,  it  is  a  question  for  the  jury  whether  the  de- 
fendants or  any  of  them  are  in  possession  of  any  of  the  two 
hundred  acres  devised  to  Thomas  Cox,  Jr.,  lying  north  of 
that  line. 

There  is  error.  Let  this  be  certified. to  the  superior  court 
of  Moore  county  that  a  venire  de  novo  may  be  awarded. 

Error.  Venire  de  novo. 


J 
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J.  A.  WORTHY  V.  JAMBS  BRAi>Y  and  others. 

Appeal  Bondf  time  of  filwg — Fictio  Juris — Fraud  and  Fraudu- 
lent  Conveyances —  Voluntary  Deed, 

1.  Upon  motion  to  dismiss  an  appeal  because  the  bond  was  not  filed 
within  ten  days  after  rendition  of  judgment,  it  appeared  that  the 
undertaking  recited  the  judgment  as  having  been  recovered 
on  the  first  day  of  the  term,  following  the  fiction  that  refers  all 
the  business  of  the  term  to  its  beginning,  but  the  trial  in  fact  took 
place  during  the  second  week  and  the  date  of  the  justification  is 
within  ten  days  thereafter;  JETdd,  the  motion  will  not  be  allowed. 

2.  Where  a  deed  to  the  grantor^s  son  is  impeached  as  a  voluntary 
gift  upon  the  ground  that  he  did  not  retain  property  **  fully  suf- 
ficient and  available  for  the  satisfaction  of  his  then  creditors,'"  as 
required  by  Rev.  Code.  ch.  50,  §3;  Held,  that  such  conveyance  is 
valid  if  not  made  with  a  fraudulent  intent  and  enough  property 
is  retained  for  all  his  creditors. 

3.  Held  further :  But  where  such  deed  provides  that  the  grantee 
shall  support  his  invalid  brothers  (naming  them)  and  comply  with 
the  conditions  imposed,  it  is  not  voluntary  within  the  meaning  of 
the  above  statute,  but  rests  upon  a  valuable  consideration. 

1  Held  also  :  The  operation  of  such  deed  does  not  depend  upon  the 
value  of  the  grantor's  reserved  estate,  but  upon  the  intent  with 
which  it  was  made,  shared  in  by  the  grantee.  And  upon  the 
question  of  intent,  evidence  of  his  liabilities  and  value  of  his  un- 
disi>osed  of  property  is  competent  to  be  considered  by  the  jury. 

5.  Kor  can  gifts  of  visible  estate  be  defeated,  where  the  debtor  has 
resources  in  stocks  or  other  securities  of  value  to  meet  his  lia- 
bilities. 

6.  The  judge's  charge  is,  in  substance,  respousive  to  the  instruc- 
tions, that  the  retained  property  must  be  '*  sufficient  and  availa- 
ble" for  debts. 

(Cliftm  V.  Wynne,  81  N.  C,  160;  Black  v.  Sanders,  1  Jones,  67;  Pul- 
lenv.  Hutchins,  67  N.  C,  428;  Warren  v.  Makely,  85  N.  C,  12; 
0" Daniel  Y,  Crawford,  4  Dev.,  197;  Moore  v.  Hinnant,  89  N.  C, 
455;  McCanless  v.  Flinchum,  lb.,  373,  cited,  commented  on  and 
approved,) 
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Ejectment,  tried  at  December  Special  Term,  1883,  of 
Moore  Superior  Court,  before  MacRae^  J. 

The  plaintiff  appealed  from  the  ruling  and  judgment  of 
the  court  below. 

Messrs,  Mclver  &  Black  and  J.  W.  Hinsdale^  for  plaintiff. 
Messrs.  W,  A.  Guthrie  and  W.  E.  JI/tercAtsaYi,  for  defendants. 

Smith.  C.  J.  The  defendants'  motion  to  dismiss  the 
plaintiff ^s  appeal  lecause  his  undertaking  was  not  filed 
within  ten  days  after  rendition  of  judgment,  is  refused. 
The  undertaking  recites  tlie  judgment  as  having  been  re- 
covered on  the  31st  day  of  December,  1888,  which  was  the 
first  day  of  the  term,  following  the  fiction  that  refers  all  the 
business  of  a  term  to  its  beginning,  while  a  judgment  does 
n(»t  become  complete  and  final  until  its  close,  as  is  held  in 
Clifton  V.  Wynne,  81  N.  C,  160,  in  construing  an  act  of  the 
general  assembly. 

The  trial  in  fact  occurred,  as  is  shown  in  affidavits  of 
appellant's  counsel,  during  the  second  week,  and  the  date  of 
the  justification,  January  15th,  1884,  is  within  ten  days 
tliereafter. 

The  action  was  brought  against  the  defendant  James 
Brady  for  the  recovery  of  the  tract  of  land  describod  in  the 
complaint  to  which  the  defendant,  Charles  Brady,  became 
a  party  upon  his  application  under  a  claim  of  ownership, 
and  that  the  defendant,  James  Brady,  was  his  tenant  only. 

The  plaintiff  derives  his  title  to  the  land  from  a  sale 
under  execution  against  the  said  James  Brady  and  the 
sheriff's  deed  therefor  made  on  January  10th,  1881,  to  him- 
self, the  debts  reduced  to  judgments  having  been  contracted 
previous  to  the  year  1868.  The  sale  was  made  on  June  7, 
1880,  of  the  interest  and  estate  of  the  judgment  debtor  in 
the  premises. 
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The  defendant,  Charles,  claims  title  under  a  deed  from 
the  said  James,  his  father,  (who  enters  a  disclaimer  for 
himself)  bearing  date  and  executed  on  March  10th,  1868, 
prior  to  the  judgments,  conveying  the  land  in  fee. 

The  recital  of  the  consideration  of  the  conveyance  is  in 
these  words :  "  That  the  said  James  Brady  of  the  first  part, 
hath  two  sons,  Robert  W.  Brady  and  Turner  Street  Brady, 
who  are  partially  deaf  and  dumb.  Now  if  the  said  Charles 
Brady  shall  protect  and  support  the  said  Robert  W.  and 
Turner  Street,  his  brother,  as  he  agrees  to  do  in  the  same 
manner  as  they  are  now  cared  for  during  their  natural  life, 
for  that  consideration  of  the  said  Robert  W.  and  Turner 
Street  Brady  being  taken  care  of  and  supported,  and  the 
further  consideration  of  one  dollar,  Ac ,  I  hereby  convey,'^ 
&c. 

In  the  AoZ^nctumdause  limiting  an  estate  in  fee  are  super- 
added the  words  *^on  his  complying  with  the  conditions  of 
these  presents." 

This  deed  is  impeached,  as  a  voluntary  conveyance  or 
gift,  because  the  grantor  did  not  at  the  time  of  making  it 
retain  property  "/»%  avfficient  and  availabk  for  the  satisfac- 
tion of  his  then  creditors,"  as  required  by  the  statute,  Rev. 
Code,  ch.  50,  §  3.     Mucii  testimony  was  accordingly  offered 

m 

of  the  extent  of  the  indebtedness  and  of  the  character  and 
the  value  of  ihe  properly  then  remaining  to  the  debtor, 
with  a  view  of  showing  the  insufficiency  of  the  latter  to 
meet  the  liabilities  of  the  debtor,  under  the  construction 
given  the  statute  in  Black  v.  Sanders,  1  Jones,  67  ;  Pullen  v. 
Hviehim,  67  N.  C,  428,  and  Warren  v.  Makely,  85  N.  C,  12. 
These  cases  and  the  statute  have  reference  to  voluntary 
gifts  or  seUlemettis  of  property  by  one  indebted  at  the  time, 
which,  in  O'Daniel  v,  Crawfordy  4  Dev.,  197,  were  declared 
fraudulent  and  void  against  any  creditor  whose  debt  was 
subsisting  at  the  time,,  however  ample  were  the  resources  of 
the  debtor,  if  by  reason  of  subsequent  waste  or  destruction 
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of  property  there  was  left  no  means  of  payment.  The 
statute  corrects  this  rulfng  atid  declares  voluntary  convey* 
ances  not  made  with  a  fraudulent  intent,  valid  and  effectual, 
if  the  debtor  then  had  ample  property  to  provide  for  all 
his  creditors,  whatever  casualties  miglit  befall  it  thereafter. 

The  deed  set  up  by  the  defendants  is  not  in  form  or  fact, 
voluntary  or  a  gift  within  the  meaning  and  purpose  of  the 
enabling  act. 

It  is  founded  upon  a  valuable  consideration  in  the  under- 
taking assumed  by  the  .grantee  to  protect  and  support 
during  their  respective  lives  liis  two  partially  deaf  and 
dumb  brothers,  in  the  manner  in  which  they  were  then  pro- 
vided for.  This  contract  as  truly  constitutes  a  valuable 
consideration  passing  between  the  parties,  as  would  be  the 
payment  of  money  or  the  giving  a  note  or  bond  for  its  pay- 
ment. The  legal  operation  of  the  deed  does  not  then 
depend  up^.n  the  value  of  the  debtor's  reserved  estate,  but 
upon  the  irdeiU  with  which  the  conveyance  is  made,  and 
perha})S  pre-umpiive  evidence  of  the  vitiating  intent  is 
furnished  upon  the  face  of  the  instrument  to  be  removed  by 
the  grantee,  and,  if  not,  found  as  a  fact  by  the  jury. 

The  statute  which  declares  that  a  mere  indebtedness  exist- 
ing at  the  time  of  making  a  gift  slmll  not  render  the  gift 
void,  '*  when  property  fully  sufficient  and  available  for  the 
satisfaction  of  creditors*'  is  retained  by  the  donor,  declares 
also  that  such  indebtedness  shall,  as  to  presenter  future 
creditorc?,  be  evidence  only  from  which  a  fraudulent  intent 
may  be  inferred,  where  thefact,  with  attendingcircumstances, 
is  submitted  to  the  jury.  If  the  deed  be  not  voluntary, 
but  is  supported  by  a  valuable  contract,  though  its  execu- 
tion is  to  be  found  in  providing  for  unfortunate  or  helpless 
children  whose  support  devolves  upon  the  grantor,  its  inva* 
lidity  must  he  sought  in  the  vitiating  intent  to  withdraw 
the  property  from  creditorp  and  appropriate  it  to  bis  own 
use,  and  this  intent  ought  to  be  shared  in  by  the  grantee. 
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He  may  have  acted  in  entire  good  faith  in  the  transaction, 
and  the  relation  of  the  parties  is  but  a  badge  of  the  fraud 
to  bring  it  home  to  the  grantee.  As  is  said  in  reference 
to  an  assignment  tainted  with  indications  of  the  fraudulent 
purpose  in  its  surroundings,  in  the  case  of  Moore  v.  Hirmant^ 
89N.  C*,  455:  "The  intent  is  the  essential  and  poisonous 
element  in  the  transaction,  and  not  merely  the  effect,  since 
in  every  conveyance  and  appropriation  of  property,  the 
property  conveyed  is  placed  beyond  the  creditor's  reach,  and 
be  is  so  far  obstructed  in  the  pursuit  of  his  remedy  against 
the  debtor's  estate." 

.  Again  it  is  said  by  this  court  in  a  recent  case,  '^  Where  a 
father  is  unable  to  pay  his  debts  and  sells  his  laud  or  other 
property  to  his  son  for  less  than  its  reasonable  value,  and 
this  appears^  the  presumption  is  that  the  sale  is  fraudulent 
as  to  creditors,  but  this  presumption  may  be  disproved, and 
whether  the  sale  is  fraudulent  on  not,  is  a  question  for  the 
jury."    McCanleas  v.  Flinchurrij  89  N.  C,  373. 

In  tliis  aspect  of  the  ease,  the  enquiries  before  the  jury  of 
the  extent  of  the  grantor's  liabilities  and  his  undisposed  of 
means  of  paj'^ment,  were  proper  and  competent  in  arriving 
at  the  intent,  and  the  plaintiff  was  not  entitled  to  a  charge 
which  would  have  been  appropriate  to  the  case  of  a  volun- 
tary deed. 

The  charge  of  the  court,  however  favorably  to  the  plain- 
tiff, declared  the  deed,  because  made  for  the  benefit  of  his 
children,  voluntary  in  the  sense  of  the  statute,  not  advert- 
ing to  the  fact  that  it  was  an  absolute  sale  for  a  valuable 
consideration  in  the  contract,  entered  idto  by  the  bargainee, 
the  fruits  of  which  undertaking  are  a  gratuity  to  them,  and 
left  the  jury  to  pass  upon  the  value  of  the  reserved  estate. 

He  instructed  them  that  *^  if  there  was  an  existing  debt 
owing  by  James  Brady  when  he  made  this  deed,  he  must 
have  retained  property  amply  svfficient  to  satisfy  all  his  debts ; 
if  be  did  retain  that  much  property,  he  bad  the  right  to 
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give  away  his  land  for  the  benefit  of  his  children ;  if  he  did 
not,  his  deed  was  fraudulent  in  law  as  to  his  creditors,  and 
as  to  them,  C.  Brady  would  get  no  title,  and  the  sale  by  the 
sheriff  and  his  deed  would  convey  a  good  title  to  the  pur- 
chaser and  grantee,''  the  plaintiff. 

It  is  true  that  in  the  midst  of  the  charge,  the  court  de* 
clined  to  modify  what  had  been  before  said  to  the  jury,  that 
the  property  retained  by  the  debtor  *'  must  be  amply  suffi- 
cient to  satisfy  all  his  debts,"  by  saying  as  requested,  that 
the  property  must  be  'amply  sufficient  and  available/'  but 
such,  we  think,  was  the  fair  import  of  the  language  of  the 
instruction  given  ;  for  if  amply  sufficient,  it  must  be  al^ 
available  to  the  creditors,  that  is,  capable  of  being  subjected 
to  their  claims,  and  such  the  jury  must  have  understood  to 
be  the  meaning  of  it«  It  would  be  a  senseless  proposition 
that  the  debtor  must  have  sufficient  property  to  discharge 
all  his  debts,  and  yet  that  property  could  not  be  made  avail- 
able by  creditors.  The  refusal  to  charge  in  the  very  words 
of  counsel,  while  in  substance  the  instruction  is  equivalent, 
constitutes  no  error  of  which  the  plaintiff  can  complain. 

The  court  was  also  asked  to  charge,  when  the  evidence 
was  all  in,  that  unless  the  confederate  debts,  that  is,  as  ex*- 
plained  in  the  argument,  debts  contracted  during  the  civil 
war  and  subject  to  the  legislative  scale,  were  collected  in 
1868,  they  were  not  available  in  the  payment  of  debts,  and 
should  not  enter  into  the  estimate  of  the  value  of  the  secured 
property.  What  is  meant  by  the  phrase, "  collected  in  1868" 
does  not  clearly  appear,  unless  it  has  reference  to  the  de- 
lays interposed  by  enactments  of  the  general  assembly  in  the 
enforcement  of  such  liabilities,  and  so  understood  there  was 
no  error  committed  in  refusing  so  to  charge.  It  is  the 
amount  and  value  of  the  estate  claimed  which  gives  char- 
acter to  the  voluntary  disposal  of  the  debtor  s  property,  not 
the  facilities  afforded  or  claimed  in  rendering  it  promptly 
available  to  the  creditor,  and  the  real  worth  of  these  con- 
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federate  debts  with  others,  were  properly  left  to  the  jury, 
with  the  direction,  "  You  have  all  the  evidence  and  com- 
ments of  counsel  on  the  amount  of  property  owned  by  him. 
You  must  say  from  the  testimony  whether  James  Brady  re- 
tained an  amply  sufiScient  amount  to  pay  all  his  debts." 

It  is  to  be  observed  that  the  refused  instruction  is  gon- 
eral,  not  that  in  law  the  value  of  the  debtor's  remaining 
property,  as  shown  in  evidence  in  relation  to  the  debts,  is 
not  "JuUy  mfficient "  or  ample,  for  there  may  be  a  state  of 
facts  when  the  duty  so  to  instruct  rests  upon  the  court.  The 
charge  is  responsive  to  the  request  in  the  general  statement 
of  the  law,  and  the  direction  to  strike  out  the  confederate 
debts  from  the  list  ought  not  to  have  been  given,  but  the 
jury  allowed  to  put  their  own  estimate  upon  them. 

Nor  do  we  concur  in  the  broad  proposition  that  tliis  se* 
cared  estate  must  not  consist  wholly  in  stocks,  bonds  or 
other  securities,  public  or  personal,  but  that  the  debtor 
mast  have  such  as  is  directly  accessible  to  final  process 
against  him.  This  would  defeat  smallest  gifts  of  visible 
estate  while  the  debtor  might  have  other  resources  of  the 
greatest  value.  The  statute  recognizes  no  such  distinction, 
and  means  only  that  a  debtor  shall  not  disable  himself  from 
meeting  his  debts  by  voluntary  alienations  of  his  property. 
There  is  no  error.    Judgment  affirmed. 

No  error.  Affirmed. 
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♦ANDREW  SYME,  AdmV,  and   others,  v.  THOMAS   BADGER 

and  others. 

Appeal — Judgmevt. 

1.  An  objection  to  an  undertaking  on  appeal,  based  upon  the  fact 
that  it  is  not  signed  by  any  surety  but  only  by  the  parties  to  the 
record,  cannot  be  sustained  where  It  appears  from  the  record  that 
the  judgment  appealed  from  does  not  affect  the  party,  whose  tag- 
nature  gives  the  security  required. 

2.  Although  the  word  '*  defendants"  is  used  in  the  transcript  to 
designate  those  who  take  the  appeal,  yet  the  record  shows  that 
the  judgment  here  is  against  only  one  defendant,  and  in  his  rep- 
resentative character,  and  he  alone,  in  law,  is  the  complaining 
appellant. 

Civil  Action  tried,  upon  exceptions  to  a  referee*s  report, 
at  March  Special  Term,  1884,  of  Wake  Superior  Court,  be- 
fore Avery  J, 

The  suit  was  brought  for  an  account  and  settlement  of 
an  estate  as  set  out  in  theopinionof  thiscourt.  The  plaintiffs 
arc  Andrew  Symo  (administrator  de  bonis  ncm,  cum  testamento 
annexo  of  Geerge  E.  Badger),  M.  McGehee  and  wife  and 
Catharine  Haigh.  The  defendants  are  Thomas  Badger  (ad- 
ministrator of  the  deceased  executrix  of  George  E.  Badgsr), 
Paul  F.  Faison  and  wife  and  others — the  femes  plaintiff  and 
defendant  being  (with  defendant  Thomas  and  his  brothers) 
the  heirs  of  said  George  E.  Badger. 

The  cause  coming  on  to  be  heard,  the  court  gave  judg- 
ment in  favor  of  plaintiffs,  as  set  out  in  the  opinion  here, 
'*  from  which  judgment  the  defendants  appealed  to  the  su- 
preme court."  Notice  of  appeal  was  accepted,  and  the  bond 
fixed  at  fifty  dollars,  and  the  same  was  executed  on  the  first 


*Mr.  Justice  Mbkrimon  having  been  of  counsel  did  not  sit  on  the 
hearing  of  this  case. 
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Hay  of  April,  1884,  by  the  defendants,  Thomas  Badger  and 
Paul  F.  Faisou — the  latter  stating  upon  oath  that  he  was 
worth  double  the  sum  specified  in  the  undertaking — pursu- 
ant to  the  form  for  justification  of  sureties  to  appeals. 

Upon  call  of  the  case  in  this  court,  the  plaintiffs  moved 
to  dismiss  the  appeal  upon  the  ground  "  that  the  undertak- 
ing on  appeal  is  not  signed  by  any  surety,  but  only  by  the 
parties  to  the  record." 

Messrs.  J.  W.  HinsdaU^  BaUle  &  Mordecai  and\John  Devereux^ 
Jr,  for  plaintffs. 
Messrs.  OaUing  &  WhUaker,  for  defendants. 

Smith,  C.  J.  The  plaintiffs  move  to  dismiss  the  appeal* 
for  non-compliance  with  the  statutory  requirement,  in  that^ 
the  accompanying  undertaking  is  without  good  and  sufiS.«- 
eient  surety,  being  executed  by  two  of  the  numerous  de* 
fendants  who  are  all  alleged  to  be  appellants. 

While  the  plural  form  of  the  word  is  found  in  the  tran- 
script in  the  designation  of  those  who  take  the  appeal  and 
in  the  appeal-undertaking  also,  it  becomes  necessary  to  look 
into  the  record  to  see  from  what  judgment  the  appeal  comes- 
and  the  relations  of  the  defendants  to  it. 

The  action  has  for  its  object  to  bring  to  an  account  and 
settlement  the  defendant  Thomas  Badger,  as  administrator 
of  Delia  Badger,  who,  as  executrix  of  her  deceased  husband 
George  E.  Badger,  took  possession  of  his  estate  and  died 
without  completing  her  administration,  and  to  recover  the 
assets  which  were  or  ought  to  have  been  in  her  hands  un- 
administered  at  the  time  of  her  death.  The  other  defend- 
ants were  not  necessary  parties  to  this  action,  and  the  con* 
troversy  was  in  respect  to  the  right  of  the  executrix  to  re-^ 
tain  and  appropriate  the  trust  funds,  which  came  into  hef 
hands,  to  her  own  use  under  the  provisions^  of  the  testator's- 
will.    If  this  right  was  not  possessed,  any  excess  with  which 

18 
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she  was  chargeable  was  claimed  by  the  legatees  who  are 
associated  as  plaintiffs  with  the  administrator  de  bonis  non 
ot  the  testator. 

After  a  reference,  report,  exceptions,  and  rulings  upon 
them,  judgment  was  entered  up  in  the  following  form: 

**  It  is  a(^udged  that  the  plaintiffs,  M.  McGehee  and  wife 
and  Catharine  M.  Haigh,  recover  of  the  plaintiff  Syme  the 
sum  of  1571.91,  the  amount  appearing  from  said  supple- 
mental report  to  be  in  his  hands,  less  his  charges,  commis- 
sionSy  and  couqsel  fees;  and  that  they  recover  of  the  de- 
fendant Thomas  Badger,  administrator  of  Delia  Badger, 
$5,540.97."  The  residue  of  the  judgment  fixes  the  allow- 
ance to  the  referee  and  apportions  it  equally  between  the 
plaintiffs  and  the  defendants. 

Whatever  may  be  the  form  of  words  used  in  the  record, 
in  substance  it  is  manifest  that  the  judgment,  intended  to 
be  reviewed  in  this  court,  is  against  the  defendant  Thomas 
Badger,  in  his  representative  capacity  and  against  no  one 
else.  It  ascertains  and  determines  the  value  of  the  unad- 
ministered  personal  estate  of  the  testator  in  the  hands  of 
his  (Thomas  Badger's)  intestate,  the  deceased  executrix. 
No  other  defendant  has  any  legal  interest  with  him  in  les- 
sening the  sum  so  found,  and  no  one  else  can  complain 
that  it  is  excessive  but  himself.  So  no  one  but  this  defend- 
ant has  a  right  of  appeal  from  the  adverse  judgment.  If 
be  is  content,  it  must  stand ;  if  he  is  dissatisfied,  he  may 
have  it  reviewed,  and,  if  erroneous,  corrected  in  this  court. 
Necessarily  then  he  alone  is  in  law  the  complaining  appel- 
lant, and  the  afiirmation  of  the  judgment  would  not  en- 
large its  Fcope  so  as  to  take  in  co-defendants*  How  can 
persons  unaffected  by  the  judgment  have  any  recognized 
status  in  asking  to  have  it  reversed?  The  record  then  re- 
quires a  legal  interpretation  that  confines  the  appeal  to  the 
defendant  Thomas  Badger ;  and  the  signature  of  the  de- 
fendant Faison,  gives  the  security  which  otherwise  the  ap- 
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pellees  would  not  have*  There  is  no  relief  demanded,  nor 
any  judgment  rendered  against  him,  and  the  action  is  ter- 
minated^ He  stands  in  the  same  relation  towards  the  ap- 
peal as  would  an  entire  stranger  to  the  record.  Upon  prin- 
ciple, the  objection  to  the  undertaking  has  no  force,  nor  does 
it  find  support  in  the  words  of  the  statute.  The  Code,  §  552, 
It  enacts  that  "  a  written  undertaking  must  be  executed  on 
the  part  of  the  <i|»pe/Zan^  with  good  and  sufficient  surety/' 
that  is,  the  appellant  must  furnish  security  to  his  personal 
obligation,  and  that  he  does  in  obtaining  the  execution  of 
one  who  is  not,  and  cannot,  for  the  reasons  stated,  be  in 
contemplation  of  law  an  appellant. 

The  undertaking  was  duly  given  in  four  days  after  ren- 
dition of  judgment,  while  the  preparation  of  the  case  seems 
to  have  been  prolonged  until  summer.  The  motion  must 
be  denied. 

Motion  to  dismiss  denied. 


M.  A.  MOORE  V.  D.  L.  PABKER  and  others. 
Negligence — Damages — Judge^a  Charge. 

1.  Where  plaintifE  shows  damage  from  defendant's  act,  which  act 
with  the  exertion  of  proper  care  does  not  ordinarily  produce  dam*- 
age,  he  makes  out  a  prima  facie  case  of  negligence;  and  proof 
of  care,  on  the  part  of  the  defendant,  or  of  some  extraordinary 
accident  which  renders  care  useless,  is  required  to  rebut  the  pre- 
samption. 

2.  In  an  action  for  damages,  in  which  the  defendant  tenant  of 
plaintifi  is  charged  with  negligence  in  burning  the  plaintiff  ^8 
house,  the  fire  being  communicated  by  a  stove-pipe  passing  through 
the  weather-boarding;  Held  that  the  plaintiff's  knowledge  that 
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the  pipe  was  thus  placed  m  the  boildingf,  doe9  not  relieve  the  de" 
fendant  from  showing  proper  care  in  the  nse  ol  the  atoTe  on  the 
partleolar  oecasion. 

8.  The  court  intimate  that  running  the  pipe  through  the  wall  with- 
out separating  it  from  the  wood  by  some  nonn^ombostible  sab- 
stance,  is  itself  an  act  of  negligence. 

4.  The  defendants'  instructions  in  reference  to  ordinary  care  were 
given  in  substance,  though  not  in  the  very  words  of  the  prayer; 
and  the  question  of  law  erroneously  submitted  to  the  Jury  being 
correctly  decided,  the  verdict  cures  the  efror. 

{Aycockv,  Railroad^  89  N.  C,  321;  Buie  v.  Buie^  2Ired.,  87;  MuLm- 
nan  y,  Cfhisholniy  66  N.  C,  100;  State  v.  8cott^  64  N.  C,  586; 
State  V.  Hargett,  65  N.  C,  669;  Reynolds  v.  Magness^  2  Ired.,  26; 
Qlenn  v.  BaUroad,  63  N/C,  510;  Bay  v.  Lipscomb^  3  Jones,  185; 
Hobbs  V.  Outlaw^  6  Jones,  174,  cited  and  approved.) 

Civil  Action,  tried  at  August  Special  Term,  1884,  of 
Union  Superior  Court,  before  MacRaet  J* 

In  this  action  the  plaintiff  seeks  to  recover  compensation 
iu  damages  for  the  destruction  by  fire  of  two  houses  belong- 
iug  to  him^  and  in  the  occupation  of  the  defendants  under 
a  contract  of  lease,  communicated  by  a  stove-pipe  passing 
through  the  wall  and  weather-boarding ;  and  negligence  is 
imputed  in  the  manner  of  putting  up  the  stove  and  passing 
the  smoke-pipe  through  inflammable  materials,  and  in  the 
excessive  fire  made  on  the  occasion. 

The  defendants  allege  that  the  stove  and  smoke-pipe  were 
thus  fixed  with  the  full  knowledge  and  assent  of  the  plain- 
tiff, and  that  the  fire  thus  communicated  was  the  result  of 
his  contributory  negligence,  and  they  are  not  liable  therefor. 

There  was  conflicting  evidence  on  the  question  whether 
this  arrangement  for  heating  the  room  and  placing  the 
stove  and  pipe  in  position  was  with  or  without  the  knowl- 
edge and  concurrence  of  the  plaintiff. 

The  defendants  asked  for  instructions  to  the  jury,  which 
were  neitl*er  given  in  the  very  words  nor  refused,  as  follows : 
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L  Negligence  is  not 40  be  inferred  from  the  fact  of  injury, 
but  the  burden  of  proof  of  negligence  in  thie  case  rests 
upon  the  plaintiff. 

2.  If  the  jury  believe  from  the  evidence  that  the  plain- 
tiff  knew  when  the  stove  and  pipe  were  placed  in  his  build- 
ing, and  consented  that  the  defendants^  clerk  (Moyle)  should 
ran  the  pipe  through  the  ceiling  and  weather-boarding,  as 
stated  by  defendants^  agent^  then  he  contributed  to  the  neg- 
ligence; his  conduct  was  instrumental  in  bringing  about 
the  loss,  and  he  cannot  recover  in  this  action. 

3.  That  the  defendants  were  held  only  to  ordinary  dili- 
gence and  care,  such  as  a  man  would  have  taken  of  his  own 
property,  and  if  the  jury  believed  they  exercised  such  dili- 
gence and  care,  then  plaintiff  is  not  entitled  to  recover. 

4.  That  if  the  jury  believe  that  if  the  conduct  of  the 
plaintiff  contributed  to  the  loss,  the  plaintiff  must  repel  the 
presuBiption. 

5.  Negligence  must  be  the  proximate  cause  of  injury 
<x)mplained  of,  and  proximate  cause  means  a  cause  from 
which  a  man  of  ordinary  experience  and  sagacity  could 
foresee  that  the  result  might  probably  ensue. 

6.  If  the  defect  in  the  pipe  was  not  obvious,  and  was  not 
in  fact  known  to  defendants,  (whidh  in  this  case  is  to  be 
presumed)  defendants  were  not  bound  to  use  more  care  than 
the  external  appearance  of  the  pipe  seemed  to  demands 

7-  If  the  jury  believe  that  the  stove  and  pipe  were  put  up 
in  the  usual  manner  obtaining  in  the  neighborhood,  and 
the  work  was  faithfully  done,  the  defendants  are  not  liable 
in.  this  action,  though  the  fire  broke  out  between  ceiling  and 
weather-boarding,  and  destroyed  the  plaintiff's  property. 

The  judge  charged  the  jury  as  follows:  '*  There  are  a 
good  many  admissions,  and  the  case  is  brought  down  almost 
to  one  issue.  There  is  no  question  about  the  defendants 
being  the  tenants  of  plaintiff,  occupying  the  house,  and  that 
Uoyle  was  their  agent  occupying  the  house;  and  it  is  also 
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admitted  that  the  house  was  burned.  The  plaintiff  charges 
that  the  accident  was  caused  by  defendants'  negligence  or 
carelessness.  The  defendants  deny  this,  and  they  also  deny 
that  they  occupied  but  one  of  the  houses  on  the  premises, 
and  say  that  plaintiff  permitted  the  stove  to  be  put  up,  saw 
its  condition  and  made  no  objection.  Upon  the  facts  ad- 
mitted, the  question  for  the  jury  is  whether  defendants  or 
their  agent  so  negligently  or  carelessly  put  up  and  used  the 
stove  and  pipe  as  to  cause  the  house  to  be  set  on  fire  and 
burn."  After  recapitulating  the  testimony  at  this  point 
(not  necessary  to  be  set  out)  the  judge  proceeded : 

"  It  is  the  duty  of  one  who  rents  a  house  of  another  k>  ex- 
ercise ordinary  care  in  the  use  of  the  property,  and  this 
means  such  care  as  a  prudent  man  uses  towards  his  own 
property. 

If  the  defendants  so  cared  for  this  property  and  the  fire 
was  not  caused  by  their  carelessness  or  that  of  their  agent, 
but  was  the  result  of  an  accident  which  could  not  have 
been  reasonably  foreseen  and  guarded  against,  you  will  find 
all  issues  in  favor  of  defendants.  But  if  they  or  their  agent 
did  not  use  ordinary  care,  the  care  which  a  prudent  man 
would  ordinarily  take  of  his  own  property,  and  by  reason  of 
such  want  of  care,  the  house  was  consumed,  they  would  be 
liable  for  the  damages  which  plaintiff  sustained  by  reason 
of  such  burning. 

The  case  would  extend  to  the  manner  in  which  the  stove 
was  erected  and  the  stove-pipe  was  placed,  as  well  as  to  the 
quantity  of  fire  which  was  kept  in  the  stove. 

If  the  plaintiff  permitted  the  stove  to  be  put  up  where  it 
was,  and  the  hole  to  be  cut  in  the  ceiling  and  weather- 
boarding,  and  made  no  objection  to  the  manner  in  which  it 
was  done;  or  if  he  saw  it,  and  expressed  himself  satisfied 
with  it,  the  defendants  would  not  be  held  to  as  strict  an  ac- 
countability as  they  would  if  he  had  objected  to  it  and 
warned  them  against  it — they  would  be  relieved  from  the 
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imputation  of  carelessness  in  putting  up  the  stove-pipe,  but 
still  they  would  be  required  to  take  prudent  care  in  the  use 
of  the  stove  to  prevent  loss  by  fire. 

If  he  did  not  consent  to  its  being  put  up  as  it  was — did 
they  put  it  up  in  an  ordinarily  careful  manner  to  avoid 
danger  by  fire :  not  that  they  put  it  up  as  stoves  were  usually 
put  up  in  that  neighborhood,  but  did  they  put  it  up  as  a 
prudent  man  would  ordinarily  have  done  with  his  own 
property,  and  if  they  did  not,  was  this  the  cause  of  the  burn- 
ing? If  it  was,  they  are  liable  in  damages,  and  you  will 
find  all  issues  in  favor  of  plaintiff^  and  assess  his  damages 
at  what  you  think  was  a  fair  value  for  the  house,  and  if  you 
believe  that  the  smaller  bouse  was  burned  from  the  same 
cause,  you  will  also  add  a  fair  value  of  it. 

The  plaintiff  must  prove  his  case,  and  if  in  this  case  the 
defendants  rely  upon  contributory  negligence  on  the  part 
of  the  plaintiff,  they  must  satisfy  you  of  such  acquiescence 
or  other  conduct  on  the  part  of  the  plaintiff  as  amounted  to 
his  giving  his  consent  to  its  being  put  up  as  it  was." 

To  the  charge  as  given,  as  well  as  to  the  refusal  of  the 
judge  to  give  the  special  instructions  asked,  the  defendants 
excepted.  The  jury  returned  a  verdict  in  favor  of  plaintiff, 
and  from  the  judgment  thereon  the  defendants  appealed. 

Messrs.  Oovinffton  &  Adams,  for  plaintiff. 
Messrs.  Payne  &Vann,  Strong  &  Smedes  and  J.  D.  Pembertonj 
for  defendants. 

Smith,  C.  J.  The  defendants'  first  instruction  was  prop- 
erly refused  in  the  broad  and  unqualified  terms  used,  and 
in  its  application  to  the  testimony  in  the  present  case. 

We  adhere  to  the  rule  laid  down  in  the  recent  case  of 
Aycock  V.  Railroad,  89'  N.  C,  321,  and  enunciated  in  these 
words,  originally  proceeding  from  the  pen  of  Judge  Gaston  : 
''  When  he  (the  plaintiff)  shows  damages  from  their  (the  de* 
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fendauts)  act  which  act,  with  the  exertion  of  proper  care 
does  not  ordinarily  prodnce  damage,  he  m^ikes  outa  prima 
fade  case  of  negligence,  which  cannot  be  repelled  but  by 
proof  of  care  or  of  some  extraordinary  accident  which  ren- 
ders care  useless." 

It  was  not  contested  but  that  the  disposition  of  the  stove 
and  the  smoke-pipe  was  the  act  of  the  defendants,  and  that 
the  house  was  set  on  fire  where  the  pipe  passed  through  the 
wall ;  and  in  this  condition  the  stove  was  used  for  some  tirae» 
in  heating,  without  communicating  fir^  to  the  building;  so 
that  the  previous  care  and  attention  of  the  defendants  had 
prevented  any  mischief.  It  devolved  upon  them,  therefore, 
to  explain,  with  the  means  possessed  by  them  of  doing  so, 
how  on  this  special  occasion  the  fire  was  communicated,  and 
to  repel  the  inference  of  a  want  of  that  care  and  vigilance 
which  had  hitherto  repressed  its  outbreak,  and  prevented 
damage.  This  duty  obviously,  under  the  circumstances, 
rested  upon  those  who  were  using  this  method  of  warming 
the  room  (and  must  be  supposed  to  know)  to  show  why 
what  had  not  happened  before  did  happen  on  this  particu- 
lar occasion,  and  thereby  remove  the  imputation  of  negli- 
gence. 

Indeed,  we  are  not  prepared  to  say  that  the  court  would 
have  erred  in  telling  the  jury  that  running  the  pipe  through 
the  wall  without  separating  it  from  the  wood  by  means  of 
some  non-combustible  substance  intervening,  was  itself  an 
act  of  jiegligence,  because  of  the  hazard  it  entailed  ;  and  cer- 
tainly, it  was  not  error  to  decline  to  give  the  instruction 
requested. 

2.  The  second  instruction  was  given,  and  the  jury  were 
told  that  if  the  plaintiff  permitted  the  stove  to  be  thus  placed, 
or  saw  how  it  was  and  expressed  himself  satisfied,  ilien  the 
defendants  vxndd  be  relieved  from  the  imputation  of  cardesmtn 
in  adjusting  the  pipe  in  its  placey  but  they  would  still  be  re- 
quired  to  take  prudent  care  in  the  use  of  the  stove. 
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The  next  three  instructions,  the  subject  of  exception,  em- 
bracing all  bat  the  last,  which  has  been  properly  abandoned 
as  untenable,  were  substantially  given,  and  the  giving  them 
cannot  be  a  ground  of  complaint  on  the  part  of  the  appel-  . 
lants. 

A  party  cannot  except  for  error(in  the  words  of  Gaston, 
J.,  delivering  the  opinion  in  Bute  v.  Buie,  2  Ired.,  87),  to  an 
instruction  which  he  hath  himself  prayed. 

The  same  proposition  has  been  reiterated  in  subsequent 
adjudications.     McLennan  v.  Chisholm,  66  N.  C,  100. 

So  a  charge  substantially  such  as  asked,  though  not  in 
very  words,  is  suflBcient.  State  v.  ScoU,  64  N.  C,  586;  State 
V.  HargeU,  65  N.  C,  669. 

In  like  manner,  when  a  question  of  law  is  erroneously 
submitted  to  the  jury,  and  the  verdict  is  such  as  it  would 
have  been  if  declared  by  the  court  in  the  charge,  the  error 
is  corrected,  and  the  cause  of  complaint  taken  away.  Rey- 
nolds  V.  Magness,  2  Ired.,  26:  Olenn  v.  Railroad,  63  N.  C, 
510 ;  Terry  v.  Railroad,  ante  236. 

If  the  error  assigned  presented  the  appellant's  case  in  as 
favorable  a  light  to  the  jury  as  if  the  law  had  been  declared, 
they  cannot,  on  this  ground,  have  a  new  trial.  Ray  v.  Lips- 
comb, 3  Jones,  185;  Hobbs  v.  Outlaw,  6  Jones,  174. 

Applying  the  facts  as  presented  in  the  testimony,  aside 
from  so  much  as  relates  to  the  alleged  contributory  negli- 
gence of  the  plaintiff,  which  is  conflicting,  it  is  plain  that  in 
laying  down  the  rule  to  guide  the  jury  in  passing  upon  the 
question  of  negligence,  instead  of  telling  them  whether  upon 
certain  facts  to  be  found  by  them  there  was  or  was  not  neg- 
ligence, the  jury  were  left  free  to  exculpate  the  defendants, 
and  in  this  respect,  the  charge  was  more  favorable  to  them 
than  if  the  law  had  been  positiveljr  declared  by  the  court. 
While  it  was  the  duty  of  the  jury  to  accept  the  judge's  ex- 
position of  the  law,  they  were  left  unembarrassed  and  at 
liberty  to  find  it  for  the  defendants. 
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The  law  as  declared,  is,  we  thiok^  opeD  to  no  objection 
from  the  defendants,  and  the  jury  seemed  to  have  arrived  ak 
their  <9onclusion  just  as  if  they  had  received  positive  instruc- 
tions upon  the  point.  The  court  ought  to  ha^e  expounded 
the  law  just  as  the  jury  have  understood  and  acted  upon  it, 
and  there  surely  has  no  harm  come  to  the  defendants  in 
consequence. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 

No  error.  Affirmed. 


JAMES  T.  GOZART  and  others  v.  THOMAS  B.  LTON. 
WUkf  construdion  of — Jurisdiction. 

A  suit  for  the  construction  of  a  devise  will  not  be  entertained,  where 
the  devisees  claim  a  mere  legal  estate  in  the  land  and  no  tmsts 
are  involved.  Cases  where  the  court  has  given  such  construction 
incidentally  arising  and  necessary  to  the  decision  of  a  cause  prop- 
erly before  it,  reviewed  by  AsHS,  J. 

(Hough  V.  Martin,  2  Dev.  &  Bat.  Bq.,  379;  Alsbrook  v.  Reid,  89  If. 
C,  151;  Tayloe  v.  B(md,  Busb.,  6;  Simmons  v.  Hendricks,  8  Ired, 
Eq.,  84.  cited  and  approved.) 

Civil  Action  tried  at  Spring  Term,  1884,  of  G&anville 
Superior  Court,  before  McKoy^  J. 

The  defendant  appealed  from  the  ruling  and  judgment 
of  court  below. 


Messrs.  Gray  &  Stamps  and  John  W.  Hays^  for  plaintiflb. 
Mr.  M.  V.  Lanier,  for  defendant. 

AsHB,  J.    The  object  of  this  action  is  to  obtain  a  con< 
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stracUon  of  the  will  of  John  W.  Lyon,  deceased,  in  regard 
to  the  disposition  of  his  real  estate  under  said  will. 

A  trial  by  jury  was  waived,  and  all  the  issues  of  fact  as 
well  as  of  law  wore  sabmitted  to  tbe  determination  of  the 
court 

On  tbe  trial,  a  plat  was  exhibited  by  the  parties^ showing 
with  general  correctness  the  different  tracts  of  land  of  the 
testator,  and  their  relative  situation  and  boundaries  in 
respect  to  one  another. 

There  were  several  tracts  of  land  devised  by  the  testator 
to  different  persons,  lying  contiguous  to  ^ach  other,  and,,  in 
consequence  of  the  want  of  specification  in  the  description 
of  the  land  devised  in  the  third  item  of  the  will  to  the 
plaintiffs,  a  contention  arose  between  the  plaintiffs  and  the 
defendant,  to  whom  was  devised  an  adjoining  tract;  and 
this  action  was  brought  to  obtain  a  construction  of  the  will 
ID  this  particular,  and  to  have  tbe  boundary  between  the 
parties  defined  and  settled. 

His  Honor  assumed  jurisdiction  of  tbe  case,  construed 
the  will,  fixed  the  boundary  in  dispute^and  ordered  the  de- 
fendant, who  was  sued  as  executor  as  well  as  devisee,  to  put 
plaintiffs  in  possession  of  the  land  embraced  within  the 
boundaries  as  defined  in  his  judgment. 

In  all  this  there  was  error..  The  court  had  no  jurisdiction 
of  the  case  as  constituted. 

It  was  an  action  brought  solely  for  the  coLStruction  of 
the  will,  with  reference  to  the  devises  therein  contained, 
and  it  is  the  equitable  jurisdiction  of  tbe  court  which  is 
invoked  ibr  that  purpose. 

Tbe  construction  of  devises  of  legal  interests  in  land  is  a 
legal  question,  and  belongs  to  the  tribunals  of  law  and  not 
to  those  of  equity,  and  the  obscurity  of  the  will  furnishes  no 
suflBcient  reason  for  applying  to  equity ;  and  a  court  of  equity 
will  not  construe  a  bill  to  settle  boundaries,  except  in  cases  in 
which  the  boundaries  were  once  certain  and  were  rendered 
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QDcertain  by  the  default  or  fraud  of  the  defendant.  Hough 
MaHin,  2  Dev.  &  Bat.,  379. 

But  courts  of  equity,  and  now  our  superior  courts  in 
which  law  and  equity  are  blended,  will  entertain  applica- 
tions for  advice  and  instructions  from  executors  and  other 
trustees  as  to  the  discharge  of  trusts  confided  to  them,  and 
incident  thereto  the  construction  of  and  legal  eflfect  of  the 
instruments  by  which  they  are  created,  hut  never  exercise 
thie  jurisdiction  when  the  estate  devised  is  a  legal  one,  and 
Che  question  of  construction  is  purely  legal.  AUbrook  v. 
i?ew/,  89  N.  C,  151,  and  cases  there  cited  to  the  same  eflfect. 

In  Tayloe  v.  Bond,  Busb.  Eq,,  5,  Pkarson,  J.,  speaking  for 
the  court,  said :  *'  The  idea  that  courts  of  equity  have  a 
sweeping  jurisdiction  in  reference  to  the  construction  of  wills 
is  an  erroneous  one.  Tiie  jurisdiction  in  matters  of  con- 
struction is  limited  to  such  as  are  necessary  for  the  present 
action  of  the  court  and  upon  which  it  may  render  a  decree 
or  direction  in  nature  of  a  decree.  The  court  cannot,  for 
instance,  entertain  a  bill  for  the  construction  of  a  devise. 
Devisees  claim  by  purchase  under  the  devise,  as  a  convey- 
ance. Their  rights  are  purely  legal  and  must  be  adjudi- 
cated by  the  courts  of  law.  A  court  of  equitj'  can  only 
take  jurisdiction  when  trusts  are  involved  or  when  devises 
or  legacies  are  so  blended  and  dependent  on  each  other,  as 
to  make  it  necessary  to  construe  the  whole  in  order  to  ascer- 
tain the  legacies." 

In  Bowes  v.  Smith,  10  Paige,  693^  it  was  said  by  the  court 
that  the  heirs  at  law  or  devisees  who  claim  a  mere  legal 
estate  in  real  property,  when  there  was  no  trust,  have  never 
been  allowed  to  come  into  a  court  of  equity  for  the  mere 
purpose  of  obtaining  judicial  construction  of  the  provisions 
of  the  will. 

In  Bailey  v.  Biggs,  56  N,  Y.,  407,  it  is  held  that  "  the  juris- 
diction (in  construing  wills)  is  incidental  to  that  over  trusts. 
There  is  nothing  of  that  sort  here.    The  title  and  possession 
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of  the  plainliflf  is  pnrely  a  legal  one.     The  title  of  the  defend- 
ants, if  they  have  any,  is  of  the  same  kind." 

The  principle  announced  by  these  authorities  is  with  refer- 
ence to  the  advisory  jurisdiction  of  the  courts  of  equity. 
Buf  there  are  cases  where  tl)e  courts  of  equity  will  put  a 
construction  upon  wills  and  deeds  where  questions  of  that 
kind  incidentally  arise  in  actions  or  proceedine^s  pending 
in  them,  under  some  of  the  heads  of  their  acknowledged 
jurisdiction.  It  was  so  held  in  the  case  of  Simmons  v.  Hen* 
drich,  8  Ired.  Eq.,  84,  in  which  the  court  say :  "  A  court  of 
equity  will  not  take  jurisdiction  simply  to  put  a  construc- 
tion on  a  deed  or  devise,  because  that  is  a  pure  legal  ques- 
tion. There  is  a  plain  remedy  at  law,  and  such  an  assump- 
tion on  the  part  of  a  court  of  equity  would  break  down  all 
distinction  between  the  two  jurisdictions.  But  where  a 
case  is  properly  in  a  court  of  equity,  under  some  of  its 
known  and  accustomed  heads  of  jurisdiction,  and  a  ques- 
tion of  construction  incidentally  arises,  the  court  will  de- 
termine it,  it  being  necessary  to  do  so  in  order  to  decide  the 
cause."  That  was  a  bill  in  equity  filed  for  partition,  of 
which  the  court  had  concurrent  jurisdiction  with  the  courts 
of  law,  and  a  construction  was  there  given  to  a  devise  which 
was  necessary  to  decide  the  cause.  But  in  our  case  the 
action  is  not  instituted  under  any  known  head  of  equity 
jurisdiction,  but  is  brought  solely  for  the  purpose  of  obtain- 
ing the  construction  of  the  court  upon  a  devise  contained 
in  ihe  wilL 

The  action  cannot  be  sustained,  and  must  be  dismissed 
for  want  of  jurisdiction. 

Action  dismissed. 
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J.  E.  AUSTIN  and  wife  v.  H.  B.  KING. 

Deed,  effect  of  regidratioriy  and  mrrender  of  unregiatered — £vi- 
dence — Declaratum  of  party  in  tjedmenL 

1.  An  tinregistered  deed  for  land  passes  an  inchoate  legal  as  well  as 
the  equitable  title,  and  the  registration  completes  the  title. 

2.  As  an  nnregistered  deed  does  not  pass  the  complete  legal  title,  it 
may  be  surrendered  or  destroyed,  and  the  grantor  thereby  rein- 
vested with  the  title,  provided  the  same  be  done  by  agreement  of 
the  parties  and  in  good  faith,  and  not  to  the  prejudice  of  third 
persons. 

3.  In  ejectment,  upon  tilal  of  an  issue  as  to  whether  an  unregistered 
deed  was  surrendered  to  the  i>arty  under  whom  the  plaintiff 
claimed,  the  defendant,  for  the  purpose  of  showing  it  had  not  been 
surrendered,  offered  in  evidence  a  will  under  which  he  claimed 
€tnd  in  which  the  testator  recognised  the  land  as  his  own.  Tlie 
plaintiff  objected,  upon  the  ground  that  the  evidence  thus  fur^ 
nished  was  a  declaration  of  the  testator  and  in  his  own  interest, 
and  the  court  sustained  the  objection,  but  admitted  the  evidence 
'^^as  a  circumstcmce"  to  be  considered  by  the  jury;  Hdd  error^ 
whether  it  be  treated  as  a  '*  declaration*'  or  a  ^^circumstance,  "the 
effect  is  practically  the  same.  Held  further y  that  the  will  is  in- 
competent evidence  upon  the  issue. 

4.  While  improper  evidence  ought  not  to  be  allowed,  yet,  when  it  is, 
the  opposing  party  may  be  permitted  to  rebut  it  by  like  evidence, 
and  if  it  be  seen  that  no  injustice  results  therefrom,  a  new  trial 
wUl  not  be  granted. 

{Morris  \.  Ford,  2  Dev.  Eq.,  412;  Walker  y,  CoUraine,  6  Ired.  Eq., 
79;  Phiferv.  BarrUiart,  88  N.  C,  333;  Hare  v.  Jemigan,  76N.C., 
471;  Davis  v.  Inscoe,  84  N.  C,  396;  Love  v.  Belk,  1  Ired.  Eq.,  163; 
Beaman  v.  Simmorvs,  76  N.  C,  43;  Cheek  v.  Watson,  90  N.  C,  302; 
cited  and  approved). 

Ejectment  tried  at  August  Special  Term,  1884,  of  Union 
Superior  Court,  before  MacRae^  J, 


OCTOBER  TERM,  1884.  287 


AU8Tm   V.   KlN&. 


John  Morgan  Rea,  on  the  25th  day  of  March,  1857,  by 
proper  deed,  conveyed  the  land  in  dispute  to  his  son,  John 
L.  Rea,  who  was  the  father  of  the  feme  plaintiff.  John  L. 
Rea  died  in  December,  1862,  leaving  surviving  him  the 
feme  plaintiff,  his  only  heir  at  law.  At  that  time  she  was 
an  infant  of  tender  years. 

The  son,  John  L.,  on  the  18th  day  of  October,  1858,  on 
account  of  some  entanglements,  executed  and  delivered  to 
his  father  a  deed,  reconveying  the  land  to  him,  but  this  deed 
was  never  registered. 

It  is  alleged,  that  afterwards,  about  Christmas  of  the  year 
1858, thefather redelivered, orsurrendered  the  last  mentioned 
deed  to  his  son,  John  L.,  to  be  cancelled,  and  to  the  end, 
the  title  to  the  iand  might  remain  in  the  latter,  and  whether 
it  was  so  surrendered  or  not,  is  the  principal  question  raised 
by  the  pleadings  and  evidence. 

John  Morgan  Rea,  the  father,  on  the  26th  day  of  March, 
1859,  published  his  last  will  and  'testament,  and  afterwards 
died  in  that  year,  and  his  will  was  duly  proved.  By  this 
will,  he  devised  the  land  in  question  and  other  land  to  his 
wife  for  life,  remainder  to  his  two  sons,  James  and  Pink- 
ney.  James  afterwards  conveyed  his  interest  therein  to  his 
brother  Piukney  and  Elizabeth  Howard,  on  the  31st  day 
of  October,  1866,  and  Pinkney  conveyed  his  interest  thus 
acquired  to  the  defendant  on  the  19th  of  October,  1868,  and 
Elizabeth  Howard  and  her  husband  James,  conveyed  .her 
interest  to  defendant  on  the  18th  day  of  December,  1869. 

On  the  trial,  to  defeat  the  prima  fade  title,  the  defendant 
put  in  evidence,  the  said  deed,  dated  the  18th  day  of  Octo- 
ber, 1858,  executed  by  John  L.  Rea  to  bis  father,  purporting 
to  reconvey  to  him  the  land  in  question.  This  deed  was  not 
registered  when  put  in  evidence,  but  b)'  agreement  iii  pres- 
ence of  the  court,  no  objection  was  made  on  that  account. 

The  plaintiffs  admitted  the  execution  of  this  deed,  but 
contended  that  it  had  been  surrendered  to  John  L.  Rea,  as 
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stated  above,  and  had  no  operative  eflFect,  and  that  the  de- 
tVndant,  or  those  ut>der  whom  he  claims,  came  into  posses- 
sion of  it  improperly,  and  in  a  way  not  explained  by  the 
evidence. 

On  the  one  hand,  th^  plaintiffs  introduced  evidence  tend- 
ing to  support  and  prove  this  contention  ;  and  on  the  other 
hand,  the  defendant  inthxluced  evidence  tending  to  contro- 
vert and  disprove  it. 

The  defendant  put  in.  evidence  the  will  of  John  Morgan 
Rea,  for  the  purpose  of  siiowing  that  he  had  devised  the 
land  in  question  to  his  two  sons,  James  and  Pinkney,  thus 
indicating  that  he  recognized  the  land  as  his  own,  and  as 
(ending  to  show  that  he  had  not  surrendered  or  redelivered 
the  deed  to  his  son,  John  L.  Rea.  The  plaintiff  objected  to 
the  admission  of  the  will,  as  a  declaration  on  the  part  of  the 
testator,  because  it  was  in  his  own  interest,  and  insisted  that 
**  it  was  no«  proper  for  the  jury  to  consider  the  said  will,  or 
anything  in  it,  in  passing  u[>or)  the  question  as  to  whether 
or  not  the  deed  from  J.  L.  to  J.  Morgan  Rea,  was  surren- 
dered." The  court  sustained  the  exception  to  the  extent  of 
saying  to  the  jury  that  '^  it  is  not  competent  as  a  declaration, 
but  is  a  circumstance  which  you  may  consider  in  reaching 
your  conclusion  whether  or  not  the  said  deed  was  surren- 
dered."   The  plaintiffs  excepted. 

As  tending  to  avoid  the  inference  to  the  prejudice  of  the 
plaintiffs  that  might  be  drawn  bj'  the  jury  from  the  devise 
in  the  will  referred  to,  they  proposed  to  show  by  witnesses 
that  at  the  time  the  testator  executed  the  will  he  had  be- 
come suddenly  sick,  was  violently  ill,  and  died  shortly  af- 
terwards ;  that  he  was  not  insane,  but  in  a  high  state  of 
excitement ;  and  for  the  like  purpose,  they  offered  to  show 
that  the  testator  had,  by  his  will,  undertaken  to  devise  a 
tract  of  land  of  fifty-four  acres  that  did  not  belong  to  him, 
but  to  his  wife,  and  that  he  never  claimed  it  as  his.  The 
defendant  objected  to  the  reception  of  such  testimony,  the 
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coart  sustained  the  objection  and  the  plaintiffs  excepted 
and  appealed  from  the  judgment  rendered. 

Messrs.  Covington  &  AdamSj  for  plaintffs. 
Messrs.  Payne  &  Fanri,  for  defendant. 

Merrimon,  J.  In  this  state  an  unregistered  deed  for  land 
passes  an  inchoate  legal,  as  well  as  the  equitable  title,  to 
become  complete  and  absolutely  operative  for  all  proper 
purposes  according  to  its  true  intent,  as  soon  as  it  shall  be 
registered.  Registration  is  in  lieu  of  livery  of  seizin,  at- 
tornment or  other  ceremonies  necessary  to  make  certain 
classes  of  conveyances  operative  at  the  common  law.  It 
makes  the  deed  "good  and  available  in  ^aw;,"  as  well  as 
equity,  from  the  time  it  was  delivered.  The  unregistered 
deed  is  in  fieri  until  it  shall  be  registered,  when  at  once  its 
legal  availability  supervenes,  relating  back  to  the  time  of 
its  delivery.  The  Codk,  §  1245  ;  Morris  v.  Ford,  2  Dev.  Eq., 
412 :  Walker  v.  Coltraine,  6  Ired.  Eq.,  79 ;  Pliifer  v.  Barnhart^ 
88  N.  C ,  333. 

This  view  does  not  pontravene  what  is  held  in  respect  to 
unregistered  deeds  in  Hare  v.  Jernigan,  76  N.  C,  471,  and 
the  cases  there  cited,  and  the  later  case  of  Davis  v.  Jnsnoe,  84 
N.  C,  396.  These  cases  simply  decide,  that  such  deeds  are 
not  "good  and  available  in  law  "  to  pass  the  complete  legal 
title,  and  that  only  the  equitable  estate  passed  by  them  can 
be  dealt  with  effectively. 

As  the  unregistered  deed  does  not  pass  the  complete  legal 
estate,  it  is  competent  for  the  alienee,  bargainee,  or  donee, 
to  surrender  such  deed  to  him  who  executed  it,  and  tfius 
reinvest  him  with  the  title  as  he  had  it  just  before  the  deed 
was  executed.  And  so  it  would  be,  if  such  deed  were  can- 
celled or  destroyed  by  agreement  of  the  parties  thereto.  As 
the  contract  to  convey  the  land,  as  embodied  in  the  deed, 
had  not  been  completed  by  the  forms  and  requisites  re- 
19 
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quired  by  law  to  make  it  absolutely  operative,  such  con- 
tract might  be  rescinded  or  abandoned  like  any  other  con- 
tract not  required  to  be  consummated  in  a  particular  way 
prescribed  by  law.  Love  v.  Belk^  1  Ired.  Eq.,  163 ;  Beaman 
V.  Simmons,  76  N.  C,  43;  Davis  v.  Inscoe, supra. 

But  such  surrender,  cancellation  or  destruction  of  an  un- 
registered deed  can  be  made  only  by  agreement  of  the  par- 
ties to  it,  or  those  claiming  under  them,  and  it  cannot  be 
made  fraudulently,  and  to  the  prejudice  of  third  parties. 
Morris  v.  Ford^  supra. 

So  that  the  bargainee  in  the  deed  in  question,  it  being 
unregistered,  might  have  surrendered  it  to  the  bargainor 
and  if  he  did  so  in  good  faith,  the  title  to  the  land  em- 
braced by  it,  remained  in  the  latter  in  the  same  plight  and 
condition  as  he  had  it  just  before  the  deed  was  executed, 
and  as  if  it  had  never  been  executed. 

The  evidence  introduced  by  the  iilaintifFs  tending  to  show 
that  this  deed  was  surrendered  was  very  strong  if  the  jury 
believed  it.  The  evidence  produced  on  the  part  of  the  de- 
fendant controverting  such  surrender  does  not  appear  in 
the  record,  but  it  may  have  been,  probably  was,  equally 
strong,  and  a  slight  fact  may  have  turned  the  scale  on  the 
trial  in  favor  of  the  defendant,  so  that  it  became  important 
to  exclude  slight  improper  evidence  on  the  one  side  or  the 
other. 

The  court  probably  instructed  the  jury  that  the  will  of 
.John  Morgan  Rea  could  not  be  received  and  considered  by 
them  as  a  declaration  on  his  part,  to  the  effect  that  he  had 
surrendered  the  deed  to  his  son,  because  such  a  declaration, 
in' any  view  of  it,  was  in  liis  own  interest  and  therefore  in- 
competent. We  think,  however,  that  the  court  erred  in 
telling  the  jury  that  they  might  consider  the  will  as  a  cir- 
cUmskince,  in  reaching  a  conclusion  as  to  whether  or  not  the 
deed  was  surrendered.  It  is  difficult  to  see  how  the  will 
could  not  he  treated  as  a  declaration  on  the  part  of  the  tes- 
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tator,  and  yet  it  could  be  competent  as  a  circiimstauce  mak- 
ing evidence  for  the  purpose  mentioned!  Whether  it  be 
treated  as  a  declaration,  or  a  circumstance,  the  effect  is 
practically  the  same.  The  mere  fact  that  the  testator  made 
a  will  was  wholly  irrelevant,  and  had  no  bearing  on  the 
question  before  the  jury.  The  court  probably  meant  to 
say,  that  the  jury  might  consider  the  fact,  that  the  testAtOr 
undertook  to  dispose  of  the  laud  by  it,  as  a  circumstance,  but 
anything  he  said  in  the  will  in  terms  or  effect  declaring 
that  the  laud  was  his,  or  any  disposition  of  it  assuming 
it  to  be  his,  was  in  effect  a  declaration  on  his  part  that  it 
was  his,  and  the  inference  to  be  drawn  by  the  jury  is  the 
same  whether  the  devise  of  the  land  be  treated  as  a  decla- 
ration or  a  circumstance. 

All  such  declarations,  whether  made  in  or  out  of  the  will 
were  incompetent,  because  they  were  made  in  the  interest 
of  the  party  making  them.  The  law  does  not  allow'  a  party 
thus  to  make  evidence  for  himself  and  those  who  claim  to 
take  benefit  of  such  declarations  under  him. 

In  another  aspect,  the  will,  or  rather  what  it  contained 
in  respect  to  the  land  embraced  by  the  deed,  was  incompe- 
tent as  evidence.  If  the  bargainor  or  bargainee  were  both 
alive  and  an  action  wore  pending  between  them  involving 
the  question  as  to  the  surrender  of  the  deed,  the  bargainee, 
would  be  competent  as  a  witness  in  his  own  behalf.  Any 
declaration  of  his  made  orally  or  in  writing  to  the  effect 
that  the  land  was  his,  would  be  hearsay  and  therefore  in- 
competent. It  would  be  a  declaration  in  his  own  interest 
and  as  well,  a  declaration  made  in  the  absence  of  the  bar- 
gainor, not  under  oath  with  opportunity  to  the  adverse 
nartv  to  cross-examine  the  witness. 

The  evidence  objected  to  was  incompetent,  as  was  also 
the  evidence  offered  by  the  plaintiffs  to  show  that  the  testa- 
tor had  by  this  will  undertaken  to  devise  other  land  not  his 
own,  and  the  state  of  his  mind  and  body  at  the  time  he  ex- 
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ecuted  his  will ;  but  if  this  evidence  bad  been  admitted  it 
might  have  impaired  the  weight  of  the  evidence  thus  im- 
properly received,  to  such  extent  as  to  render  it  so  slight  as 
not  to  be  a  suflBcient  ground  for  a  new  trial ;  in  such  case, 
the  parties  would  have  been  upon  something  like  an 
equal  footing.  As  the  court  admitted  the  improper  evi- 
dence on  the  part  of  the  defendant,  and  refused  to  admit 
like  improper  evidence  bearing  directly  on  it,  to  rebut  or 
counteract  it,  the  probability  is  it  had  considerable  weight, 
and  mav  have  turned  the  scale  in  favor  of  the  defendant. 

Improper  evidence  should  not  be  admitted,  but  when 
this  is  done,  if  the  opposing  part}'^  proposes  to  rebut  it  by 
evidence  bearing  directly  upon  it  and  is  allowed  to  do  so, 
and  no  actual  injustice  seems  to  have  resulted  from  such 
improper  evidence,  this  would  not  be  ground  for  a  new  trial. 
Cheek  v.  Watson,  90  N.  C,  302. 

In  this  case,  especially  as  like  evidence  offered  on  the 
part  of  the  plaintiff  to  rebut  it  was  rejected,  we  can  see  that 
the  improper  evidence  received  might  have  had,  indeed 
probably  did  have,  very  considerable  weight  with  the  jury. 
It  was  well  calculated  to  mislead  them.  We,  therefore, 
think  the  plaintiff  is  entitled  to  a  new  trial  and  so  decide. 
To  that  end,  let  this  opinion  be  certified  according  to  law. 

Error.  Venire  de  novo. 
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GEORGE  W.  BAITY,  Adm'r,  v.  ELKANA  CRANFILL. 

Marriage — Legislative  Power. 

1  Marriages  between  persons  nearer  of  kin  than  first  cousins  (here  an 
nncle  and  niece)  followed  by  cohabition  and  birth  of  issae  shall  not 
be  declared  void  in  any  proceeding  after  the  death  of  either  of  the 
parties  thereto.  The  power  of  the  court  to  declare  such  mar- 
ages  void,  is  confined  to  cases  where  the  parties  are  living;  for  a 
decree  of  nullity  affects  their  personal  status  or  condition. 

2.  It  is  competent  for  the  legislature  to  impose,  and  therefore  to  re- 
move conditions  in  respect  of  the  marriage  relation,  the  subject 
being  one  of  legislative  regulation.  Acts  of  assembly  reviewed 
by  Smith,  C.  J.,  and  their  retrospective  operation  discussed  and 
upheld. 

(Cooke  V.  Cooke,  Phil.,  583;  State  v.  Harris,  63  K  C,  1;  State  v. 
Adams,  65  N.  C,  537;  State  v.  Whitford,  86  N.  C,  636;  Long  v. 
Barnes,  87  N.  C,  329;  Crump  v.  Morgan,  3  Ired.  Eq.,  91,  cited 
and  approved.) 

Special  Pkoceeding,  commenced  before  the  clerk  and 
heard  at  Spring  Term,  1884,  of  Davie  Superior  Court,  be- 
fore Qilmer,  J, 

This  proceeding  was  instituted  by  the  plaintiff  as  admin- 
istrator of  Levi  Cranfill,  deceased,  against  the  defendant 
as  heir-at-law,  to  obtain  an  order  to  sell  land  for  assets. 

The  facts  appear  in  the  opinion.  The.  plaintiff  appealed 
from  the  judgment  of  the  court  below. 

Messrs.  Waison  &  Glenn  and  J.  A.  Williamson,  for  plaintiff. 
Messrs.  J,  M.  McCorkle  and  E.  L.  Gaither,  for  defendant. 

Smith,  C.  J.  The  defendant  is  a  sou  by  a  former  wife  of 
the  plaintiff's  intestate,  who  after  her  death  intermarried 
with  Mahala  Triett,  his  niece,  on  the  26th  day  of  Novem- 
ber, 1869,  and  lived  with  her  in  the  relation  of  husband  and 
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wife  until  his  own  death,  in  the  year  1873.  The  issue  of 
their  marriage  were  two  children,  of  whom  one  died  before 
and  the  other  (bearing  his  father's  name)  after  the  institution 
of  the  present  suit. 

After  the  grant  of  letters  of  administration  to  the  plain- 
tiff upon  the  intestate's  estate,  the  said  Mahala,  as  his  sur- 
viving widow  made  application  and  had  assigned  to  her  in 
due  course  of  law  her  year's  allowance,  almost  entirely  in 
specific  articles,  with  a  small  sum  to  be  paid  in  money  for 
the  deficiency  which  passed  into  her  possession  and  absorbs 
the  personal  estate.  She  also  instituted  her  action  against 
the  defendant  Elkana  and  the  son  Levi,  the  heirs-at-law  of 
the  deceased  husband,  under  and  pursuant  to  which  her 
dower  was  allotted  and  assigned  in  his  descended  lands. 
The  defendants  made  no  resistance  to  the  claim  of  dower  or 
the  assignment  when  made,  and  informed  the  probate  judge 
when  he  made  the  appointment  of  administrator  that  the 
said  Mahala  was  the  widow  of  the  intestate  and  her  child 
one  of  his  next  of  kin. 

The  present  action,  nou  depending  against  the  said  El- 
kana alone  as  heir-at-law  of  the  intestate,  is  to  obtain  an 
order  of  sale  of  the  descended  lands  for  the  payment  of  debts 
of  the  decedent,  and  is  opposed  upon  the  ground  that  the  mar- 
riage with  said  Mahala,  because  of  their  near  relationship, 
was  and  remained  void,  and  the  delivery  of  the  articles  to 
her  for  her  year's  support  under  the  assignment  of  the  com- 
missioners was  a  devastavit,  for  the  value  of  which  the  plaintiff 
is  personally  responsible,  and  must  account  for  and  apply 
to  the  indebtedness  before  the  lands  can  be  sold  for  that 
purpose. 

Two  propositions  are  involved  in  the  defence,  and  are 
necessary  to  its  success,  and  these  are  : 

1.  The  absolute  and  continued  nullity  of  the  marriage, 
and 
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2.  The  liability  of  the  administrator  for  the  loss  of  the 
personal  estate  adjudged  to  the  widow. 

The  law  in  ferce  at  the  time  when  the  marriage  was 
solemnized  is  found  in  the  Revised  Code,  ch.  68,  §  9,  and  is 
in  these  words : 

"All  marriages  contracted  after  the  twenty-seventh  da}' 
of  December,  eighteen  hundred  and  fifty-two,  and  all  mar- 
riages in  future  between  persons  nearer  of  kin  than  first 
cousins,  shall  be  void." 

These  and  marriages  contracted  between  a  white  person 
and  a  free  person  of  color  to  the  third  generation,  are  the 
only  marriages  prohibited  and  made  void  by  express  statu- 
tory provisions,  other  causes  of  nullity  being  left  to  operate 
as  at  common  law. 

The  legislation  contained  in  ibis  chapter  is  superseded 
by  the  enactment  of  February  12th,  1872,  to  be  found  in 
Bat.  Rev.,  ch.  69,  the  second  section  of  which  defines  the 
impediments  in  the  way  of  a  lawful  and  valid  marriage, 
among  them  being  a  marriage  '*  between  any  two  persons 
Dearer  of  kin  than  first  cousins,"  and  declares  such  to  be 
void,  subject  to  a  proviso  subjoined  as  follows : 

Provided  tlmt  no  marriage  followed  by  cohabitation  and 
the  birth  of  issue  shall  be  declared  void  after  the  death  of 
either  of  the  parties  for  any  of  the  causes  stated  in  this  sec- 
tion, except  for  that  one  of  the  parties  was  a  white  person 
and  the  other  a  negro  or  Indian,  or  of  negro  or  Indian 
descent  to  the  third  generation  inclusive,  and  for  bigamy. 

Section  2  of  chapter  37  of  Bat.  Rev.,  confers  upon  the 
superior  courts  jurisdiction  in  term  time  of  marriages  con- 
tracted contrary  to  the  prohibition  in  section  two  of  chapter 
69;  or  therein  declared  void,  to  declare  and  adjudge  "  such 
marriage  void  from  the  beginning  subject  nevertheless  to 
the  provision  contained  in  said  section,"  and  already  recited. 

The  succeeding  section  declares  that  the  marriages  inter- 
dicted between  a  white  person  and  one  of  negro  or  Indian 
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blood  within  the  degree  specified,  "  shall  be  absolutely  void 
to  all  intents  and  purposes  and  shall  be  so  held  and  de- 
clared b}'  every  court  at  all  times  whether -during  the  lives 
or  after  the  death  of  the  parties  thereto."  Bat.  Rev.,  eh.  37, 
§§  2  and  3. 

Again,  the  general  assembly  further  amended  the  law  by 
extending  the  inhibition  arising  from  kinship  to  those  of 
half  blood,  but  with  a  proviso  that  this  shall  not  invalidate 
a  marriage  theretofore  contracted,  and  that  the  computation 
as  to  existing  marriages  shall  be  by  counting  relations  of 
the  half  blood,  as  being  only  half  so  near  kin  as  those  of 
the  same  degree  of  the  whole  blood.     Acts  1879,  ch.  78. 

These  statutory  provisions  are  referred  to,  ae  indicating, 
as  in  our  opinion  they  clearly  do,  an  intention  to  confine 
the  power  conferred  upon  the  court  to  declare  void,  or  in  a 
judicial  proceeding  to  treat  as  void,  except  where  the  inter- 
marriage is  between  the  specified  races  or  involves  the 
offence  of  bigamy,  to  cases,  whenever  the  power  is  exercised, 
during  the  lifetime  of  the  parties,  or  after  death,  only  when 
there  has  been  no  issue  born  to  them.  The  structure  and 
interdependence  of  these  several  sections  are  in  harmony 
only  when  such  an  interpretation  is  put  upon  the  proviso 
first  quoted. 

It  speaks  prospectively  as  to  the  exercise  of  the  judicial  au- 
thority bestowed,  but  it  is  an  authority  to  be  exercised  upon 
all  subsisting  marriages  before  specified,  when  the  relation 
may  have  been  entered  into,  as  well  as.  such  as  may  there- 
after be  formed.  The  words  are  "  that  no  marriage  followed 
by  cohabitation  and  the  birth  of  issue  shall  be  declared  void 
after  the  death  of  either  of  the  parties  for  any  of  the  causes 
stated  in  this  section,  except,"  &c.,  thus  imposing  re- 
straints after  death,  not  attaching  during  life. 

If  this  is  not  the  intent,  why  was  it  necessary  in  the  act 
of  1879  placing  kinship  of  the  half-blood  upon  the  same 
footing  as  kinship  of  the  full  blood,  that  the  authority  to 
declare  void  the  marriages  between  persons  so  related  here- 
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tofore  contracted  sliould  not  be  exercised,  unless  in  other  cases 
of  previous  marriage  it  might  be  exercised  ?  It  is  indeed 
in  the  nature  of  a  statute  of  limitation  upon  the  delegated 
or  recognized  judicial  power,  confining  its  exercise  with  a 
single  exception  to  the  lifetime  of  the  parties,  and,  if  co- 
habitation and  offspring  followed,  withholding  it  afterwards, 
so  as  not  to  operate  as  a  posthumous  bastardizing  of  chil- 
dren born  to  them.  It  is  but  saying  to  the  parties,  thus 
living  together  and  assuming  the  marital  relation,  that  it 
shall  not  be  disturbed  after  death  to  the  injury^of  innocent 
offspring.  This  is  in  our  opinion  the  manifest  purpose  ex- 
pressed  in  the  legislation. 

2.  Is  this  legislation,  so  interpreted  and  understood, 
effectual  in  its  operation  upon  pre-existing  marriage  con- 
tracts, or  is  it  ultra-constitutional? 

The  competency  of  the  general  assembly  to  impose,  im- 
plies the  right  to  remove  the  restraints  and  conditions  inci- 
dent to  the  formation  of  the  marriage  relation  and  the  con- 
tract which  creates  it.  There  are  no  vested  rights  in  the 
present  case  to  be  aflfected  by  the  legislation.  Its  force  is 
spent  in  fixing  the  personal  status  of  parties  at  the  death 
of  CDC  of  them,'and  placing  it  beyond  the  disturbing  power 
of  the  court.  Its  declaration  to  the  living  is  that  the  actual 
status  then  subsisting,  where  a  child  is  born,  shall  be  and 
remain  a  legal  status  when  death  comes  and  dissolves  the 
relation  for  the  future.  The  parties  come  under  the  opera- 
tion of  this  law  and  choose  to  acquiesce  in  the  announced 
result,  when  the  relation  remains  unbroken  in  life. 

We  see  no  substantial  reason  for  denying  to  the  leg- 
islature the  right  to  remove  impediments,  that  itself  cre- 
ated, to  a  valid  and  effectual  marriage,  and  which,  but 
for  a  positive  act,  would  not  exist.  In  Moore  v.  Whitaker,  2 
Harr.  50,  where  a  similar  disability  from  near  relation- 
ship was  imposed  by  the  general  law  and  was '  removed 
by  a  special  enc^ctment  applicable  to  a  single  case,  the  court 
uses  this  forcible  language  in  answer  to  a  similar  objection  : 
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''  The  disability  was  a  statutory  one.  The  legislature  has 
the  power  to  declare  what  shall  be  valid  marriages.  They 
can  annul  marriages  already  existing,  a  fortiori^  they  can 
render  valid,  marriages  which,  when  they  took  place,  were 
against  law.  *  *  *  The  who>e  subject  is  one  of  legislative 
regulation,  and  the  act  to^  confirm  this  marriage,  though 
contracted  within  the  prohibited  degree,  disposed  of  all  legal 
objection  to  its  validity." 

The  power  to  annul  marriages  is  in  this  state  withdrawn 
from  the  general  assembly  and  committed  exclusively  to 
the  courts,  but  in  the  absence  of  such  constitutional  provis- 
ion, the  reasoning  is  equally  applicable  to  the  law  of  this 
state. 

A  similar  decision  was  rendered  in  the  supreme  court  of 
Maryland,  and  an  act  validating  a  marriage  between  uncle 
and  niece  declared  constitutional.  Harrison  v.  SlatCt  22 
Md.,  468.  And  so  we  have  sustained  legislation  which  ret- 
rospectively gave  sanction  and  validity  to  the  marriage  of 
slaves  at  a  period  when  they  were  incapable  of  entering 
into  such  contract.     Acts  1866,  chap.  40,  §  5. 

This  legalizing  effect  waf3  given  to  the  relation  where  the 
cohabitation  continued  after  emancipation  from  its  origin, 
and  directions  are  given  to  make  this  a  matter  of  record. 
The  Code,  §  1842. 

Tiie  validity  of  the  statute  in  creating  retrospectively  a 
legal  marriage  relation  between  slaves  is  upheld  in  CotJcey. 
Cooke,  Phil.,oS3  ;  State  v.  jffarris,  63  N.  C,  1  ;  Slate  v.  Adams, 
65  N.  C,  537  ;  Slate  v.  Whitford,  86  N.  C,  636 ;  Long  v.  Barm, 
87  N.  C,  329. 

In  Cooke  v.  Cooke,  supra,  the  extent  of  and  the  limits  to 
the  exercise  of  such  legislative  power  are  thus  stated  by 
the  late  Chief  Justice  : 

*'  If  the  marriage  be  a  nullity  for  the  want  of  the  essence 
of  the  matter,  that  is,  the  consent  of  one  of  the  parties,  as 
in  the  case  of  Crump  v.  Morgan,  3  Ired.  Eq.,  91,  where  one 
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of  the  parties  being  lunatic  the  court  decreed  a  divorce  of 
nullity  of  marriage,  neither  a  convention  nor  legislature, 
nor  any  other  authority  has  power  to  make  th6  marriage 
valid ;  but  if  the  marriage  be  invalid  by  reason  of  the  non- 
observance  of  some  solemnity  which  is  required  by  statute, 
as  the  presence  of  a  minister  of  the  gospel,  or  a  justice  of 
the  peace,  that  want  of  form  may  be  supplied  by  an  ordi- 
nance of  the  convention." 

In  the  latter  category  may  be  placed  the  obstacle  of  near 
relationship  interposed  by  the  statute. 

So  in  Slate  V,  Adams,  Boyden,  J.,  declares  the  effect  of  the 
act  to  be  to  all  intents  and  purposes  to  render  the  parties, 
thus  cohabiting,  man  and  wife,  and  to  devolve  upon  each 
the  duties  and  responsibilities  of  the  married  state." 

The  legislation  in  reference  to  the  marital  relations 
formed  between  slaves  by  their  consent  to  live  together  as 
man  and  wife,  is  not  in  this  feature  distinguishable  from 
that  now  under  consideration.  A  mere  contract  between 
persons  of  different  sexes,  followed  by  cohabitation,  does 
not  constitute  marriage  in  a  legal  sense  between  slaves  as 
it  does  not  between  free  persons. 

"  k  slave  being  property,"  says  Pearson,  C.  J.,  **  has  not 
the  legal  capacity  to  make  a  contract,  and  is  not  entitled  to 
tTie  rights  or  subjected  to  the  liabilities  incident  thereto. 
He  is  amenable  to  the  criminal  law,  and  his  person  (to  a 
certain  extent)  and  his  life  are  protected.  *  *  *  Mar- 
riage is  based  upofi  contract,  consequently  the  relation  of 
man  and  wife  cannot  exist  among  slaves." 

Hence  the  efficacy  of  the  enactment  was  to  convert  an 
illicit  into  a  legal  relation  with  the  consent  of  the  freed- 
man,  and  on  the  conditions  specified  in  the  act,  whereby  the 
status  of  husband  and  wife  was  acquired  with  such  inci- 
dents, aside  from  criminal  liability,  as  would  attach  to  a 
marriage  valid  from  the  incipiency  of  cohabitation. 

The  act  of  1879  does  not,  however,  go  so  far.     It  does  not 
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render  the  connection  legitimate  from  the  beginning,  mak- 
ing valid  that  which  was  before  void.  It  simply  limits  tlie 
time  in  which  legal  proceedings  may  be  instituted  to  annul 
the  marriage,  or  in  which  its  nullity  may  be  adjudged  col- 
laterally in  a  pending  case,  and  this  action  must  take  place 
during  the  lives  of  both,  or,  where  issue  is  born,  it  cannot 
take  place  at  all.  Death  under  such  circumstances  gives 
legal  sanction  to  that  which  had  been  forbidden,  and  places 
the  validity  of  the  marriage  contract  beyond  further  ques- 
tion, except  for  the  causes  upon  which  the  statute  does  not 
operate.  What  reasonable  objection  can  be  made  to  a  law 
thus  operating  upon  a  marriage  relation  formed  de  facto, 
and  not  authorized  because  of  a  mere  disabling  statutory 
interdict,  where  the  parties  themselves  have  assented  to  and 
recognized  the  relation  ? 

The  proviso  is  broad  and  comprehensive  in  its  declara- 
tion that  under  such  circumstances  after  death,  "  no  mar- 
riage followed  by  cohabitation,  and  the  birth  of  issue  (sub- 
ject to  the  exceptions)  shall  be  declared  void,"  that  is,  ad- 
judged void  in  any  legal  proceeding. 

There  could  be  no  direct  proceeding  for  a  sentence  of  nul- 
lity except  during  life,  for  such  sentence  affects  the  per- 
sonal status  or  condition  of  parties,  and  no.one  can  repre- 
sent either  when  dead.  The  meaning  is  that  such  marriage 
must  then  stand  with  all  its  legal  consequences,  and  its 
validity  no  longer  open  to  controversy,  and  such  legisla- 
tion is  in  our  opinion  free  from  complaint  as  to  its  validity. 

This  view  disposes  of  the  appeal  and  renders  it  unneces- 
sary to  pass  upon  other  matters  presented  in  the  argument. 
There  is  error  in  the  ruling  of  the  court  upon  the  excep 
tion  and  in  dismissing  the  action.  This  will  be  certified 
for  further  proceedings  in  the  court  below  according  to  law 
as  declared  in  this  opinion. 

Error.  Reversed. 
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PATTIE  ARRINGTON  v.  W.  H.  ARRINGTON  and  others. 

Appeal— Practice 

This  court  will  not  entertain  appeals  from  detached  rulings  upon 
some  of  the  matters  in  dispute ;  but  all  matters  necessary  to  a 
disposition  of  the  case  should  be  passed  on  and  settled  in  a  single 
trial,  and  the  whole  case  brought  up  on  appeal.  The  method  of 
disposing  of  this  controversy  pointed  out  by  Smith,  C.  J. 

( nines  V.  Mines,  84  N.  C,  122;  Corners  v.  SutchweJI,  88  K  C,  1; 
Jones  y.  Call,  89  N.  C,  188;  Grant  v.  i?-9^  90  N.  C,  3,  cited  and 
approved.) 

•Civil  Action  tried  at  Fall  Term,  1883,  of  Vance  Supe- 
rior Court,  before  MacRae,  J. 

This  action  was  commenced  in  Nash  superior  court,  and 
upon  aflBdavit  removed  to  Vance  for  trial.  The  suit  was 
brought  upon  a  judgment,  recovered  in  Franklin  superior 
court,  in  favor  of  the  defendant  W.  H.  Arrington  and  the 
plaintiff  (who  were  married  on  the  14th  of  January,  1868), 
against  the  sureties  upon  the  bond  of  L.  N.  B.  Battle  as 
guardian  of  plaintiff,  and  against  the  sureties  upon  the  ad- 
ministration bond  of  said  Battle  as  administrator  of  John 
Evans,  a  deceased  surety  upon  said  j^uardian  bond. 

The  defendants  appealed  from  the  judgment  of  the  court 
below.  The  matters  relating  to  the  point  decided  by  this 
court  are  suflSciently  stated  in  its  opinion. 

Mr,  Joseph  J.  Davis,  for  plaintiff. 

Messrs,  Fuller  &  Snow  and  E.  C.  Smith,  for  defendants. 

Smith,  C.  J.  This  action  is  prosecuted  by  the  plaintiff 
Pattie  D.  B.  Arrington  to  enforce  payment  of  a  judgment 
recovered  in  the  name  of  William  H.  Arrington,  then  her 
husband,  and  herself  in  the  superior  court  of  Franklin  upon 
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an  indebtedness  due  to  her  prior  to  their  marriage  in  tbe 
year  1868,  subject  to  several  part  payments,  upon  an  alle- 
gation that  the  marriage  relation  between  them  has  been 
dissolved  by  a  decree  rendered  by  a  court  possessing  juris- 
diction in  the  state  of  Illinois,  in  her  behalf,  restoring  her 
status  as  a  feme  sole. 

Subsequently,  the  said  William  H.  Arrington  and  the 
members  of  the  partnership  firm  of  W.  H.  Morris  &  Sons, 
to  whom  he  had  assigned  the  judgment,  were  made  parties 
defendant  in  the  action,  and  they  as  well  as  the  debtors, 
the  original  defendants,  put  in  answers  and  setup  different 
defences;  the  said  Arrington  and  his  assignees  controvert- 
ing the  validity  and  effect  of  the  divorce  proceeding  and 
the  alleged  decree,  and  claiming  the  right  under  the  la.w 
in  force  at  the  date  of  the  marriage  of  the  former,  trans- 
ferred to  the  assignees,  to  reduce  the  debt  into  possession 
and  appropriate  the  proceeds  to  their  use. 

The  only  issue  made  up  and  passed  en  by  the  jury  was 
as  to  the  legal  efficacy  of  the  decree  of  divorce  in  dissolving 
the  bonds  of  matrimony  formed  in  this  state,  and  in  rein- 
stating the  feme  plainliff  in  the  possession  of  her  antece- 
dent right  to  the  fund  in  dispute  as  a  feme  sole  freed  from 
her  coverture.  This  issue,  determined  in  her  favor,  was 
followed  by  a  judgment  declaring  "  that  the  said  Pattie  D. 
B.  Arrington  is  divorced  from  the  said  William  H.  Arring- 
ton, and  was  so  divorced  on  the  16th  day  of  November. 
1880,"  and  further,  that  "this  action  is  retained  for  further 
hearing."  From  this  judgment  the  defendants  W.  H.  Ar- 
rington and  W.  H.  Morris  &  Sons  appealed. 

At  the  same  time  a  reference  was  ordered  to  ascertain  the 
facts  concerning  several  matters  of  defence,  set  up  by  other 
defendants  to  the  action,  and  which  are  brought  in  contro- 
versy between  tbe  claimants  of  the  fund  and  those  charged 
with  the  indebtoducas,  the  report  of  which  was  to  be  returned 
to  the  ensuing  term. 
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The  primary  inquiry  is  as  to  the  amount  due  and  owing 
on  the  judgment,  and  the  apportionment  among  the  debtors 
of  their  several  liabilities,  inter  sese^  for  its  satisfaction.  The 
right  to  the  money,  when  collected  and  paid  in,  is  secon- 
dary and  posterior  in  order  of  time.  The  question  as  to 
who  is  entitled  to  receive,  would  never  arise,  should  it  turn 
out  after  examination  that  nothing  is  due  to  any  one.  Ob- 
viously, therefore,  in  the  orderly  course  of  procedure  the 
trial  of  the  issue  before  the  jury  was  premature,  and  the 
appeal  raises  a  point  which  may  become  wholly  immaterial, 
while  the  essential  matter  of  the  indebtedness  remains  to  be 
disposed  of  in  the  superior  court,  before  the  finding  of  the 
jury  can  have  any  practical  bearing  or  application. 

We  have  repeatedly  refused  to  entertain  appeals  from  a 
ruling  upon  one  of  several  matters  controverted  in  the 
pleadings,  and  essential  elements  in  the  constitution  of  a 
cause  of  action,  the  determining  of  all  which  is  necessary  to 
a  final  judgment;  or,  in  other  words,  we  have  declined  to 
entertain  fragmentary  appeals,  and  have  required  all  the 
matters  necessary  to  a  complete  disposition  of  the  cause  to 
be  settled  in  a  single  trial. 

To  allow  separate  and  successive  appeals  from  detached 
rulings  upon  some  of  the  matters  in  dispute,  while  others 
are  left  open  to  be  disposed  of  afterwards,  is  not  only  repug- 
nant to  the  simplicity  and  directness  of  our  present  system 
of  practice,  but  might  result  in  hurtful  delays  and  increased 
expense  in  demanding  several  trials  when  one  should  sub- 
serve every  useful  purpose. 

The  rule  is  laid  down  in  Hines  v.  HineSf  84  N.  C,  122, 
wherein  Mr.  Justice  Ashe,  delivering  the  opinion,  thus 
speaks:  **The  parties  in  this  case  should  have  gone  on  reg- 
ularly to  trial  of  tlie  case  upon  all  the  issues  raised  by  the 
pleadivgs,  according  to  the  regular  practice  of  the  court ;  and 
if  the  court  should  have  erred  in  its  judgment  or  any  of 
its  rulings,  then  to  have  brought  up  the  whole  case  by  appeal^  thai, 
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its   decision  upon  questions  of  law,  involved   and  controverUd, 
might  be  finally  adjudicated,^* 

The  same  ruling  is  made  and  appeals  dismissed  in  Com- 
missions V.  Salchwell,  88  N.  C,  1,  and  in  Jones  v.  Ca%  87  N. 
C,  188;  and  the  principle  approved  in  Grant  v.  Bern, 
90  N.  C,  3. 

A  different  practice  would  promote  no  useful  end,  and 
might  be  attended  with  great  inconvenience,  if  allowed. 

The  appeal  must  be  dismissed,  and  the  cause  be  left  to 
proceed  in  the  court  below  as  if  none  had  been  attempted. 
Let  this  be  certified. 

Appeal  dismissed. 


F.  M.  GAITHER  and  others  v.  CASPER  SATN,  Adm'r,  and  others. 
Statute   of  Limitations — Judgment    Quando — Cause  of  Actimt, 

1.  The  statute  which  bars  actioas  upon  judgments  after  the  lapse  of 
ten  years  from  the  date  thereof,  does  not  apply  to  actions  com- 
menced before  August,  1868,  or  where  the  right  of  action  accrued 
before  that  date. 

2.  A  judgment  quando  (unlike  a  final  judgment)  founded  upon  a 
right  of  action  that  accrued  before  said  date,  is  not  a  new  cause 
of  action,  and  hence  under  section  136  of  The  Codb,  a  suit  upon 
it  is  governed  by  the  statute  of  limitations  and  the  law  in  force 
prior  thereto. 

(Rountree  v.  Sawyer,  4  Dev.,  44;  Henderson  v.  Burton,  3  Ired.  Eq., 
259;  Lash  v.  Hauler,  2  Ired.  Eq.,  489;  Dancy  y.  Pope,  68  N.  C, 
147;  Ray  v.  Patton,  86  N.  C,  386;  Rogers  v.  Grant,  88  N.  C,  440, 
cited  and  approved.) 
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Civil  Action  tried  at  Spring  Term,  1884,  of  Davie  Su- 
perior Court,  before  Gilmer^  J, 

This  was  an  action  brought  by  plaintiffs  as  the  assignees 
of  Milton  Gaither,  guardian  of  plaintiffs,  against  Casper 
Sain,  Sr.,  administrator  de  bonis  non  of  H.  B.  Holman,  de- 
ceased, defendant,  upon  a  judgment  quando  at  fall  term, 
1869,  in  favor  of  Milton  Gaither  as  guardian  of  plaintiffs, 
against  B.  Bailey,  administrator  of  H.  B.  Ho!man,  and  an 
absolute  judgment  rendered  at  the  same  time  in  the  same 
action  against  Beal  Ijames,  who  is  not  sued  in  this  action. 

The  plaintiffs  offered  in  evidence  a  notice  in  writing  given 
by  the  plaintiffs,  and  served  4th  day  of  October,  1881,  by 
the  sheriff  of  Davie  county  on  the  defendant,  administra- 
tor, notifying  him  that  a  motion  would  be  made  before  His 
Honor,  M.  L.  Eure,  the  judge  tlien  riding  the  7th  judicial 
district,  at  his  chambers  in  Wilkesboro,  on  Friday  the'14th 
of  October.  1881,  for  leave  to  bring  an  action  upon  the 
judgment  above  described.  The  judgment,  it  was  alleged, 
had  become  dormant,  and  no  part  of  the  same  had  ever 
been  paid,  and  plaintiffs  were  the  assignees  and  owners  of 
the  same,  and  defendants  liable  therefor. 

And  plaintiffs  also  offered  in  evidence  the  order  of  the 
judge  by  which  it  appears  that  the  plaintiffs'  said  motion  was 
heard  by  him  upon  the  affidavits  of  plaintiffs,  and  that  it 
was  adjudged  "  that  plaintiffs  have  shown  good  cause  before 
me  for  suing  on  the  former  judgment,  rendered  in  Davie 
superior  court,  in  the  case  of  Milton  Gaither,  guardian, 
against  B.  Bailey,  administrator  of  H.  B.  Holman,  deceased, 
and  which  was  assigned  to  plaintiffs  for  value,  and  I  ad- 
judge and  order  that  plaintiffs,  F.  M.  Gaither,  Z.  T.  Gaither, 
A.  A.  Dyson  and  wife,  and  others,  assignees,  have  leave  to 
sue  upon  said  former  judgment,"  which  said  order  was 
signed  by  the  judge. 

The  court  held  that  proper  notice  has  been  given  and  due 
leave  obtained  to  bring  this  action. 

20 
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Plaiotiffs  then  offered  to  show  that  letters  of  administra- 
tion upon  the  estate  of  H.  B.  Holman,  deceased,  were  doly 
granted  to  B.  Bailey,  the  first  administrator,  prior  to  the 
year  I860,  and  to  offer  other  proof  in  support  of  the  action. 

But  His  Hotior  having  intimated  the  opinion  that  plain- 
tiffs'judgment  was  barred  by  the  statute  of  limitations,  as 
more  than  ten  years  had  elapsed  between  the  date  of  its 
rendition  and  the  commencement  of  this  action,  or  notice 
of  motion  for  leave  to  sue,  the  plaintiffs  in  deference  thereto 
submitted  to  a  nonsuit  and  appealed. 

Messrs.  Clemeixi  &  Gaither,  for  plaintiffs. 
Messrs,  Watson  &  Glenn  and  J.  A.  WiUiamsou,  for  defend- 
ants. 

Merrimon,  J.  The  intestate  of  defendant  died,  and  let- 
ters of  administration  upon  his  estate  were  granted,. prior 
to  the  year  1860,  to  one  Bailey,  who  was  afterwards  re- 
moved and  the  defendant  appointed  administrator  de  bonis 
non.  The  judgment  quando  accidermt  sued  upon  was  granted 
at  fall  term,  1869. 

The  court  below  seems  to  liave  entertained  the  erroneous 
impression  that  this  action  is  governed  by  the  statute  (The 
Code,  §  152)  which  bars  actions  upon  judgments  and  de 
crees  of  any  court,  after  ten  years  next  after  the  date  thereof. 

The  Code,  §  136,  provides  that  Title  III  of  the  Code  of 
Civil  Procedure,  entitled  **  Limitations  of  Actions,''  shall 
not  extend  to  actions  commenced  before  the  24th  day  of 
August,  1868,  nor  when  the  right  of  action  accrued  before 
that  date,  but  the  statutes  in  force  previous  to  that  date 
shall  be  applicable  to  such  actions  and  cases. 

Now  the  right  of  action  in  this  case  accrued  long  before 
1868.  It  seems  however  that  the  court  supposed  the  quando 
judgment  sued  upon,  although  founded  upon  a  right  of  ac- 
tion that  accrued  before  that  time,  was  itself  a  new  catm 
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lUUy  and  therefore  the  action  was  barred  after  ten  years. 
If  so,  this  was  a  misapprehension  of  the  law  in  that  re- 
spect. That  was  not  a  final  judgment  that  might  be  sued 
upon  as  a  new  cause  of  action  :  it  was  conditional  and  in- 
terlocutory in  its  nature,  and  stood  open  to  be  completed — 
made  final  and  absolute  when  assets  should  go  into  the 
hands  of  the  administrator  :  and  this  should  be  ascertained 
and  made  to  appear  by  a  proper  proceeding.  Under  the 
common  law  method  of  procedure,  this  was  done  by  scLfa.-; 
under  the  code-method  of  procedure,  as  it  prevails  in  this 
state,' it  is  done  by  action,  as  the  plaintiffs  are  seeking  to  do 
in  this  case. 

The  purpose  of  the  present  action  is  to  charge  the  admin- 
istrator with  assets  that  have  come  into  his  hands  since  the 
judgment  quando  was  given,  and  obtain  a  final  judgment 
upon  a  right  of  action  that  accrued  prior  to  1868.  It  is 
an  action  that  takes  the  place  of,  and  is  a  substitute  for  the 
sci.  Ja.  proceeding  in  like  cases.  Bing.  on  Judgment, 
3,  90,  et  seq ,  and  as  to  form  of  judgment  ib.,  331  ; 
Rouniree  v.  Saioyer,  4  Dev.,  44  ;  Henderson  v.  Burton ^  3  Ired. 
Eq.,  259  ;  Lash  v.  Hauser,  2  Ired.  Eq.,  489 ;  Dancy  v.  PopCy 
68  N.  C,  147  ;  Ray  v.  PaUon,  86  N.  C,  386 ;  Rogers  v.  Grant, 
88  N.  C,  440. 

We  may  add  that  the  views  thus  expressed  are  in  har- 
mony with  the  provisions  of  the  statute  (The  Code,  §§  1433, 
1476)  which  provide  that  estates  whereof  administration 
had  been  granted  before  the  first  day  of  July,  1869,  "  shall 
be  dealt  with,  administered  and  settled  according  to  the  law 
as  it  existed  just  prior  to  the  said  date."  There  was  no 
statutory  bar  as  the  court  intimated. 

There  is  error.  The  nonsuit  must  be  set  aside  and  the 
case  reinstated  and  disposed  of  according  to  law.  To  that* 
end,  let  this  opinion  be  certified  to  the  superior  court.  It 
is  so  ordered. 

Error.  Reversed. 
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G.  S.  BAKER,  Adni'r,  v.  RALEIGH  AND  GASTON  RAILROAD 

COMPANY. 

Executors  and  Administraioi's — Negligence — Railroads— 

Damages, 

1.  An  administrator  who  recovers  damages  of  one  for  negligently 
■    causing  the  intestate's  death,  holds  the  fund  solely  for  the  use  of 

those  entitled  under  the  statute  of  distributions,  and  free  from 
the  claims  of  creditors  and  legatees  (Thb  Code,  §  1500),  subject, 
however,  to  commissions  and  reasonable  counsel  fees. 

2.  The  portion  of  the  recovery  due  the  widow  in  this  case,  released 
to  the  defendant,  is  chargeable  with  its  share  of  such  expenses, 
and  the  defendant  get«  no  benefit  under  the  assignment  until  the 
pro  rata  amount  thereof  is  ascertained  and  paid. 

{Lovev,  Love  J  3  Ired.  Eq.,  104;  FUhour  v.  Gibson,  4  Ired.  Eq.,  455; 
Otaiaw  V.  Farmer,  71  N.  C,  31;  McNeUl  v.  Famner,  83  N.  C,  501, 
cited  and  approved.) 

Civil  Action,  tried  at  Spring  Term,  1884,  of  Nash  Supe- 
rior Court,  before  Shepherd,  J. 

The  plaintiff,  as  administrator  of  Duffin  Perry,  brings  this 
action  under  the  act  of  April  6th,  1869,  against  the  de- 
fendant company  for  the  recovery  of  damages  for  causing 
the  death  of  his  intestate,  a  passenger  on  one  of  its  cars,  by 
reason  of  the  negligent  running  and  mismanagement  of  its 
trains  in  charge  and  under  control  of  its  oflScers  and  em- 
ployees. The  defendant  in  its  answer  denies  the  imputed 
negligent  running  of  its  trains,  declares  that  the  intestate's 
own  negligence  contributed  to  his  injury  and  death,  and  iu 
a  supplemental  answer  sets  up  a  release  from  one  Alice 
Perry,  the  widow  of  the  intestate,  of  her  moiety  of  the 
claim  of  damages  asserted  in  the  action. 

At  fall  term,  1883,  the  cause  was  referred  to  arbitrators, 
who  made  and  reported  their  award  at  the  succeeding  terra 
as  follows: 
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"Herein  the  undersigned,  arbitrators,  award  that  the 
plainlifF  recover  of  the  defendant  fourteen  hundred  dollars 
damages  and  the  costs  of  this  action.  And  the  undersigned 
further  award  that  Alice  Perry,  widow  of  the  deceased,  has 
assigned  and  released  her  interest  in  the  estate  of  the  said 
Daffiu  Perry  to  the  defendant,  and  that  the  defendant  is 
subrogated  to  her  rights  in  the  distribution  of  said  estate." 

(Signed  by  W.  T.  Dortch,  Walter  Clark  and  C.  M.  Busbee, 
arbitrators.) 

No  exception  was  taken  to  the  report,  and  thereupon 
the  defendant  paid  over  to  the  plaintiff,  without  prejudice 
to  the  action,  the  sum  of  seven  hundred  dollars,  on  account 
of  the  other  distributee. 

On  the  plaintiff's  motion  for  judgment  upon  the  award 
for  the  moiety  due  to  Alice  Perry,  the  defendant  insisted 
that  the  award  "should  stand  released  save  for  reasonable 
counsel  fees  and  expenses  incurred  prior  to  the  notice  of 
release  given  the  plaintiff,  such  sum  to  be  ascertained  by 
the  court  or  by  a  reference." 

The  court  refused  to  do  this  and  '*  adjudged  that  the  de- 
fendant should  pay  to  the  plaintiff  the  seven  hundred  dol- 
lars for  Alice  Perry's  half  interest  in  the  recovery,"  and 
thereupon  the  defendant  appealed. 

Messrs,  Joseph  J,  Davis  and  A.  M.  Lewis  &  Son,  for  plain- 
tiff, 

Mr.  Walter  Clark^  for  defendant. 

Smith.  C  J.,  after  stating  the  case.  The  statute  which 
authorises  the  action  to  be  brought  by  the  personal  repre- 
sentative of  the  deceased  declares  and  directs  that  the 
amount  recovered  in  such  action  is  not  liable  to  be  applied 
as  assets  in  the  payment  of  debts  or  legacies,  but  shall  be 
disposed  of  as  provided   in   this  act  for  the  distribution  of 
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personal  property  iu  case  of  intestacy.     Thk  Code,  ch.  33, 
§  1500. 

The  administrator  thus  occupies  the  place  of  trustee,  for 
a  special  purpose,  of  such  fund  as  he  may  obtain  by  the 
suit,  holding  it  when  recovered  solely  for  the  use  of  those 
who  are  entitled  under  the  statute  of  distributions,  free 
from  the  claims  of  creditors  and  legatees,  and  subject  only 
to  such  charges  and  expenses,  inclusive  of  counsel  fees  and 
his  own  commissions,  as  may  liavo  been  reasonably  in- 
curred in  prosecuting  and  securing  the  claim.  Diminished 
by  these  deductions,  the  remaining  duty  is  to  pay  over  to 
the  distributees.  Tiie  cases  cited  in  the  brief  of  appellant's 
counsel.  Love  v.  Love,  3  Ired.  Eq.,  104  ;  Filhour  v.  Gibson,  4 
Ired.  Eq.,  455;  Outlaw  v.  Farmer-,  71  N.  C,  31,  and  McNtill 
V.  Farmer,  83  N.  C,  504,  sustsn'n  his  contention  that  a  court 
of  equity  will  interpose  and  prevent  a  recovery  upon  a 
mere  legal  title,  where  the  party  has  no  trust  to  discbarge 
or  duty  to  perform  except  to  deliver  or  pay  over  to  the  one 
whom  he  owes.  Why  should  a  fund  be  collected  from  a 
person  to  whom  it  is  at  oiice  to  be  returned  or  paid  after 
the  plaintiff  gets  it? 

But  the  moieties  due  to  the  equitable  owners  of  money 
must  bear  their  equal  parts  of  the  charges  and  expenses 
rendered  necessary  in  securing  it,  at  least  up  to  the  period 
when  the  share  of  the  said  Alice  Perr}'  wais  released  to  the 
defendant  and  notice  given  the  plaintiff.  The  residue  be- 
longs to  the  defendant,  and  there  is  no  reason  why  it  should 
be  required  to  be  paid',  when  it  must  be  returned. 

The  judgment  was  therefore  properly  entered  up  against 
the  defendant  for  the  unpaid  share  of  Alice,  to  which  the 
defendant  had  succeeded  as  the  arbitrators  decide,  not  to  be 
enforced,  but  to  stand  as  a  security  for  such  sums  as  ought 
to  be  deducted  for  its  share  of  said  charges  and  expenses, 
and  charged  therewith.  Meanwhile,  it  should  not  be  en* 
forced  until  the  proper  sum  with  which  it  should  be  charged 
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is  ascertained.  Then  execution  should  issue  with  direc- 
tion that  it  be  discharged  by  payment  of  the  sum  thus  as- 
certained, and,  when  paid  without  execution,  that  a  per- 
petual order  of  ccssat  executio  be  made.  This  secures  the 
substantial  rights  of  all  parties  in  interest. 

We  pretermit  the  expression  of  an  opinion  as  to  the 
charge  for  professional  services,  except  that  it  should  be  of 
reasonable  amount,  for  this  inquiry  is  not  before  us  in  this 
appeal. 

There  was  no  error  in  ihe  refusal  of  the  court  to  make 
any  further  order,  afier  the  judgment,  for  the.  purpose  of 
ascertaining  what  amount  should  be  deducted  before  the 
defendant  gets  the  benefit  of  the  assignment,  and  mean- 
while suspending  the  issue  of  process  to  enforce  full  pay- 
ment, unless,  which  is  not  suggested,  there  should  be  dan- 
ger of  losing  the  debt.  In  such  case,  the  fund  might  be 
collected  and  paid  into  court  and  there  held  to  await  the 
resultsK)f  the  proposed  inquir\\ 

The  judgment  is  affirmed  and  to  the  end  that  further 
proceedings  be  had  in  accordance  with  this  opinion,  let  it 
be  certified.  The  appellant  is  entitled  to  the  costs  of  the 
appeal.  ^ 

Modified  and  affirmed. 


JOHN  E.  GADSBY  and  others  v.  JOHN  DYER  and  wife. 

Evidence  and  Declarations  in  Ejectment— Impeaching  Witness — 

Title,  registration  of  deed — Fraud. 

I.  In  an  action  to  convert  a  deed  absolute  upon  its  face  into  a  mort- 
gage, the  declarations  of  the  grantor  that  he  owed  the  grantee 
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money  and  wished  to  sell  the  land  to  pay  it,  made  after  the  deed 
was  executed  and  while  he  was  in  possession  of  the  locus  in  qm 
jointly  with  the  grantee,  are  incomx>6tent. 

2.  One  cannot  introduce  evidence  to  discredit  his  own  witness,  yet 
if  a  witness  testify  to  facts  which  make  against  the  party  who 
called  him,  the  party  is  not  precluded  from  showing  these  facts  to 
be  otherwise,  notwithstanding  such  evidence  has  the  effect  of 
indirectly  impeaching  his  own  witness. 

3.  The  title  of  a  grantor  is  divested  from  the  time  of  the  delivery  of 
the  deed  which  is  subsequently  registered. 

4.  Heirs  can  only  attack  a  deed  of  their  ancestor  for  fraud  or  undue 
influence  used  in  bringing  about  its  execution ;  and  in  such  case, 
only  such  declarations  as  tend  to  prove  such  fraud  or  undue  influ- 
ence, made  after  the  conveyance  and  with  unchanged  possession, 
are  received.  Or,  such  declarations  may  be  proved  in  disparage- 
ment of  the  title  inferred  from  possession  and  use. 

5.  Where  two  parties  are  in  possession  of  land,  the  possession  in  law 
follows  the  title. 

I 

6.  Declarations  made  in  the  absence  of  the  party  to  be  prejudiced 
by  them  are  not  admissible  as  against  such  party. 

{Spencer  v.  White,  1  I  red.,  236;  Shelton  w  Hampton,  6  Ired.,  216: 
Hicey.  Cox,  12  Ired.,  315;  Kirby  v.  Hasten,  70  N.  C,  540;  Yates y. 
Yates,  76  N.  C,  142;  Hilliard  v.  Phillips,  81  N.  C,  99;  Roberts  y 
Roberts,  82  N.  C,  29;  Sutliffy,  Lun^ord,  8  Ired.,  318;  Whitesidcs 
v.  Ttvitty,  lb.,  431;  Straus  v.  BeanJsley,  79  N.  C,  59,  cited  and 
approved). 

Ejectment  tried  at  Spring  Term,  1884,  of  New  Hanover 
Superior  Court,  before  Shepherd,  J. 

The  plaintiffs  claimed  the  locus  in  (juo  as  theheirs-atlavr 
of  one  George  Gadsby,  and  it  was  conceded  that  they  were 
his  heirG-at-law.  The  defendants  claimed  under  a  deed 
dated  the  7th  of  November,  1850,  executed  to  defendant 
Elizabeth  by  the  said  George  Gadsby.  The  facts  appear  in 
the  opinion. 

There  was  a  judgment  in  favor  of  the  defendants,  and  the 
plaintiffs  appealed  from  the  judgment  rendered. 

Messrs.  MacRae  &  Strange^  for  plaintiffs. 
Messrs.  Russell  &  Ricaud,  for  defendants. 
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Smith,  C.  J.  The  deed  rande  on  November  7tb,  1850,  by 
George  Gadsby,  the  former  owner,  to  his  sister,  the  feme  de- 
fendant, Elizabeth,  conveying  the  lot  of  land  described  in 
the  complaint,  is  impeached  by  the  plaintiffs,  his  heirs-at- 
law,  and  its  validity  denied  upon  the  ground  of  an  alleged 
want  of  legal  capacity,  or  of  undue  influence  exerted  over 
an  enfeebled  mind  by  the  said  Elizabeth. 

Upon  the  coming  in  of  the  answer  denying  these  charges, 
and  upon  the  evidence  developed  upon  an  ineffectual  trial 
(in  which  the  jurj'  were  discharged)  of  the  issues  then  aris- 
ing, the  plaintiffs  obtained  leave  and  filed  an  amended  com- 
plaint, and  alleged  that  the  deed  was  not  executed  as  an 
absolute  conveyance  upon  the  consideration  recited,  but  as  a 
mortgage,  so  intended  by  the  parties,  to  secure  a  loan  of 
money  advanced  by  the  said  Elizabeth,  and  its  registration 
fraudulently  suppressed,  and  they  demand  that  the  convey- 
ance shall  stand  as  a  security  for  such  sum  as  may  have 
been  loaned,  to  be  ascertained  upon  an  inquiry,  and  that 
they  be  allowed  on  payment  to  redeem  the  premises. 

The  matters  in  controversy  were  laid  before  the  jury  in 
the  form  of  three  issues,  which,  with  the  responses,  are  as 
follows : 

1.  Is  the  said  deed  the  act  and  deed  of  George  Gadsby  ? 
Answer — Yes. 

2.  When  was  the  deed  executed?  Answer — Seventh  day 
of  November,  1850. 

3.  Did  the  said  Elizabeth  Dyer  lend  any  money  to  George 
Gadsby,  and  if  so,  how  much,  and  was  the  deed  mentioned 
in  the  pleadings  given  to  secure  the  said  loan  as  the  con- 
sideration therefor?  Answer — She  did  not  loan  him  anv 
money. 

Upon  the  trial  and  before  the  examination  of  the  said 
Elizabeth,  who  testified  on  her  own  behalf,  the  plaintiff  in- 
troduced one  George  Lamb,  and  proposed  to  prove  by  him, 
that  he  was  examiried  as  a  witness  on  her  behalf  (on  a  for- 


314  IN  THE  SUPREME  COURT. 


Gadsby  f .  Dyer. 


mer  trial)  to  prove  that  betwetn  the  years  1850  and  1855, 
the  said  George  Gadsby  offered  to  sell  the  property  in  dis- 
pute to  the  witness,  stating  at  the  time  that  he  had  borrowed 
monev  from  his  sister,  and  wanted  to  sell  the  lot  to  raise 
money  to  pay  her  back. 

It  being  conceded  that  both  parties  to  the  deed  were  in 
actual  possession  of  the  lot  when  the  declarations  are  al- 
leged to  have  been  made,  the  court  refused  to  hear  the  tes- 
timony, and  the  plaintiffs  excepted. 

After  the  examination  of  the  said  Elizabeth,  the  same 
evidence  was  again  offered  for  the  purpose  of  contradicting 
the  plaintiffs'  alleging  as  a  ground  for  its  admission  that 
they  had  made  no  objection  to  her  examination. 

The  admissibility  of  these  declarations  was  urged : 

1.  For  the  purpose  of  estopping  the  defendants  from 
showing  the  contrary  ; 

2.  As  made  while  the  declarant  remained  the  owner  of 
the  lot,  the  estate  therein  not  being  divested  until  the  reg- 
istration of  the  deed  in  June,  1856;  and 

0.  As  to  declarations  accompanying  a  continued  and  un- 
interrupted possession  of  the  premises. 

We  do  not  give  our  assent  to  the  sufficiency  of  any  of  the 
reasons  assigned  in  support  of  the  competency  of  the  proof. 

1.  If  the  same  testimon}^  now  proposed  to  be  reproduced. 
had  been  elicited  from  witnesses  produced  and  examined 
by  the  defendants  on  the  present  trial,  the  defendnuts  would 
not  bo  estopped  from  showing,  by  others,  a  different  state  of 
facts;  for  the  testimony  of  no  one  or  more  witnesses  pre- 
cludes the  party  who  introduces  them  from  proving  the 
contrary,  and  this,  notwithstanding  the  indirect  impeach- 
ment of  their  credibility  in  the  repugnance  of  their  evi- 
dence. This  is  not  in  violation  of  the  rule  that  a  party 
cannot  discredit  his  own  witness.  Spencer  v.  White,  1  Ired  , 
236]Slidton  y.  Hampton,  6  Ired.,  216;  Hice  v.  Cox,  12 
Ired.,  315. 
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Still  less  can  such  a  result  be  ascribed  to  the  examination 
of  a  witness  for  the  defendants  on  a  former,  who  is  not  in- 
troduced at  a  subsequent  trial,  where  he  is  not  accredited 
as  truthful  to  the  jury. 

Nor  was  the  evidence  admissible  as  a  declaration  of  the 
owner,  made  before  his  conveyance  had  become  effectual 
by  registration.  His  title  was  divested  from  the  time  of  the 
delivery  of  the  deed,  when  it  was  subsequently  registered, 
as  effectually  as  if  registered  immediately  upon  delivery. 

The  third  and  last  ground  upon  which  its  reception  is 
based  is  equally  untenable. 

The  plaintiffs  are  not  impeaching  creditors ;  and  declara- 
tions made  after  a  conveyance  and  with  unchanged  posses- 
sion have  only  been  received  to  prove  fraud  in  the  making 
of  the  deed,  which  the  heirs-at-Iaw  are  not  permitted  to 
show ;  for  they  can  only  show  fraud  practiced  upon  him,  or 
undue  influence  exercised  in  bringing  about  the  execution, 
not  fraud  intended  to  be  perpetrated  by  himself;  or,  such 
declarations  maj''  be  used  in  disparagement  of  the  title  to 
be  inferred  from  possession  and  use.  Kirbij  v.  MaRtcv,  70 
N.  C,  540 ;  Yates  v.  Yates,  76  N.  C,  J  42 ;  Hillinrd  v.  Phillips, 
81  N.  C,  99;  Roberts  v.  Roberts,  82  N.  C.  2U. 

But  the  case  states  that  both  parties  to  tijethcd  wi-re  in  act- 
ual occupation  of  the  firetnises.  The  [)osses5i(»n  would  lu  law 
follow  the  title,  and  be  adjudged  to  be  in  ihe  feme (\ei\jiu\fii\t, 
so  that  the  case  is  not  one  in  whicli  a  |»artv  has  oonveved 
his  land  and  retains  possession  as  before. 

The  subsequent  offer  to  prove  the  former  testimony  was 
also  properly  refused.  The  /cme  defendant  was  not  present 
when  the  declarations  were  alleged  to  have  been  made  by 
the  deceased,  so  as  not  to  be  supposed  to  have  acquiesced  in 
what  was  said  by  silence,  and  in  this  aspect  she  cannot  be 
prejudiced  by  the  utterances  of  her  brother.  Nor  does  it 
appear  what  was  the  testimony  of  herself  which  this  proof 
would  contradict  or  disparage.     We  cannot  see  any  conflict 
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between  their  statements,  and  unless  it  should  appear,  we 
cannot  discover  any  error  in  the  exclusion. 

It  is  the  duty  of  the  appellant  who  complains  of  the  re- 
jection of  evidence  to  show  its  pertinency  and  bearing,  in 
order  that  it  may  be  seen  that  error  has  been  committed. 
SuUi^  V.  Lunsford,  8  Ired.,  318  ;  Whitesides  v.  Tivitty,  lb.,  431 ; 
Straus  V.  Bearddey^  79  N.  C,  59. 

The  other  defects  pointed  out  in  the  argument  for  the 
appellee,  and  the  insuflBciency  of  the  allegations  in  the 
complaint  in  showing  a  cause  of  action,  we  do  not  deem 
necessary  to  consider,  since  we  find  no  error  in  the  rulings 
of  which  the  plaintiffs  can  complain,  and  our  affirmation  of 
the  judgment  disposes  of  the  case. 

No  error.  Affirmed. 


*E.  R.  STAMPS,  Trustee,   v.  G.  M.  COOLEY  and  others. 

Landlord  and  Tenant — Ijease,  provision  of — Contract— Equity , 

relief  by — Agency. 

1.  A  lease  provided  that,  in  case  the  lessee  quit  the  premises  durinif 
the  term,  or  failed  to  pay  the  rent  reserved,  the  improvements  put 
on  the  premises  by  the  lessee  should  become  the  absolute  property 
of  the  lessor;  and  also,  that  at  the  expiration  of  the  term  the 
lessee  should  have  the  right  to  remove  all  the  improvements  put  . 
up  by  him  upon  complying  with  all  the  terms  of  the  lease.  The 
lessee  failed  to  pay  rent,  and  the  lessor  entered  and  took  posses- 
sion of  the  improvements;  Held^  in  an  action  by  the  lessee  for  a 
violation  of  the  provision  allowing  the  removal  of  the  improve- 


""Mr.  Justice  Mbrkimon  having  been  of  counsel  did  not  sit  on  the 
hearing  of  this  case. 
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ments,  that  he  coald  not  recover.  A  party  exercisiDg  a  legal 
right  under  a  contract  cannot  be  subjected  to  an  action  for  dam- 
ages for  asserting  it. 

2.  Equity  never  relieves  against  a  penalty  for  the  purpose  of  allow- 
ing an  action  for  damages;  so,  in  this  case,  if  the  forfeiture  of  the 
improvements  be  a  i>enfklty,  equity  will  only  relieve  to  the  extent 
of  allowing  the  lessee  tq  remove  them. 

3.  Where  a  pasty  contracts  as  '^  agent"  without  disclosing  his  prin. 
cipal,  qucere^  whether  it  is  not  his  personal  undertaking  and  to 
be  so  construed,  although  a  jury  find  that  he  contracted  as  agent 
and  not  as  principal. 

Civil  Action,  tried  at  Fall  Term,  1884,  of  Wake  Supe- 
rior Court,  before  Oudger,  J. 

Th'd  action  is  to  recover  the  value  of  certain  improve- 
ments put  upon  a  lot  in  the  city  of  Raleigh. 

Verdict  and  judgment  for  plaintiff,  appeal  by  defendants. 

Messrs.  Reade,  Busbee  &  BuBbee,  J.  W.  Hinsdale,  R.  T,  Gray 
and  John  Devereux,  Jr,,  for  plaintiff. 

Messrs.  Pace  &  Holding;  Fuller  &  Snow  and  E.  C.  Smith,  for 
defendants. 

Smith,  C.  J.  The  defendants,  owners  of  a  lot  in  the  city 
of  Raleigh,  on  September  11th,  1876,  entered  into  an  agree- 
ment with  Timothy  F.  Lee,  who  affixes  the  word  "agent "  to 
bis  name  in  the  beginning,  and  to  his  signature  at  the  end 
of  the  instrument  without  further  designation,  for  a  lease  of 
the  lot  for  the  term  of  five  years,  beginning  on  the  first  day 
of  the  next  month,  at  an  annual  rent  of  $325,  equal  parts 
whereof  were  to  be  paid  by  the  lessee  at  the  end  of  each 
month,  as  it  became  due.  The  lessee  contracts  to  surrender 
the  premises  to  the  lessors,  defendants  in  this  action,  at  the 
expiration  of  the  term  upon  failure  to  pay  the  stipulated 
rent,  in  ^s  good  condition  as  when  he  enters  into  possession, 
to  pay  any  excess  of  tax  that  may  thereafter  be  levied  over 
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that  levied  in  1876;  and  further,  'Hbat  all  improvements 
he,  the  said  T.  F.  Lee,  shall  make  or  put,  or  cause  to  be  put 
on  said  lot  or  property,  shall  be  bound  for  the  payment  of 
rent  and  taxes  as  above,  with  no  right  of  said  T.  F.  Lee  to 
remove  any  of  the  said  improvements  from  the  premises,  on 
his  failure  to  pay  as  above,  all  of  whici)  shall  become  the 
property  of  the  said  Freeman  and  Cooloy,  upon  the  said  T. 
F.  Lee's  failing  to  comply  with  the  requirements  of  this 
lease/* 

The  agreement  after  providing  for  the  restoration  of  pos- 
session upon  the  lessee's  neglect  to  pay  the  rent  and  excess 
in  taxes,  or  his  committing  waste  on  the  premises,  con- 
tains this  further  clause : 

''It  is  further  understood  and  agreed  that  the  said  T.  F. 
Lee  shall  have  the  right  to  remove  such  improvements  as 
he  may  put  on  s&id  property  at  the  expiration  of  the  lease, 
and  his  complying  fully  with  the  terms  of  the  lease;  pro- 
videdf  however,  that  no  improvements  shall  be  removed  which 
would  injure  by  such  removal  the  property  as  it  was  before 
such  improvements  were  made;  and  provided  further,  that 
all  the  improvements  the  said  T.  F.  Lee  shall  put  on  said 
lot  and  property  shall  be  and  become  the  full  and  absolute 
property  of  the  said  Freeman  and  Cooley,  should  the  said 
Lee  quit  the  premises  before  the  expiration  of  the  lease." 

**It  is  further  understood  and  agreed  that  during  the 
lease  the  said  Lee  shall  have  no  right  to  remove  any  im- 
provements put  on  said  premises  without  consent  of  the 
parties  of  the  first  part  (the  lessors)  obtained  in  writing." 

The  other  provisions  of  the  agreement  are  not  material 
to  the  consideration  of  the  matters  involved  in  the  appeal. 

Under  this  arrangement  Lee  took  possession  of  the  lot, 
and,  while  using  it,  added  to  the  capacity  of  the  building, 
enlarging  it  from  four  to  eleven  rooms  and  made  other  im- 
provements  of  considerable  value,  when  after  several  years' 
occupation  he  surrendered  the  lot  to  C.  L.  Harris  for  the 
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wife  of  said  Leo  and  in  the  spring  of  1881  left  the  state  for 
New  Mexico.  Rent  was  paid  up  to  July  of  that  year,  since 
which  none  had  been  paid,  when  the  defendants  in  sum- 
mary proceedings  against  Lee,  then  absent,  recovered  judg- 
ment and  under  a  writ  of  possession  re-entered  upon  the 
lot,  on  the  last  day  of  September.  On  the  same  day  a  ten- 
der in  writing  was  made  by  the  attorney  of  the  lessee,  and 
a  demand  made  for  the  return  of  possession  in  order  that  in  a 
reasonable  time  thereafter  the  structures  erected  by  the  lessee 
might  be  taken  away,  he,  the  attorney,  having  then  in  gold 
coin  a  sum  sufficient  to  discharge  all  due  from  the  lessee. 

The  offer  was  declined,  accompanied  with  the  require- 
ment for  a  surrender  of  the  premises  for  the  purposes  afore- 
said, but  a  willingness  expressed  to  accept  the  rent  as  a 
separate  proposition. 

Thereupon  the  present  suit  was  instituted  for  the  recov- 
ering in  damages  the  value  of  the  improvements  thus  ap- 
propriated by  the  lessors. 

Upon  issues  submitted  to  the  jury,  they  find  that  Lee 
executed  the  agreement  for  the  lease  as  agent  for  his  wife 
V.  B.  Lee;  that  the  rent  due  was  $70.00  and  the  damages 
sustained  by  the  lessee  in  being  deprived  of  the  opportu- 
nity of  removing  the  improvements  $1200.00,  upon  which 
sum  is  allowed  interest  from  October  1st,  188L 

The  action,  as  we  understand  the  case  made  in  the  com- 
plaint, is  brought  upon  the  contract  and  for  a  violation  of 
that  provision  in  it  which  gives  the  right  of  removal  of  the 
structures  built  by  or  for  the  lessee,  under  the  conditions 
prescribed,  and  the  damages  demanded  are  for  the  loss  in- 
curred in  the  denial  of  the  right. 

We  pretermit  an  inquiry  suggested  upon  an  examination 
of  the  instrument  creating  the  lease,  whether  the  agreement 
in  terms  and  upon  its  face  does  contain  the  individual  ob- 
ligation of  the  agent  and  so  to  be  construed,  notwithstand- 
ing the  jury  finding;  and  whether,  if  in  fact  made  in  be- 
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half  of  an  undisclosed  principal,  it  may  not  be  still  treated 
as  the  personal  undertaking  of  the  agent,  as  the  authorities 
seem  to  indicate.    Story  Agency,  §^267. 

Waiving  these  difficulties  and  accepting  the  agreement  as 
that  of  the  alleged  principal  and  to  be  binding,  it  is  plain 
that  the  defendants  in  taking  possession,  given  under  the 
sanction  of  law,  have  only  availed  themselves  of  a  right 
reserved  in  the  contract  to  take  back  their  property  in  its 
improved  state  upon  breaches  of  the  imposed  conditions. 
The  lease  has  an  express  provision  that  the  new  erections 
put  up  by  the  lessee,  primarily  f6r  his  own  use,  shall  be 
bound  for  rents  and  excess  in  taxes,  with  no  right  in  the 
lessee  to  remove  any  of  them,  "  on  his  failure  to  pay,  as  above, 
aU  of  which  shall  be  and  become  the  property  of  the  said  Freeman 
and  Cooley  upon  the  said  T,  F.  Ijce's  failirtg  to  comply  with  the 
requirements  of  this  lease"  among  which  is  the  obligation  to 
pay  puhctually  the  accruing  rents. 

The  lessee  did  not  pay  the  rents  due  after  July,  and  was 
in  consequence  ejected  on  the  last  day  of  the  terra. 

The  right  to  resort  to  this  stringent  measure  of  redress, 
upon  breach  of  the  contract  is  reserved  to,  and  has  been 
exercised  by  the  lessors.  The  right  of  removal  is  not  ab- 
solute, but  is  qualified  and  can  be  asserted  only  on  "  com- 
pliance with  the  terms  of  the  lease,"  and  hence  not  open  to 
the  lessee. 

It  is  difficult  to  conceive  how  a  party  exercising  a  legal 
right,  secured  under  contract,  can  be  subjected  to  an  action 
for  damages  for  asserting  it.  It  is  a  contradiction  in  terms 
that  a  right  in  the  lessee  is  violated  when  the  owners  enter 
upon  their  lot  by  virtue  of  legal  process  after  an  adjudica- 
tion against  a  party  wrongfully  holding,  and  in  conformity 
with  the  terms  of  their  lease. 

But  the  plaintiffs  contend  that  this  provision  that  the 
lessors  shall  have  the  valuable  structures  put  up  before 
any  failure  to  pay  the  rent,  is  but  a  penalty  to  secure  it. 
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against   which  equity  will  give  relief,  and  therefore  this 
action  may  proceed  a's  if  it  was  put  out  of  the  way. 

This  may  perhaps  be  regarded  as  a  forfeiture  intended 
only  as  a  security  to  the  lessors,  against  which  the  equita- 
ble powers  of  the  court  may  be  invoked,  but  until  its  inter- 
position is  asked  in  a  proper  proceeding,  the  matter  remains 
as  at  law  and  depends  upon  legal  principles.  But  a  court 
of  equity  will  not  interfere  for  the  mere  purpose  of  exposing 
a  party  to  an  action  for  damages ;  nor,  until  it  does  so  inter- 
fere, can  the  alleged  forfeiture  be  treated  as  a  nullity. 
Where  application  is  addressed  to  the  equitable  jurisdiction 
of  the  court  for  relief  against  a  penalty  or  forfeiture,  which 
it  is  against  conscience  to  enforce,  the  means  of  redress 
at  law  are  gone,  and  the  court  undertakes  to  dispose  of  the 
controversy  and  do  justice  to  both  parties,  upon  principles 
pecular  to  its  own  mode  of  judicial  procedure.  It  puts  the 
legal  obstacle  out  of  the  way,  regards  the  real  purpose  of 
all  in  imposing  the  penal  forfeiture,  and  requires  both  to 
do  what  they  ought  to  have  done.  In  the  present  case  the 
invoked  interposition  would  be  in  allowing  further  time  to 
the  lessee  to  make  the  separation  and  removal  on  his  pay- 
ing all  that  was  due;  and,  if  the  removal  had  become  im- 
practicable, to  give  him  in  money  the  value  of  the  privilege 
which  had  been  lost.  In  ascertaining  the  amount  of  this 
sum,  the  inquiry  would  be,  not  how  much  in  value  the  lot 
bad  been  enhanced  by  the  improvements,  or  how  great  the 
advantage  to  the  owners,  but  how  much  has  the  defendant 
lost  in  being  refused  an  opportunity  to  sever  and  remove 
them  on  the  terms  mentioned  in  the  contract. 

The  suggestion  is  a  novel  one  that  because  the  forfeiture, 
if  indeed  it  be  a  mere  forfeiture,  is  one  which  a  court  of 
equity,  when  asked,  would  give  relief  against,  it  may  be 
regarded  as  put  out  of  the  way  and  so  admit  a  recovery  in 
damages  for  an  act  lawfully  done  under  the  contract. 

It  may  be  that  the  form  of  the  complaint  may  admit  of 
21 
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the  measure  of  relief  afforded  in  equity  against  the  enforce- 
ment  of  such  a  forfeiture,  or  if  not,  that  it  might  base 
anaended  as  to  be  such  an  application.  But  the  cause  has 
not  been  prosecuted,  as  if  seeking  such  remedy,  but  in  the 
form  of  an  action  at  law,  as  for  a  violated  agreement. 

For  the  erroneous  rulings  in  contravention  of  the  law  as 
declared  in  this  opinion,  the  judgment  must  be  set  aside 
and  a  new  trial  ordered,  and  it  is  so  adjudged.  Let  this  be 
certified. 

Error.  Venire  de  novo. 


FANNIE  WILLIAMS  and  others  v.  CYNTHIA  CLOUSE. 

Judgment — Estoppel  of  Record. 

1.  A  judgment  in  a  former  action,  to  operate  an  estoppel,  must  be 
between  the  same  parties  and  directly  rest  upon  the  precise  issues 
and  matters  in  difference  in  the  second  action.  TemjyJe  v.  WU- 
Hams,  ante  82  (3). 

2.  A  rule  which  declares  that  a  judgment  is  conclusive  of  every 
thing  that  might  have  been  litigated  in  the  action  must  be  inter- 
preted as  applying  only  to  the  particular  issue  or  matter  actually 
determined  therein. 

(Baird  v.  Baird,  1  Dev.  &  Bat.  Eq.,  524;  Arn\field  v.  Mmi'e,  Busb., 
157,  cited  and  approved.) 

Civil  Action,  tried  at  Spring  Term,  18S4,  of  Davie 
Superior  Court,  before  GUmer,  J. 

It  appears  that  the  plaintiff,  Fannie  Williams,  and  the 
defendant  and  II.  C.  Eccles  formed  a  partnership  for  the 
purpose  of  keeping  a  hotel  in  the  town  of  Charlotte,  in  this 
state,  to  continue  from  the  1st  day  of  January,  1870,  for 
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three  years  next  thereafter,  and  that  they  did  such  business 
for  that  length  of  time. 

It  is  alleged  by  the  plaintiff  that  the  business  affairs  of 
that  partnership  were  settled  so  far  as  the  defendant  was 
interested,  except  that  she  (the  defendant)  received  from  the 
partnership  in  the  years  1870,  1871  and  1872  $1,984.06, 
while  the  plaintiff  received  the  sum  of  $305.45,  and  that 
H.  C.  Eccles  transferred  all  his  interest  in  the  accounts  of 
the  partnership  to  the  plaintiff,  and  that  she  has  requested 
the  defendant  to  pay  to  her  the  sum  of  money  due  her  on 
account  of  the  difference  between  the  sum  of  $1,984.06  and 
the  sum  of  $305.45,  which  the  defendant  refused  to  do,  and 
the  plaintiff  demanded  judgment  for  $1,258.30,  with  inter- 
est thereon  from  January  1st,  1873. 

The  defendant  denies  the  material  allegations  in  the  com- 
plaint, and  insists  that  this  action  ought  to  be  brought,  if 
at  all,  to  settle  the  partnership  affairs,  and  cannot  be  main-  • 
taiued  as  to  a  single  item  incident  to  such  settlement.  The 
defendant  pleads  the  statute  of  limitations,  and  further,  that 
the  partnership  expired  by  its  own  limitation,  and  that  all 

its  business  affairs  were  settled  and  closed  as  between  the 

* 

several  partners  in  an  action  for  that  purpose  in  the  supe- 
rior court  of  the  county  of  Davie,  on  the  15th  of  March, 
1873,  and  afterwards  removed  to  the  superior  court  of  the 
county  of  Rowan,  and  determined  in  that  court,  and  that 
the  judgment  in  that  action  estops  the  plaintiff  to  make 
the  claim  alleged  in  her  complaint,  or  any  claim  whatso- 
ever in  respect  to  the  partnership  matters. 

On  the  trial  the  defendant  put  in  evidence  a  transcript 
of  the  record  in  the  action  determined  in  the  superior  court 
of  Rowan  county,  from  which  it  appears  that  Charles  Price 
and  Fannie  Williams,  (the  plaintiff  in  this  action)  and  the 
present  defendant,  brought  their  action  against  the  said 
H.  C.  Eccles,  alleging  the  said  partnership,  its  terms,  the 
manner  of  conducting  the  business  of  the  same;  that  the 
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said  Eccles  was  the  chief  manager;  that  certain  contribu- 
tions of  money  were  to  be  made  by  each  partner ;  that  cer- 
tain contributions  were  made  ;  that  the  defendant  Eccles 
had  mismanaged  the  business  and  damages  had  thereby 
been  sustained  by  the  partnership;  that  it  did  a  large  and 
flourishing  business  most  of  the  time,  realizing  large  profiU. 
which  the  said  defendant  received,  &c. ;  and  demanding 
judgment,  *' that  an  account  be  taken  of  said  partnership 
business  and  of  all  moneys  arising  therefrom,  which  have 
or  ought  to  have  been  received  by  the  defendant,  and  that 
if  upon  taking  this  account  it  should  be  ascertained  that 
net  profits  have  been  made  from  such  business,  the  defend- 
ant shall  be  adjudged  to  pay  plaintiffs  their  proportion 
thereof,  to  which  thev  are  entitled  under  the  terms  of  the 
partnership  aforesaid." 

The  defendant  in  that  action  (Eccles)  denied  that  the 
said  E.  D.  Hampton,  whom  the  said  Price  represented  as 
assignee,  was  a  partner  as  alleged  in  the  complaint,  but  he 
admitted  that  himself  and  Fannie  Williams  and  Cynthia 
Clouse  composed  the  partnership;  he  admitted  many  of 
the  jallegations  in  the  complaint,  and  denied  others,  and 
alleged  an  accounting  and  a  final  settlement  theretofore  of 
the  affairs  of  the  partnership,  and  pleaded  the  same. 

It  further  appeared  from  that  record  that  there  was  a 
motion  for  a  reference  for  an  account  of  the  partnership 
dealings,  but  the  motion  was  '*  allowed  only  as  to  the  list  of 
notes  and  accounts,  alleged  by  defendant  Eccles  to  have 
been  left  in  his  hands  on  the  settlement  set  up  by  him,  and 
motion  refused  as  to  a  general  account  on  any  matters  pre- 
ceding the  alleged  settlement." 

From  so  much  of  this  order  as  refused  a  general  account, 
the  plaintiffs  took  an  appeal  to  the  supreme  court,  and  that 
court  held  there  was  error,  and  that  no  account  could  be 
ordered  until  the  issue  raised  by  the  pleadings  as  to  the 
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alleged  settlement  should  be  tried.     Pnce  v.  EccleSy  73  N. 
C,  162. 

After  thet,  **  under  a  compromise  between  tlie  parties  in 
this  suit,  and  in  No.  35,  same  plaintiffs  against  R.  M.  Oates 
and  others,  embracing  all  matters  between  said  parties; 
it  is  now,  on  motion  of  W.  H.  Bailey,  counsel  for  plaintiffs, 
adjudged  that  plaintiffs  Charles  Price,  assignee,  Cynthia 
Clouse  and  Fannie  Williams,  recover  of  the  defendant,  H. 
C.  Eccles,  two  hundred  and  fifty-five  dollars,  and  that  each 
party  pay  his  own  costs  in  this  cause  and  in  No.  35,  to  be, 
taxed  by  the  clerk."  This  was  the  final  judgment  in  that, 
action. 

It  appears  that  E.  D.  Hampton  was  not  a  member  of  the 
partnership^  and  so,  that  neither  himself  nor  the  said  Charles 
Price  was  a  proper  party  to  the  action  above  referred  to. 

There  was  evidence  tending  to  show  a  settlement  of  the 
partnership  matters  before  the  action  above  mentioned,  and 
likewise  evidence  tending  to  show  that  such  settlement  was 
only  partial. 

The  court  intimated  the  opinion  that  the  plaintiff  in  this 
case  could  not  maintain  her  action,  thereupon  she  excepted 
and  submitted  to  a  nonsuit,  and  appealed. 

Messrs  J.  M.  ^(^Corkle  and  J.  A.    Williamson,  for  plaintiffs. 
Messrs.  Clement  &  Gaither,  for  defendant. 

Merrimon,  J.,  after  stating  the  case.  It  seems  that  the 
court  below  based  its  intimation  that  the  plaintiff  could  not 
sustain  her  action  upon  the  ground  that  the  judgment  in 
the  action  determined  in  the  superior  court  of  Rowan 
county,  wherein  sho  and  the  present  defendant  were  plain- 
tiffs, and  H.  C.  Eccles  wasdefendant,  operates  as  an  estoppel 
of  record  upon  her  as  to  her  present  alleged  cause  of  action. 
At  the  argument,  we  were  much  inclined  to  think  so,  but  a 
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careful  examination  of  the  record  in  that  action  leads  us  to 
a  different  conclusion. 

It  is  true,  the  action  referred  to  was  brought  for  the  pur- 
pose of  settling  the  affairs  of  the  partnership  as  between 
the  several  partners.  This  appears  from  the  allegatioDS 
and  scope  of  the  complaint,  and  also  from  the  demand 
therein  for  judgment,  and  as  well  from  the  motion  for  the 
reference  and  a  general  account,  which  the  court  refused  to 
grant.  But  the  present  plaintiff  and  defendant,  both  plain- 
tiffs in  that  action,  alleged  specially,  that  the  defendant 
therein,  their  co-partner,  H.  C.  Eccles,  had  chiefly  man- 
aged the  business  of  the  partnership,  received  the  receipts 
and  income  thereof,  and,  in  some  respects,  mismanaged  its 
business,  whereby  it  had  been  endamaged  ;  and  one  pur- 
pose of  the  aetion  was  to  compel  him  to  account  to  the 
plaintiffs  in  that  action  specially,  as  well  ns  the  general 
purpose  thereof  to  compel  a  general  account  and  settlement 
inter  partes.  The  record  in  that  action  shows,  that  no  refer- 
ence for  an  account  therein  was  made;  that  no  account  was 
taken  :  that  there  was  no  accounting  or  settlement  between 
the  plaintiffs  themselves;  and  it  also  appears  therein  that 
the  defendant  Eccles  alleged  in  his  answer,  as  matter  of  de- 
fence, that  there  had  been  a  settlement  of  the  partnership 
affairs  before  that  action  was  begun,  and  it  further  appears 
that  he  agreed,  as  the  result  of  a  compromise,  to  pay  the 
plaintiffs  the  sum  of  $255,  in  order  (as  he  testified  in  this 
action)  to  rid  himself  of  the  action  and  all  further  liability 
and  annoyance  on  account  of  the  partnership.  He  con- 
sented that  a  judgment  might  be  entered  against  him  for 
that  sum  in  favor  of  the  plaintiffs;  such  judgment  was 
entered,  and  thus  the  action  terminated. 

Now,  it  cannot  be  questioned,  that  where  a  matter  of  liti- 
gation between  two  or  more  parties  has  been  duly  settled 
by  a  judgment  or  decree  in  an  action  properly  instituted  by 
one  of  such  parties  against  the  other,  that  such  judgment 
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or  decree  operates  as  an  estoppel  of  record  upoD  such  par- 
ties and  their  privies,  whenever  the  same  matter  shall  be 
called  in  question  in  any  subsequent  litigation.  As  to  all 
material  allegations  of  the  record  upon  which  issue  has  been 
taken  and  found,  and  all  matters  settled  and  embraced  by 
the  final  judgment  or  decree  between  the  parties  to  the  ac- 
tion, the  record  is  conclusive  upon  them,  according  to  its 
legal  force  and  effect,  and  operates  to  estop  them  from  again 
litigating  the  same  fact  or  matter,  so  determined.  As  for 
example,  if  a  fact  be  agreed  upon  by  the  parties  to  an  action 
and  this  be  entered  of  record,  or  a  fact  be  found  by  verdict, 
and  the  court  takes  action  therein  and  pronounces  judgment 
or  a  decree,  neither  of  the  parties  can  ever  afterwards  deny 
that  fact,  so  long  as  the  judgment  or  decree  remains  unre- 
versed. The  doctrine  of  estoppel  is  essential  in  the  admin- 
istration of  justice:  without  it,  there  would  be  no  stability 
in  judicial  proceedings,  no  end  of  litigating  the  same  cause 
of  action,  and  there  would  be  universal  confusion  and  dis- 
trust. 

Bat  the  judgment  or  decree,  to  have  such  effect,  must  be 
direct,  and  rest  upon  the  precise  issues  and  matters  litigated 
and  settled. 

If  it  appear  on  the  face  of  the  record,  that  the  main  pur- 
pose of  the  action  was  not  tried  or  passed  upon,  and  that 
the  judgment  does  not  embrace  it  in  terms  or  by  necessary 
implication,  as  to  such  matters  there  can  be  no  estoppel. 
It  is  indeed,  sometimes  vaguely  said  that  a  judgment  or 
decree  is  conclusive  of  every  thing  that  might  have  been 
litigated  and  settled  in  the  action,  but  this  statement  is  far 
too  broad,  unless  it  be  taken  as  applying  to  the  particular 
issue  or  matter  actually  litigated  and  determined,  and  such 
matters  and  things  necessarily  implied  by  them,  Baird  v. 
Baird,  1  Dev.  &  Bat.,  524  ;  Armfield  v.  Moore,  Busb.,  157  ; 
Temple  v.  Williams^  ante  82;  Russell  v.  Place,  94  U.  S.  Rep., 
606;  2  Smith  L.  C,  573,  (4  Am.  Ed.)  Big.  on  Estoppel,  103. 


328  IN  THE  SUPREME  COURT. 


WlIililAMS  «.    CLOUSK. 


It  appears  from  the  record  pleaded  as  an  estoppel,  that 
Eccles  gave  the  plaintiff  and  defendant  in  this  action  (bis 
co-partners)  a  judgment  for  $255.00,  to  relieve  and  dis- 
charge him  from  all  further  liability  to  account  to  them 
as  their  co-partner,  and  this  was  the  only  matter  settled  by 
the  judgment,  and  so  to  that  matter  it  operates  as  an  estop- 
pel upon  the  plaintiff  and  defendant  in  this  action;  but 
that  judgment  does  not  purport  to  have  been  a  settlement 
of  the  rights  of  the  plaintiffs  in  the  action  in  which  it  was 
given,  as  between  themselves.  They  did  not  account  with 
each  other  as  partners  or  otherwise.  And  it  seems  that  as 
to  themselves,  the  action  was  practically  abandoned.  The 
judgment  therefore  does  not  conclude  the  plaintiff  in  favor 
of  the  defendant  in  this  action  as  to  the  partnership  affairs. 

The  allegations  of  the  complaint  are  vague  and  unsatis- 
f/ictory.  They  ought  to  be  made  with  much  precision.  It 
may  bo,  as  is  imperfectly  alleged,  that  the  plaintiff  and  de- 
fendant settled  the  partnership  accounts,  as  between  them- 
selves, except  as  to  the  single  item  mentioned  in  the  com- 
plaint; or  it  may  be,  that  as  to  this,  the  plaintiff's  demand 
is  barred  by  the  statute  of  limitation  ;  or  it  may  be,  that 
the  plaintiff  and  defendant  have  not  settled  the  partnership 
affairs  as  between  themselves,  the  other  partner  Eccles  hav- 
ing purchased  from  them  his  acquittance  in  that  respect. 
As  there  was  no  estoppel,  the  action  ought  to  have  been 
tried  upon  its  merits,  apart  from  that  supposed  defence. 

There  is  error.  The  judgment  of  nonsuit  must  be  set 
aside,  the  action  reinstated,  and  further  proceedings  had 
therein  according  to  law.  Let  this  opinion  be  certified  to 
the  superior  court.     It  is  so  ordered. 

Error.  Reversed. 
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♦CATHARINE  G.  SHELTON  v.  SARAH  L.  SHELTON. 
New  trial  tvhere  judge  goes  out  of  o^cc. 

The  rnUng  in  same  case  89  N.  C,  185,  approved,  to  the  effect  that 
^here  a  judge  goes  out  of  office  before  settling  a  case  on  appeal,  a 
new  trial  will  be  awarded  unless  the  parties  afterwards  agree  upon 
a  statement  of  the  case. 

Ejectment  tried  at  Spring  Term,  1882,  of  Cherokee  Su- 
perior Court,  before  Gilliam,  J. 

Mr.  Armistead  Jones,  for  plaintiff. 
No  counsel  for  defendant. 

Ashe,  J.  Judgment  was  rendered  in  the  superior  court 
in  behalf  of  the  defendant,  and  the  case  was  brought  to  this 
court  at  October  term,  1882,  by  the  appeal  of  the  plaintiff. 
And  at  February  term,  1883,  a  petition  for  a  writ  of  certio- 
rari  was  filed  by  the  appellant,  based  upon  her  affidavit  set- 
ting forth  the  grounds  of  tlie  application.  Upon  the  liear- 
ingof  the  petition  at  October  term,  1883,  this  court  made 
the  following  order: 

"The  facts  disclosed  in  the  affidavit  of  the  plaintiff *S 
counsel,  to  which  no  opposing  evidence  is  offered,  are,  that 
separate  statements  of  the  case  on  appeal,  prepared  for  the 
respective  parties,  were  delivered  to  the  judge  who  tried  the 
cause  for  his  adjustment  of  the  diff'erences  between  them. 
He  transmitted  to  the  clerk  a  statement  of  his  own,  omit- 
ting one  or  more  of  the  appellant's  exceptions  to  the  rulings 
which  were  intended  to  be  brought  up  for  review,  without 
giving  notice  to  the  parties  or  affording  them  an  opportu- 


"^Mr.  Justice  Mbrrimon  having  been  of  counsel  did  not  sit  on  the 
hearing  of  this  case. 
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nity  of  beiug  beard  before  his  final  action.  The  retirement 
of  the  judge  from  oflBce  prevents  the  perfecting  the  appeal 
in  the  mode  prescribed  by  the  statute,  and  would,  in  the 
absence  of  any  case,  render  unavoidable  the  award  of  a  new 
trial.  This  necessity  may  be  avoided  by  the  appellee's  as- 
sent to  the  filing  of  the  appellant's  case,  as  part  of  the  rec- 
ord, and  the  appeal  then  heard  upon  it.  We  therefore 
grant  the  application  for  the  writ  of  certiorari^  to  the  end 
that  an  opportunity  may  be  afforded  to  the  parties  to  file 
the  appellant's  case,  without  addition  or  change,  to  come 
with  the  record,  in  response  to  the  requirements  of  the 
writ,  and  this  can  only  be  with  the  assent  of  the  appellee. 
Let  the  writ  issue  as  prayed  for  on  the  terras  prescribed  by 
law."  . 

The  writ  oi  certiorari  was  accordingly  issued  to  the  clerk 
of  the  superior  court  of  Cherokee  county,  who  at  the  Febru- 
ary term  of  this  court,  made  return  of  said  writ,  as  follows: 
"  Catharine  G.  Shelton  v.  Sarah  L.  Shelton  ": 

*'  In  obedience  to  an  order  issued  from  the  supreme  court 
of  North  Carolina  in  the  above  entitled  cause,  I  have  noti- 
fied the  parties  in  said  cause,  and  the  defendant  objected  to 
any  amendment  or  change  of  the  record,  as  the  transcript 
heretofore  sent  up  to  the  supreme  court  is  a  true  and  com- 
plete record  of  said  cause  as  appears  of  record  in  this  office. 
February  18th,  1884."    (Signed  by  the  clerk). 

As  the  defendant  has  declined  to  accept  the  terms  offered 
in  the  order  granting  the  writ  of  certiorari,  a  new  trial  is 
awarded.  This  must  therefore  be  certified  to  the  superior 
court  of  Cherokee  county,  that  a  new  trial  may  be  had. 

Venire  de  novo. 
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J.  A.  YOUNT  V.  FRANK  MILLER. 

Presumption  of  Grant — Lapse  of  time  and  acquiescence  of  adverse 
parties  supply  lost  records  in  making  up  title — 

Evidence — Dower, 

1.  A  party  who  relies  on  thirty  years'  adverse  possession  to  presume 
a  grant,  is  not  boand  to  show  that  he  and  those  under  whom  he 
claims  held  the  possession  and  claimed  the  land  up  to  visible 
boundaries,  under  the  law  as  it  existed  when  this  action  was 
brought. 

2.  The  title  to  a  widow's  dower  cannot  be  established  by  showing 
merely  an  entry  on  the  docket  and  the  report  of  a  jury.  But 
where  the  original  papers  in  the  proceeding  for  dower  are  proved 
to  be  lost,  parol  proof  of  their  contents  is  admissible,  in  aid  of  her 
title;  and  the  defects  in  the  record  are  supplied  by  the  presump- 
tion arising  from  the  long  possession  (here  thirty-six  years)  by  the 
widow  of  the  land  described  in  the  report,  accompanied  by  the 
acquiescence  of  the  heirs-at-law  ;  and  every  matter  connected 
therewith  that  can  be  reasonably  presumed,  has  the  force  and 
effect  of  proof. 

3.  A  long  acquiescence  of  adverse  parties  in  the  possession  of  land 
by  another,  will  warrant  the  court  in  assuming  the  existence  and 
loss  of  record-links  in  making  up  his  title,  the  lapse  of  time  vary- 
ing with  the  conditions  under  which  the  records  were  kept  and 
the  casualties  to  which  they  were  exposed. 

Ejectment  tried  at  Fall  Term,  1884,  of  Catawba  Supe- 
rior Court,  before  Gilmer,  J. 

Ou  the  trial  the  plaintiff  introduced  one  Little  as  a  wit- 
ness, and  handed  him  the  plat  made  by  the  surveyor,  and 
asked  hira  if  he  was  acquainted  with  the  land  represented 
therein.  He  testified  he  was  well  acquainted  with  all  the 
land,  and  had  been  for  forty  or  fifty  years;  that  when  he 
first  knew  the  land  Frederick  Hope  was  in  possession,  and 
after  him,  John  Yount  succeeded  to  the  possession  fiftaen 
or  twenty  years  before  his  death  ;  and  that  John  Yount  held 
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land  all  around  these  lands,  and  Joshua  A.  Yount,  the  plain- 
tiff, went  into  possession  of  a  part  thereof  as  the  heir  of 
John  Yount ;  and  that  Lafayette  Youiit  was  an  heir  of  John 
Yount  and  inherited  the  part  claimed  by  defendant. 

The  plaintiff  proved  by  M.  O.  Sherrill,  former  clerk  of 
the  court  of  pleas  and  quarter  sessions,  that  the  original 
papers  in  the  case  of  Elizabetii  Yount,  widow  of  John  Yount, 
for  dower,  against  the  heirs  of  John  Yount,  had  been 
searched  for  by  him,  and  were  lost. 

The  plaintiff  then,  under  objection  by  the  defendant,  of- 
fered in  evidence  the  records  of  the  minute  docket  of  the 
court  of  pleas  and  quarter  sessions,  which  were  as  follows: 

"  Original  order,  June,  1844 :  Elizabeth  Yount,  Ex-parie— 
Petition  for  dower — The  clerk  is  appointed  guardian  pen- 
dente lite  for  the  minor  heirs  of  John  Yount,  deceased ;  ac- 
knowledges service  of  petition." 

**  December  term,  1844:  Elizabeth  Yount  against  the 
heirs-atlaw  of  John  Yount — Petition  for  dower — Report 
filed  and  confirmed." 

The  report  alleged  to  have  been  filed,  and  not  disputed, 
was  then  produced,  signed  by  twelve  jurors,  who  allotted 
to  the  widow  four  hundred  and  fifty-four  acres  and  a  quar- 
ter of  the  land  of  John  Yount,  claimed  to  cover  the  locus  in 
quo. 

Tlic  preamble  to  the  report  was  as  follows:  *•  We,  the  un- 
dersigned jurors  attended  at  the  house  of  Elizabeth  Yount, 
widow,  on  the  26th  day  of  August,  1844,  and  being  legally 
qualified,  proceeded  to  lay  off  and  allot  to  Elizabeth  Yount, 
widow,  her  dower  and  third  interest  in  the  lands  of  John 
Yount,  deceased,  her  husband." 

The  plaintiff  proved  by  the  witness  Little,  that  the  widow 
Elizabeth  was  in  possession  of  th^  land  embraced  in  this 
report  of  dower,  for  thirty-six  or  thirty-seven  years,  and 
died  in  May,  1879. 

He  also  offered  in  evidence  the  proceedings  had  in  the 
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superior  court  of  Catawba,  in  a  petition  filed  by  P.  L.  Yount 
and  others,  including  the  plaintiff  who  were  heirs-at-Iaw 
of  John  Yount,  against  J.  H.  A.  Yount,  who  was  also  one 
of  the  children  and  heirs  of  John  Yount,  for  a  partition  of 
the  land  on  which  Elizabeth  Yount  lived.  There  was  no 
objection  to  the  introduction  of  this  evidence. 

Plaintiff  also  offered  in  evidence  a  deed  from  M.  M. 
Smith  and  wife,  to  the  plaintiff,  Joshua  A.,  dated  lltli  Sep- 
tember, 1881,  which  covered  and  embraced  the  portion  or 
share  allotted  to  M.  M.  Smith  and  wife  in  said  partition.  It 
was  also  in  evidence  that  Mrs.  M.  M.  Smith  was  a  daughter 
of  John  Yount,  deceased. 

Plaintiff  then  introduced  as  a  witness  Lafayette  Yount, 
who  testified  that  he  was  a  son  of  John  Yount,  and  that  he 
had  been  in  possession  of  the  land  claimed  by  defendant 
for  twenty-six  or  twenty-seven  years,  and  that  the  defend- 
ant succeeded  him  in  the  possession. 

In  order  to  estop  the  defendant  from  denying  John 
Yount's  title,  the  plaintiff  offered  a  deed  from  Lafayette 
Yount  to  the  defendant,  dated  8th  September,  1869,  which 
said  deed  the  defendant  claimed  covered  the  locus  in  quo. 

1st  Exception.  The  defendant  asked  tjie  court  to  charge 
that  unless  the  plaintiff  and  those  under  whom  he  claimed 
have  had  the  land  sued  for,  twenty-eight  or  thirty  years, 
under  known  and  visible  lines  and  boundaries,  the  plaintiff 
could  not  recover.  This  was  refused — the  court  holding 
that  thirty  years*  actual  adverse  poss?ssion  raised  a  presump- 
tion of  a  grant,  whether  there  were  visible  boundaries  or 
not.    To  this  the  defendant  excepted. 

2nd  Exception.  The  defendant  also  asked  the  court  to 
charge  that  as  plaintiff  had  not  shown  that  Lafayette 
held  the  land  as  heir-at-law  of  John  Yount,  no  question  of 
estoppel  arises  in  this  case.  The  court  declined  to  give  the 
instruction,  and  left  it  to  the  jury  to  say  whether  the  plain- 
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tifif  had  proved  that  Lafayette  bad  inherited  from  John 
Yount  the  land  in  eoutroversy.     Defendant  excepted. 

3rd  Exception.  The  defendant  also  asked  the  court  to 
charge  the  jury  that  as  the  proceedings  for  partition  of  land 
which  the  plaintiff  claims,  (the  land  in  dispute)  show  that 
the  plaintiff  claims  as  l)eir-at-law  of  Elizabeth  Yount,  the 
widow,  the  defendant's  adverse  possession  had  ripened  into 
a  perfect  title  before  the  death  of  Elizabeth  Yount.  The 
court  declined  to  give  the  charge  and  defendant  excepted. 

The  defendant  disclaimed  title  to  all  the  laud  sued  for, 
except  the  locus  in  quo,  and  contended  that  he  had  been  iu 
the  actual  adverse  possession  of  a  tract  of  land  covering  the 
locus  in  quo  with  color  of  title  for  twelve  years,  and  the 
plaintiff  was  thereby  barred  of  a  recovery. 

There  was  a  verdict  for  the  plaintiff,  and  judgment  ac- 
cordingly, from  which  the  defendant  appealed. 

Messrs.  D.  Schenck,  Reade,   Busbec  &   Busbee,  and  J.  31. 
McCorkle,  for  plaintiff. 
No  counsel  for  defendant. 

Ashe,  J.  The  facts  of  this  case  are  very  vaguely  and  ob- 
scurely presented.  And  some  of  the  important  facts  of  the 
case,  we  have  tiie  opinion,  were  proved  or  admitted  because 
no  question  was  raised  about  them  in  the  record.  For  in- 
stance, we  must  take  it  for  granted  that  the  laud  allotted  to 
the  widow  for  dower  artd  the  lot  assigned  to  Smith  and  wife 
in  the  partition  covered  the  Iocils  in  quo,  and  also  that  the 
deed  made  by  Lafayette  Yount  to  the  defendant  covered  the 
same  land,  and  that  the. defendant  was  in  possession  when 
the  action  was  brought. 

Beginning  with  these  assumptions,  which  we  think  war- 
ranted by  the  record,  we  proceed  to  the  consideration  of  the 
points  of  law  presented. 

The  first  instruction  asked  by  the  defendant  was  prop' 
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eriy  refused  by  the  court.  There  was  no  error  in  the 
charge.  As  the  law  stood  at  the  time  of  the  trial  of  this 
case,  and  as  applicable  to  it,  a  partj%  who  relied  on  thirty 
years'  adverse  possession  to  presume  a  grant,  was  not  bound 
to  show  that  he  and  those  under  whom  he  claimed  had  held 
the  possession,  claiming  up  to  visible  lines  and  boundaries. 
But  even  if  that  were  so,  it  could  not  apply  to  this  case; 
for  here,  it  was  proved  that  the  land  in  controversy  bad 
been  in  the  adverse  possession  of  John  Yount  for  fifteen 
years  before  his  death,  and  in  the  possession  of  his  widow 
for  thirty-six  or  seven  years  after  his  death,  claiming  up  to 
the  lines  defined  in  the  allotment  of  dower,  and  then  that 
John  Yount  had  owned  the  lands  all  around  there. 

As  to  the  second  instruction  asked,  it  was  immaterial  un- 
der the  facts  of  the  case,  whether  Lafayette  Yount  claimed 
the  land  conveyed  by  him  to  the  defendant,  by  inheritance 
from  John  Yount,  for  as  the  land  had  been  held  by  the 
widow  and  John  Yount  sufficiently  long  to  presume  a  grant 
from  the  state,  the  inquiry  whether  the  defendant  was 
estopped  to  deny  the  title  of  John  Yount  became  unim- 
portant. But  if  not  so,  the  question  was  very  properly  left 
to  the  jury,  who  had  before  them  the  testimon}''  of  the  wit- 
ness Little,  who  testified  that  Lafayette  Yount  was  an  heir 
of  John  Yount,  and  that  he  had  inherited  the  part  of  the 
land  claimed  b}^  defendant. 

The  third,  instruction  asked  was  rather  **  begging  the 
question."  The  court  was  asked  to  charge  the  jury  that  as 
the  proceedings  for  partition  show  that  the  plaintiff  claims 
the  land  in  controversy  as  heir  of  Elizabeth  Yount,  the  de- 
fendant's adverse  possession  had  ripened  into  a  perfect  title 
before  the  death  of  Elizabeth.  But  the  plaintiff  in  those 
proceedings  did  not  claim  the  land  as  heir  of  Elizabeth 
Yount.  The  plaintiff  and  the  other  petitioners  applied  as 
tenants  in  common  to  have  partition  of  the  land,  not  that 
belonging  to  Elizabeth  but  that  on  which  she  lived.     What 
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land  was  that?  Why  the  land  that  had  belonged  to  John 
Yount,  and  after  his  death  allotted  by  a  jury  of  twelve  men 
to  the  widow  of  John  Yount  for  her  dower.  The  bare  state- 
ment of  these  facts  is  sufficient  to  force  anv  sensible  mind 
to  the  conclusion  that  they  were  claiming  the  land  as  co- 
tenants  by  inheritance  from  John  Yount. 

This  brings  us  to  the  only  important  question  presented 
by  the  record.  The  plaintiff  insists  that  as  the  widow  had 
dower  assigned  her  in  the  land  in  controversy,  his  cause  of 
action  did  not  accrue  until  after  her  death  in  1879,  and  the 
defendant  contends  that  the  evidence  offered  by  the  plain- 
tiff to  establish  the  dower  of  the  widow  was  insuflRcientfor 
that  purpose,  and  that  his  adverse  possession  for  more  than 
seven  years  with  color  of  title  barred  the  recovery  of  the 
plaintiff. 

These  opposite  and  conflicting  contentions  of  the  parties 
narrows  the  case  down  to  the  question,  whether  the  evidence 
offered  by  the  plaintiff  was  sufficient  to  establish  the  fact 
that  dower  had  been  allotted  to  the  widow,  as  contended 
by  the  plaintiff. 

The  entry  on  the  docket  and  the  report  of  the  jury, 
standing  alone,  we  do  not  think  sufficient  to  establish  tbe 
title  of  the  widow  to  her  dower,  for  there  is  no  petition 
shown,  no  evidence  of  a  writ  issued  to  the  sheriff  command- 
ing him  to  summon  the  jury,  and  no  judgment  confirm- 
ing the  report  of  the  jur}^  But  as  the  papers  in  the  case, 
after  search,  are  proved  to  have  been  lost,  we  think  parol 
proof  is  admissible  as  secondary  evidence  in  aid  of  the 
widow's  title,  ard  the  defects  in  the  record  are  supplied  by 
the  presumption  arising  from  the  long  possession  by  the 
widow  of  the  land  described  in  the  report,  accompanied  by 
the  acquiescence  of  all  the  heirs-at-law  of  John  Yount. 

In  Richards  v.  Elwell,  12  Wright.,  361,  a  case  of  parol  bar- 
gain and  sale  of  land  and  possession  for  forty  years,  the 
court  used  the  following  language :    "  There  is  a  time  when 
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tbe  rule  of  evidence  must  be  relaxed ;  and  if  not  to  be  re- 
laxed after  forty  years,  when  is  it  to  be  ?" 

Mr.  Wharton,  in  his  work  on  Evidence,  §  1354,  after 
treating  on  the  subject  that  when  a  record  is  complete  the 
burden  of  proof  is^on  tbe  party  by  whom  it  is  assailed,  pro- 
ceeds to  say :  "  We  have  now  to  advance  a  step  further,  and 
to  consider  those  titles  in  which  after  a  long  possession  it  is 
discovered  in  making  up  the  title  that  on5  of  its  record- 
links  cannot  be  found.  Is  it  not  likely  that  such  link  once 
existed  but  it  is  now  lost?  The  answer  to  this  question  de- 
pends upon  the  degree  of  care  with  which  records  at  the 
time  under  consideration  were  kept,  and  the  casualties  to 
which  they  were  exposed  ;  and  in  determining  the  question 
of  the  evidence  of  such  link,  and  its  subsequent  loss,  a  very 
important  point  for  consideration  is  the  long  acquiescence 
of  adverse  parties — an  acquiescence  not  probable  if  the 
title  was  bad.  Hence  it  is  that  the  courts  have  assumed  the 
existence  and  loss  of  such  links  after  a  lapse  of  time,  vary- 
ing with  the  conditions  under  which  the  records  were 
placed." 

The  record  here  was  a  record  of  the  court  of  pleas  and 
quarter  sessions,  which  court  was  abolished  in  1868,  and 
its  records  transferred  to  the  superior  court,  where,  as 
records  of  the  past,  it  was  not  to  be  expected  they  would 
receive  such  care  in  their  preservation  as  the  records  of  the 
court  in  which  the  custodian  was  the  clerk.  And  it  is  a 
well  known  fact  of  judicial  history  that  the  records  of 
nearly  all  our  courts  suffered  greatly  from  neglect  during 
the  war,  and  were  besides  exposed  to  the  casualties  and 
accidents  of  that  disturbance. 

Mr.  Wharton,  in  support  of  the  principle  laid  down  by 
him  as  above,  cited  numerous  cases — notably  among  them 
are  the  cases  of  Battles  v.  Holly,  G  Greenleaf  Rep.,  145,  and 
Freeman  v.  Tliayer,  33  Maine,  76. 

In  the  former  case  it  waS  held  that  after  the  lapse  of 
22 
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thirty  years  the  autl)ority  aud  qualification  of  an  adminis- 
trator were  presumed  from  the  existence  of  an  inventory, 
a  schedule  of  claims  filed  by  him  on  oath,  a  petition  pre- 
ferred by  him  to  sell  the  real  estate  of  the  deceased,  with 
the  certificate  of  the  judge  thereon  recognizing  him  as  ad- 
ministrator, the  probate  records  and  files  of  that  period  ap- 
pearing to  have  been  loosely  kept,  and  no  other  vestige  of 
his  appointment  having  been  discovered.  And  in  the  lat- 
ter case,  Howard,  J.,  speaking  for  the  court,  said  :  "  It  has 
been  determined  that  after  the  lapse  of  thirty  years  from  a 
collector's  sale  of  land  for  taxes,  it  may  be  presumed  from 
facts  and  circumstances  proved,  that  the  tax  bills,  valua- 
tion, warrants,  notices,  &c.,  were  regular;  that  the  assessors 
and  collectors  were  duly  chosen  at  legal  meetings;  that  the 
collector  was  sworn  ;  that  a  valuation  and  copy  of  the  assess- 
ment were  returned  by  the  assessors  to  the  town  clerk,  and 
that  every  thing  which  can  be  thus  reawnably  and  fairly  pre- 
sumed^  may  have  the  force  and  effect  of  proof"  and  for  the  posi- 
tion be  cited  a  number  of  English  and  American  decisions. 

Upon  consideration  of  the  authorities  cited  bearing  upon 
the  facts  of  this  case,  we  are  led  to  the  conclusion  that  there 
was  no  error  and  the  judgment  of  the  superior  court  is 
therefore  affirmed. 

No  error.  Affirmed. 


B.  W.  PARKER  and  others  v.  A.  T.  GRANT  and  others. 

Banlrvptcy — Executors  and  Administrators — Statute  of  Limila- 

tions —  Commissions. 

1.  A  debt  provable  under  the  bankrupt  act  (if  not  a  fiduciary  debt) 
is  extinguished  by  the  diseharge*in  bankruptcy. 
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2.  While  aa  admioistrator  may  or  may  not  plead  the  statute  in  bar 
of  the  recovery  of  a  debt  due  by  his  intestate,  or  retain  a  debt  due 
hizuselff  though  barred,  for  in  such  case  the  obligation  continues 
and  the  remedy  only  is  suspended,  yet  he  cannot  waive  the  fact  of 
the  intestate's  discharge  in  bankruptcy,  for  in  that  case  the  debt 
is  extinguished. 

3.  An  administrator  cannot  make  an  extra  charge  for  personal  at- 
tention to  the  affairs  of  the  estate.  Commissions  are  allowed  for 
this  service. 

{WUfiers  V.  Stinson,  79  N.  C,  341;  Blum  v.  Ellis,  73  K  C,  293; 
Knabe  v.  Hayes,  71  N.  C,  109;  Schaw  v.  ScTiaw,  Tay.,  125;  Morris 
V.  Morris^  1  Jones  Eq.,  326,  cited  and  approved.) 

Civil  Action,  tried  upon  exceptions  to  a  referee's  report 
at  Spring  Term,  1884,  of  Davie  Superior  Court,  before 
Gibtier,  J. 

The  action  was  brought  by  the  plaintiffs  as  next  of  kin  of 
John  R.  Parker,  deceased,  against  the  defendants  A.  T. 
Grant  and  Rebecca  Grant  (formerly  Parker)  and  others, 
sureties  upon  their  bond  as  administrator  and  administra- 
trix of  said  deceased. 

The  next  of  kin  were  B.  W.  Parker,  E.  N.  Parker,  L.  F. 
Parker  and  the  defendant 'Rd)6cca.''  Each  was  entitled  to 
one-fourth  of  the  estate.  B.  W.  Parker  was  entitled  how- 
ever to  two  shares — one  in  his  own  right,  and  the  other  by 
purchase  of  the  share  of  E.  N.  Parker. 

L.  F.  Parker  died,  and  A.  M.  Parker  is  entitled  to  his 
share  as  his  adniiriistralrix. 

The  defendants  James  A.  Kelly  and  James  B.  Lanier  are 
the  sureties  on  the  administration  bond  of  the  defendants  A. 
T.  and  Rebecca  Grant. 

Pleadings  in  the  case  were  regularly  filed,  and  at  fall 
term,  1881,  the  ease  was  referred  to  G.  M.  Bingham  to  take 
and  state  an  account  of  the  administration  of  the  estate  of 
said  intestate,  John  R.  Parker,  and  a  report  was  made  to 
fall  term,  1883. 
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The  defendants  offered  in  evidence  before  the  referee,  and 
claimed  the  right  to  be  allowed  to  retain  the  following  debts 
due  to  them  by  their  intestate: 

1.  A  judgment  rendered  in  Rowan  county  court  in  favor 
of  T.  J.  Meroney,  plaintiff,  against  John  R.  Parker,  defend- 
ant, at  May  term,  1868,  (on  the  4th  of  May,  1868,)  for  the 
sum  of  $1,020.15,  and  costs,  of  which  judgment  the  de-. 
fendant  Rebecca  claimed  to  be  the  owner,  but  the  plaintiffs 
denied  she  was  the  owner.  Testimony  was  offered  on  that 
question  by  both  parties. 

2.  The  defendants  also  claimed  to  be  allowed  as  a  re- 
tainer an  account  due  by  their  intestate  to  Rebecca,  prior 
to  the  first  day  of  May,  1868. 

The  plaintiffs  objected  to  the  allowance  of  these  retainers 
upon  the  ground  that  the  intestate  owed  nothing  to  either 
of  the  defendants,  and  for  the  further  reason  that  the  in- 
testate in  his  life-time  had  been  duly  discharged  as  an 
adjudicated  bankrupt  from  all  his  debts,  including  the 
aforesaid  alleged  debts  to  the  defendants.  In  support  of 
this  defence,  the  plaintiffs  offered  in  evidence  the  original 
discharge  in  bankruptcy  granted  to  John  R.  Parker  by  the 
district  court  of  the  United  States  for  the  Cape  Fear  district 
of  North  Carolina,  bearing  date  the  9th  of  July,  1870,  by 
which  it  appeared  that  it  was  ordered  by  the  court  that 
John  R.  Parker  be  forever  discharged  from  all  debts  and 
claims,  which  by  said  act  of  bankruptcy  are  made  provable 
against  his  estate,  and  which  existed  on  the  30th  of  May, 
1868,  on  which  day  the  petition  for  adjudication  was  filed 
by  him. 

The  referee  ruled  that  the  discharge  in  bankruptcy  ope- 
rated a  discharge  of  said  judgment  and  account,  which  ex- 
isted prior  to  the  30th  of  May,  1868,  and  refused  to  allow 
the  defendants  credit  as  retainers  for  the  amount  of  the 
same.  To  this  ruling  the  defendants  filed  the  following 
exceptions : 
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1.  For  that  the  referee  refused  to  allow  defendants,  in 
accounting  with  the  intestate's  estate,  the  said  judgment, 
and  which  the  referee  finds  belonged  to  the  defendants  at 
the  rendition  thereof. 

2.  For  that  the  referee  refused  to  allow  the  defendants 
the  value  of  the  various  articles  of  personal  property 
claimed  by  defendant  Rebecca  to  have  been  retained  by 
John  R.  Parker,  at  the  time  Rebecca  married  and  left  his 
house. 

The  defendant  Rebecca  also  claimed  to  be  allowed  as  a 
retainer  the  sum  of  thirty  dollars  for  her  services,  while  act- 
ing as  administratrix  in  taking  care  of  the  property  of  her 
intestate  for  three  months.  The  referee  allowed  this  credit 
and  the  plaintiffs  excepted. 

His  Honor,  upon  the  argument  before  him,  overruled 
both  of  the  defendants'  exceptions,  and  sustained  the  ex- 
ception of  the  plaintiffs.  Judgment  was  accordingly  ren- 
dered in  favor  of  the  plaintiffs  and  the  defendants  appealed. 

Mews.  Clement  &  Gaithei\  for  plaintiffs. 
Mr,  J.  A,  WiUiamsov,  for  defendants. 

Ashe,  J.  The  only  question  presented  for  our  consider- 
ation by  the  record,  is,  whether  there  was  any  error  in  the 
ruling  of  the  court  below  in  disallowing  the  exceptions 
taken  by  the  defendants,  and  sustaining  that  taken  bj'  the 
plaintiffs. 

The  first  exception  is,  that  the  referee  refused  to  allow 
the  defendants  to  retain  the  amount  of  a  judgment  rendered 
in  the  court  of  pleas  and  quarter  sessions  of  Rowan  county, 
in  1868,  in  favor  of  T.  J.  Meroney  against  John  R.  Parker 
for  11020.15,  which  was  proved  to  belong  to  the  defendant 
Rebecca. 

On  the  trial  before  the  referee,  the  plaintiflFs  offered  in 
evidence  the  proceedings   in    bankruptcy  in   the   district 
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court  of  the  United  States,  bearing  date  the  9th  of  July, 
1870,  by  which  it  was  ordered  by  said  court  that  the  said 
John  B.  Parker  be  forever  discharged  from  all  debts  and 
claims,  which  by  the  act  of  bankruptcy  are  made  provable 
against  his  estate,  and  which  existed  on  the  30th  day  of 
May.  1868. 

This  judgment  was  a  debt  provable  under  the  bankrupt 
act.  It  was  not  a  fiduciary  debt;  nor  does  it  fall  within 
the  class  of  any  other  non-provable  debts.  And  if  provable, 
it  was  a  final  discharge  of  Parker  from  the  judgment. 
Wiihei^s  v.  SUnson,  70  N.  C ,  341 ;  Blam  v.  Ellis,  73  N.  C. 
293 ;  Knabe  v.  Hayes,  71  N.  C  ,  109. 

The  defendants'  counsel,  however,  contended  that  plead- 
ing bankruptcy  was  ar^alogous  to  pleading  the  statute  of 
limitations,  and  as  no  one  can  plead  the  statute  of  limita- 
tions to  a  debt  due  by  his  intestate  but  the  arlministrator, 
so  no  other  person  could  set  up  a  defence  of  a  discharge  in 
bankruptcy  from  a  debt  due  by  him.  But  the  analog)' 
does  not  hold  good.  It  is  true,  the  administrator  only  can 
plead  the  statute  in  bar  of  a  debt  due  by  his  intestate  (ex- 
cept the  heir  when  he  is  sued  or  another  creditor  in  a  cred- 
itor's bill),  and  he  may  retain  for  a  debt  due  to  himself 
though  barred  by  the  statute  of  limitations.  Williamson 
Executors,  693.  And  the  reason  is  the  obligation  contin- 
ues, and  it  is  only  the  remedy  which  is  suspended  by  the 
statute,  and  the  administrator  may,  if  he  chooses,  when 
sued  by  a  creditor  waive  the  right  of  relying  upon  the  stat- 
ute, and  pay  the  debt.  And  if  he  may  pay  the  debt  to  an- 
other when  he  might  have  pleaded  the  statute,  the  same 
author  asks,  "  why  may  he  not  pay  himself." 

But  a  debt  discharged  in  bankruptcy  has  no  longer  any 
legal  existence.  It  is  extinguished  by  the  discharge;  and 
the  only  instance  in  which  it  has  been  recognized  as  hav- 
ing any  vitality,  is,  when  after  the  discbarge  it  is  held  to 
be  a  sufficient  moral  consideration  to  support  a  promise  to 
pay  it. 
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But  here  there  was  no  promise  made  by  Parker  to  pay 
this  judgment  after  his  discharge  in  bankruptcy. 

When  on  the  trial  before  the  referee  the  defendants  offered 
the  Meroney  judgment  in  evidence  to  support  a  retainer 
for  that  amount,  it  was  competent  for  the  plaintiffs  to  show 
by  any  legitimate  evidence  that  the  debt  was  not  due,  and 
this  they  did  by  showing  that  the  defendants'  intestate  had 
been  discharged  in  bankruptcy. 

The  defendants,  as  the  representatives  of  John  R.  Parker, 
held  his  assets  in  trust  for  themselves  and  the  other  next 
of  kin  of  the  intestate,  and  had  no  right  to  waive  the  fact 
of  his  discharge,  so  as  to  rehabilitate  the  defunct  judgment 
and  set  it  up  in  support  of  a  retainer  against  the  rightful 
claims  of  the  other  next  of  kin. 

The  reasons  here  given  for  maintaining  the  ruling  of 
His  Honor  upon  the  first  exception,  of  the  defendants, 
appl}'  with  equal  force  to  his  ruling  upon  their  second  ex- 
ception, which  was  founded  upon  his  disallowance  of  the 
defendants'  account  against  their  intestate.  For  we  are  of 
the  opinion  that  it,  like  the  judgment,  was  extinguished  by 
the  discharge  in  bankruptcy  ;  for  "  all  demands  against  the 
bankrupt  for  or  on  account  of  any  goods  or  chattels  wrong- 
fully taken  or  withheld  by  him,  may  be  proved  and  allowed 
as  debts  to  the  amount  of  tlie  value  of  the  property  so 
taken  or  withheld,  with  intejest."  Bump  on  Bankruptcy, 
492. 

As  to  the  exception  taken  by  the  plaintiffs,  which  was 
sustained  by  the  court,  there  is  no  error.  Commissions  ai*e 
allowed  to  administrators  and  executors  for  the  personal 
attention  which  they  devote  to  the  estate,  and  they  are  not 
allowed  to  make  an  extra  charge  for  it.  Schaiv  v.  Schmv, 
Tay.  125  (76) ;  Morris  v.  Morris,  1  Jones  Eq.,  326. 

There  is  no  error.  The  judgment  of  the  superior  court 
is  affirmed. 

No  error.  Affirmed, 
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♦ALANSON  CAPEHART  v.  LOUIS  F.  DETTRICK. 

Mortgage — Foreclosure  Proceedings — Statute  of   Limitations- 
Proceedings  in  rem  and  in  personam. 

1.  Where  a.deed  of  trust,  made  to  secure  a  series  of  notes  due  at 
different  times,  provides  that  in  default  of  payment  of  the  same 

•  or  any  part  thereof  at  maturity,  then  the  whole  shall  become  doe 
and  payable;  Held,  the  only  effect  of  the  provision  is  to  allow 
foreclosure  upon  a  default,  the  proceeds  to  be  applied  to  &11  the 
notes  at  once,  and  not  to  start  the  running  of  the  statute  of  limi- 
tations, against  the  notes  not  due,  from  the  time  of  such  default. 

2.  The  limitations  prescribed  for  personal  actions  do  not  apply  to 
the  remedy  afforded  in  a  court  of  e<iuity  by  a  foreclosure;  hemt 
where  a  debt,  which  is  barred  by  the  statute,  is  secured  by  a 
mortgage  or  any  collateral  security  which  is  not  barred,  the 
mortgagee  may  enforce  the  remedy  by  foreclosure  proceedings, 
or  his  lien  upon  the  collaterals. 

3.  The  statute  of  limitations  defeats  the  remedy  but  does  not  dis- 
charge the  debt. 

4.  In  this  state,  a  mortgage  is  not  considered  as  merely  subsidiary 
(o  the  debt,  but  is  a  direct  appropriation  of  property  to  its  pay- 
ment, and  may  be  enforced  by  a  direct  proceeding  to  subject  the 
property  in  satisfaction  thereof,  without  reference  to  the  personal 
remedy  which  is  given  by  the  note. 

{MurphffY.  McNeill  82  N.  C,  221;  Lewis  v.  Wlhnrell,  88  N.  C, 
263,  cited,  commented  on  and  approved.) 

Civil  Action,  tried  on  exceptions  to  a  referee's  report,  at 
Fall  Term,  18S2,  of  Northampton  Superior  Court,  before 
McKoy,  J, 

This  action,  originally  commenced  by  Alanson  Capeheart 
against  Asa  Biggs  and  Kader  Biggs,  constituting  the  part- 
nership firm  of  Kader  Biggs  &  Co.,  was  for  an  injunction  to 
restrain  them  from  making  sale  under  a  deed  in  trust  to 


"^Mr.  Justice  Merkimox  having  been  of  counsel  did  not  sit  od 
the  hearing  of  this  case. 
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secure  his  indebtedness  to  them,  and  meanwhile  for  the 
statement  of  an  account  in  order  that  the  amount  due  be 
ascertained.  The  controversy  between  these  parties  has 
been  adjusted,  and  Louis  F.  Dettrick  was  allowed  to  inter- 
vene and  assert  his  claims  as  a  creditor  of  the  said  Alanson 
Capeheart,  and  his  right  to  enforce  the  payment  of  certain 
notes  executed  by  James  Capehart  to  his  father,  the  said 
Alanson  Capehart,  secured  in  a  deed  in  trust  made  by  the 
former  to  the  latter,  which  said  notes  were  held  as  collateral 
security  for  the  indebtedness  of  said  Alanson  Capehart. 

The  subject  matter  of  this  superseding  and  new  contro- 
versy introduced  by  said  Dettrick  was  referred  to  Spier 
Whitaker,  who  in  due  time  made  his  report,  and  therein 
from  the  evidence  accompanying,  finds  the  following  facts : 

On  February  11th,  1876,  the  said  Dettrick  held  and 
owned  five  several  notes,  not  under  seal,  executed  by  said 
Alanson  Capehart  to  the  Bradley  Fertilizer  Company,  and 
by  it  transferred,  of  dates  and  amounts  and  maturing  as 
follows : 

One,  dated  on  June  30th,  1875,  at  5  months,  for  $G00. 

A  second,  of  same  date  at  6  months,  for  §600. 

A  third,  dated  on  July  10th.  1875,  at  5  months,  for  8000. 

A  fourth,  dated  on  July  20th,  1875,  at  4  niontlus,  for 
$705.60. 

A  fifth,  of  same  date,  at  />  months,  for  $600. 

On  the  same  day  this  indebted  Less  subsisting,  subject 
only  to  a  credit  of  J$760.18  paid  on  the  IGth  day  of  Decem- 
ber, 1875,  the  said  Alanson  Capehart,  to  secure  the  same, 
assigned  and  delivered  to  said  Dettrick  fourteen  promissory 
notes  made  by  the  said  James  Capehart  to  the  assignor, 
Alanson  Capehart,  of  dates  maturing,  and  in  amounts  as 
follows : 

One,  dated  January  1st,  1876,  due  at  one  year,  for  $7,500. 

Six,  of  the  same  date,  due.  respectively  at  2,  3,  4,  5,  6  and 
7  years,  each  in  the  sum  of  $5,850. 
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Seven,  of  the  same  date,  due  respectively  at  8,  9,  10, 11, 
12, 13  and  14  years,  each  in  the  sum  of  $5,800. 

Subsequently  the  said  Alanson  Capehart  became  further 
indebted  to  the  said  Dettrick  by  account  for  the  sum  of 
$375.99,  with  interest  thereon  from  the  26th  day  of  January, 
1877. 

To  provide  for  and  secure  the  aforesaid  fourteen  notes,  od 
the  day  of  their  execution,  the  said  James  Capehart,  by 
deed,  conveyed  to  the  said  Alanson  Capehart  a  valuable 
tract  of  land  lyi))g  in  Northampton  county,  upon  trust  that 
if  the  notes,  as  each  becomes  due,  shall  be  paid  off  and  dis- 
charged,  the  deed  shall  become  inoperative  and  void;  bat 
should  there  be  default  in  the  payment  of  the  said  debtor 
any  part  as  either  may  become  due,  '*  then  the  whole  shall 
become  due  and  payable,  and  this  deed  shall  remain  in  force, 
and  the  said  party  of  the  second  part,  or  in  case  of  his  ab- 
sence, death  or  refusal  or  disability  in  uny  wise,  then  the 
acting  sheriff  of  Northampton  county,  at  the  request  of  the 
legal  holder  of  the  said  notes,  may  proceed  to  sell  the  prop- 
erty, herein  before  described,  or  any  part  thereof,  at  public 
vendue  to  the  highest  bidder  at  the  court  house  door  in  the 
town  of  Jackson,"  &c.;  '*  and  such  trustee  shall,  out  of  the 
proceeds  of  said  sale  f)ay  first  the  cost  and  expenses  of  exe- 
cuting this  trust,  including  legal  compensation  lo  the  trus- 
tee for  his  services,  and  next  shall  apply  the  proceeds  re- 
maining over  to  the  payment  of  said  debt  or  so  much  thereof 
as  remains  unpaid,  and  the  remainder,  if  any,  shall  be  paid 
to  the  said  party  of  the  first  part,  or  his  legal  representative.* ' 

The  referee  finds  that  the  said  Alanson  Capehart  has  not 
promised  to  pay  his  indebtedness  to  said  Dettrick  at  any 
time  within  three  years  next  before  the  bringing  this  suit, 
and  that  the  fourteen  secured  notes  are  due  and  unpaid. 

From  these  facts  the  referee  deduces  and  finds  as  conclu- 
sions of  law — 

1.  That  the  recovery  of  the  indebtedness  of  the  said  Alan- 
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son  Capehart  to  the  said  Louis  F.  Dettrick  is  barred  by  the 
statute  of  limitations ; 

2.  That  said  Alanson  Capehart  is  entitled  to  the  posses- 
sion of  the  fourteen  notes  described  and  secured  in  the 
deed;  and 

3.  That  the  said  Louis  F.  Dettrick  take  nothing  by  his 
suit,  and  that  said  Alanson  Capehart  recover  his  costs 
against  him  and  the  surety  to  his  prosecution  undertaking. 

The  said  Louis  F.  Dettrick  excepts  to  these  findings  of 
law,  and  his  exceptions  being  overruled  and  the  report  con- 
firmed, and  judgment  rendered  accordingly,  he  appeals  to 
this  court. 

Me88)'8.  R.  B,  Peebles  and  Hinsdale  &  Devereux  fov  plaintiff. 
Messrs.    W,  Bqgley^  Mullen  &  Moore^  T.  C.  Fuller  and  E.  C. 
Smith,  for  defendant. 

Smith,  C.  J.,  after  stating  the  above.  There  are  two  ma- 
terial propositions  of  law  involved  in  the  rulings  made  by 
the  referee  and  affirmed  by  the  court,  which  the  appeal  re- 
quires us  to  examine  and  decide. 

1.  The  series  of  notes  mentioned  in  the  deed,  though  upon 
their  face  many  of  tl;em  maturing  in  the  future,  have  had 
the  time  of  payment  accelerated  by  a  provision  therein,  and 
are  now  due  and  belong  to  said  Alanson  Capehart. 

2.  Tlie  effect  of  the  lapse  of  time  in  barring  a  recovery 
on  his  indebtedness  to  the  said  Dettrick  exonerates  the  col- 
lateral securities  assigned  to  the  latter  from  the  lien  of  the 
indebtedness  so  barred,  and  entitles  the  debtor  to  their  sur- 
render. 

The  provision  in  the  deed  to  which  is  ascribed  an  effect 
in  hastening  the  maturity  of  the  notes  is,  that  if  the  debtor 
Alanson  Capehart  fail  or  refuse  to  pay  the  said  debt  or  any 
part  thereof,  when  the  same  or  any  part  thereof  shall  be- 
come due  and  payable,  according  to  the  true  tenor,  date  and 


o 
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effect  of  said  notes,  tbeu  the  whole  shall  become  due  and 
payable,  and  this  deed  shall  remain  in  force." 

This  clause,  thus  interpreted,  is  in  direct  conflict  with  the 
form  of  the  notes  themselves,  while  they  and  ~the  securing 
deed  were  executed  at  one  and  the  same  time.  Can  it  be 
supposed  the  parties  intended  thus  to  introduce  a  secret 
clause  into  negotiable  instruments,  upon  their  face  not  ap- 
pearing, by  which  they  were  to  become  due  and  the  statute 
put  in  motion,  so  as  to  defeat  a  recovery,  before,  upon  their 
expressed  terms,  the  money  could  be  demanded? 

Could  an  endorsee  suing  before  maturity  sustain  his  ac- 
tion by  showing  that  one  of  the  series  had  become  due  and 
was  not  paid,  and  the  deed  which  is  supposed  to  effect  the 
assumed  change  upon  the  happening  of  such  a  contin- 
gency ? 

We  are  clearly  of  opinion  that  this  is  not  the  intent  of 
the  parties,  nor  the  legal  operation  of  the  deed.  The  force 
of  this  provision  is  spent  in  allowing  a  foreclosure  of  the 
mortgage  and  a  sale  of  the  property  upon  any  default  of 
the  debtor  in  meeting  his  several  obligations,  and,  when 
sold,  in  at  once  appropriating  the  proceeds  to  the  payment 
of  all  the  notes,  instead  of  successive  fragmentary  sales, 
and  instead  of  leaving  the  funds  received  in  excess  of  the 
over-due  notes,  to  await  an  application  at  a  distant  day, 
when  others  become  also  severally  payable. 

It  is  only  for  the  prompt  enforcement  of  the  right  to  sell, 
conferred  upon  the  mortgagee,  that  the  notes  are  declared 
to  '*  become  due  and  payable"  when  the  debtor  fails  to  pay 
any  of  them  when  he  promises  to  do  so;  and  then  it  is 
that  the  **deed  shall  remain  in  force  "  and  the  mortgagee 
may  exercise  his  right  of  sale. 

This  construction  of  the  deed  and  of  its  operation  upon 
the  secured  debts  is  sustained  by  the  opinion  and  ruling  of 
the  supreme  court  of  the  United  States  in  Howell  v.  WeHem 
R,  K  Co ,  94  U.  S.  Rep.,  463.    There,  the  bond  which  was 


• 
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issued  under  a  statute  that  required  it  *'  not  to  mature  at  an 
earlier  period  than  thirty  years,"  was  so  drawn  that  the 
whole  amount  became  payable  upon  a  continued  default  in 
payment  of  interest  for  six  months,  and  a  similar  provision 
accelerating  payment  was  contained  in  the  mortgage  given 
for  its  security. 

The  clause  in  the  bond  which  contravened  the  statute 
was  declared  to  be  a  nullity,  and,  thus  divested  of  the 
objectionable  feature,  was  held  to  be  operative,  the  court 
saying  that  "  the  company  had  a  right  to  mortgage  their 
property  for  the  payment  of  these  instalments  of  interest, 
as  well  as  principal,  and  to  make  it  one  of  the  provisions  of 
the  mortgage  that  it  might  be  foreclosed  if  these  instal- 
ments were  not  paid  as  they  fell  due." 

This  could  not  have  been,  if  the  effect  of  the  mortgage 
was  to  insert  in  the  bond  a  provision  which,  but  for  its  nul- 
lity, would  have  been  a  fatal  defect  in  it  as  an  obligation. 

There  is  reason  for  this  in  the  fact  that  unless  the  appro- 
priation can  be  made  of  the  proceeds  of  sale  to  the  unma- 
tured notes,  the  excess  above  the  sum  required  in  payment 
of  such  as  Jiad- become  due,  would  be  idle  in  the  hands  of 
the  mortgagee  to  await  the  maturity  of  the  others,  to  the 
great  loss  of  the  debtor,  as  he  was  entitled  to  no  portion  of 
the  fund  until  all  the  notes  were  paid.  We  are  therefore 
clearly  of  opinion  that  the  obligation  of  the  notes,  as  such, 
remains  unaffected  by  the  deed,  and  it  only  confers  power 
upon  the  mortgagee  to  sell  upon  any  default,  at  his  elec- 
tion, and,  where  he  does  sell,  to  pay  all  the  secured  notes 
as  well  such  as  were,  as  such  as  were  not  then  due. 

The  next  inquiry  to  be  made  is  as  to  the  effect  of  the 
running  of  the  statute  against  the  debt  due  to  Dettrick, 
upon  the  collaterals  which  had  been,  cpntemporaneously 
with  the  making  of  the  notes  to  him  on  February  11th, 
1876,  conveyed  by  deed  accompanied  with  delivery,  and 
upon  the  lien   thus  acquired.    The  assignment  made  in 
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Baltimore  has  been  duly  proved  and  registered  in  North- 
ampton county,  and  includes  not  only  the  notes  but  also  the 
mortgage  security  given  by  said  James  Gapehart. 

Can  the  collaterals  thus  held  by  Dettrick  be  retained  by 
him  after,  from  delay,  he  is  precluded  from  enforcing  the 
indebtedness  to  himself  by  action  against  Capeharc,  or  is 
his  lien  on  the  collaterals  lost  and  he  bound  to  surrender 
them  to  his  debtor? 

It  is  to  be  observed  that  the  deed  of  assignment  recog- 
nizes and  admits  the  indebtedness  of  the  said  Alanson  Cape- 
hart  to  Dettrick  as  a  subsisting  fact,  while  not  distinguish- 
ing its  constituent  parts  or  the  aggregate  specific  amounts, 
although  at  the  same  time  the  five  notes. were  executed. 

Without  inquiring  whether  this  recognition  in  an  instru- 
ment under  seal  of  the  existence  of  the  indebtedness  has 
the  effect  of  lifting  it  to  a  higher  plane,  not  reached  by  the 
statute  which-Iimits  to  a  narrower  period  the  action  founded 
on  a  parol  contract,  and  assuming  that  the  action  upon  the 
notes  could  not  surmount  the  barrier  interposed  to  their 
recovery,  the  inquiry  meets  us — whether  this  will  deprive 
the  creditor  of  the  means  of  making  his  debt  out  of  the 
securities  in  his  hands,  which  are  not  thus  barred,  and  can 
be  enforced  against  the  maker  under  the  deed  of  trust. 

It  is  plain,  if  an  action  at  law  were  instituted  upon  the 
over-due  notes  assigned,  as  the  running  of  the  statute  be- 
gins as  to  each  as  it  falls  due,  but  few  would  be  defeated  by 
the  defence  under  it;  but  however  this  may  be  as  to  such, 
when  attempted  to  be  enforced  as  personal  obligations,  it 
by  no  means  follows  that  payment  may  not  be  coerced  as  to 
them  and  all  others  out  of  the  appropriated  property  con- 
veyed in  the  mortgage.  The  authorities  are  full  and  am- 
ple that  the  limitations  prescribed  for  personal  actions  do. 
not  apply  to  the  remedy  afforded  in  a  court  of  equity  by  a 
foreclosure  sale  and  application  of  the  proceeds  to  the  notes. 
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There  is  a  clear  distinction  between  the  loss  of  a  particular 
remedy  at  law  and  the  extinguishment  of  the  debt. 

"I  am  clearly  of  opinion,"  remarks  Lord  Eldon  in 
Spears  v.  Harikyt  3  Esp.  31,  "  that  though  the  statute  of  lim- 
itations has  run  against  a  demand,  if  the  creditor  obtains 
possession  of  goods  on  which  he  has  a  lien  for  a  general 
balance,  he  may  hold  them  for  that  demand  by  virtue  of 
his  lien" 

"The  creditor  receiving  a  mortgage  of  real  estate  as  col- 
lateral security  for  the  payment  of  a  negotiable  promissory 
note,"  declares  a  recent  author,  "  has  a  double  remedy  to 
recover  his  debt — a  suit  in  equity  to  subject  the  land  to  its 
payment,  and  an  action  at  law  upon  the  note,  and  a  re- 
covery may  be  bad  on  the  one,  although  there  may  be  some 
technical  objection  or  difficulty  as  to  a  recovery  upon  the 
other.  The  statute  of  limitations  affecting  only  the  remedy 
on  the  note,  the  debt  itself,  which  the  mortgage  is  given  to 
secure,  remains  unsatisfied,  and  an  enforcement  of  the 
security  to  secure  the  payment  of  such  debt  is  permitted 
upon  equitable  rules.  Colebrooke  on  Col.  Securities,  §156, 
citing  numerous  cases  to  support  the  proposition,  which  are 
found  in  note  1. 

Says  the  same  author  in  section  101,  'Hhe  statute  of 
limitations  defeating  simply  the  remedies  upon  a  debt  does 
Dot  operate  in  law  as  a  discharge  of  the  debt  itself,  which 
remains;  so  that  where  negotiable  instruments  have  been 
deposited  as  collateral  security  for  the  payment  of  a  loan 
or  debt,  the  pledgee  is  entitled  to  retain  possession  of  the 
same  as  against  the  pledger,  notwithstanding  the  statute  of 
limitations  might  be  pleaded  to  an  action,  on  the  original  note. 

The  doctrine  is  thus  declared  in  an  opinion  by  the  Chief 
Justice  in  Belknap  v.  Gteason,  11  Con  ,  160;  Ivey  v.  Adamsj 
26  Maine,  330;  Grant  v.  Burr,  54  Cal.,  208 ;  Ipswich  Manu- 
facturing Company  v.  Story,  5  Mete,  310 ;  Fisher  v.  Mossman, 
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11  Ohio,  42;  Richmond  w,  i4ii«n,  25  Vt.,  324,  and  in  many 
others. 

The  opinion  of  Chief  Justice  Williams  in  the  case  first 
cited  is  so  full,  explicit  and  conclusive  in  its  reasoning  that 
we  reproduce  a  portion  of  what  he  says  :  "  That  no  action 
at  law  will  lie  upon  these  notes,  if  the  statute  of  limitations 
is  pleaded,  cannot  be  doubted."  Then  after  a  reference  to 
cases  in  which  it  is  declared  that  equity  will  not  aid  claims 
barred  at  law,  he  proceeds :  "  But  these  cases  do  not  prove, 
nor  does  the  principle  require  that  when  a  creditor  holds 
different  instruments  to  secure  the  same  debt,  if  the  remedy 
upon  one  is  barred  at  law,  the  remedy  upon  all  is  barred 
in  equity.  *  *  What  analogy  requires  a  court  of  equity 
to  say  that  the  remedy  at  law  is  gone,  and  there  is  none 
in  chancery?  One  remedy  is  indeed  gone,  and  only  one. 
*  *  *  The  statute  of  limitations  are  statutes  of  repose. 
They  suspend  the  remedy  but  do  not  cancel  the  debt." 

So  remarks  Chief  Justice  Shaw  in  the  case  reported  in 
Metcalf:  "A  mortgage  is  a  security  for  the  payment  of 
money  for  which  the  creditor  has  a  personal  obligation  in 
common  form  and  also  a  pledge  of  real  estate,  and  he  may 
pursue  either  of  these  remedies — both  being  securities  for 
one  and  the  same  debt — until  the  debt  is  paid  ;  and  although 
one  may  be  lost  or  barred^  it  does  not  destroy  his  right  to  purstu 
the  otltery 

"The  creditor  may  abandon  the  personal  obligation  of 
the  debtor,"  is  the  language  of  Redfield,  C.  J.,  in  Bkh- 
mond  V.  Aiken^  "  without  affecting  his  security  upon  the 
land,  that  is,  he  does  not  lose  his  right  to  pursue  the  land 
by  allowing  the  security  to  become  barred  by  the  statute  of 
limitations." 

There  are  a  few  states  where  the  contrary  doctrine  pre- 
vails, as  mentioned  by  Mr.  Colebrooke  in  section  157,  the 
mortgage  being  regarded  as  merely  subsidiary  to  the  debt, 
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an  inddent  to  tbe  principal,  the  shadow  which  follows  and 
depends  upon  the  substance. 

This  16  not  the  view  taken  in  this  state  of  these  rela- 
tions, nor  is  it  in  harmony  with  the  general  coarse  of  the 
abjudications  elsewhere.  The  note  evidencing  the  debt 
is  tbe  personal  obligation  of  the  debtor — bis  undertaking ; 
the  mortgage  is  a  direct  appropriation  of  property  to  its 
security  and  payment.  The  first  is  enforced  in  a  personal 
action ;  the  other  in  a  proceeding  to  subject  the  property 
thus  appropriated  to  the  satisfaction  of  the  debt.  These 
remedies  against  the  person  and  property  specifically  as- 
signed are  entirely  different;  and,  while  subsisting  and  con- 
current, either  may  be  resorted  to.  The  loss  of  one  does 
not  of  itself  cut  off  a  resort  to  the  other. 

The  opposite  doctrine  had  been  announced  in  New  York, 
of  which  case  Ohancellor  Walworth,  thus  speaks  in  Heyer 
V.  Pryer,  7  Paige,  4<)5 :  "  What  was  said  by  Suthbbland, 
J.,  in  Jackson  v.  Socket,  7  Wend.,  94,  that  a  mortgage  to  se- 
cure a  simple  contract  debt  was  presumed  to  be  paid  in  six 
years,  because  the  statute  of  limitations  might  at  the  ex- 
piration of  that  time  be  pleaded  to  a  writ  on  the  note,  can- 
not be  law. 

In  Murphy  v.  McNeill,  82  N.  C,  221,  the  suit  was  for  the 
foreclosure  and  sale  of  property  conveyed  in  a  mortgage  to 
secure  a  note  within  the  exclusive  jurisdiction  of  a  justice 
of  the  peace,  and  it  was  objected  that  the  action  was  not 
originally  cognizable  in  the  superior  court,  because  the 
debt  was  lees  than  $200.  In  answer  to  this  suggestion  the 
court  say :  "  The  action  is  not  founded  on  the  contract  merely, 
but  on  an  equity  growing  out  of  tbe  relation  of  mortgagor 
and  mortgagee,  to  have  the  mortgaged  premises,  in  case  of 
default,  sold  for  the  satisfaction  of  the  debt" — thus  distin- 
guishing between  the  two  remedies,  legal  and  equitable, 
open  to  the  creditor. 

The  principle  is  recognized  in  our  own   present  statute, 
23 
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Hmiting  the  times  within  which  actions  may  be  brought  on 
different  obligations.  The  period  prescribed  for  actions  no 
contracts,  not  under  seal,  against  the  principal  debtor  is 
three  years  (The  Code,  §155),  while  an  action  for  the  fore- 
closure of  a  mortgage  of  real  estate  may  be  brought  within 
ten  years,  after  forfeiture,  or  after  the  last  payment,  or  after 
the  power  of  sale  becomes  absolute,  §152. 

It  is  proper  in  this  connection  to  notice  a  remark  made 
in  the  opinion  in  Lewis  v.  McDowell^  88  N.  C,  261 :  "It  is 
true  if  the  debt,  separately  existing,  has  been  discharged,  or 
is  not  recoverable  from  lapse  of  time,  the  relief  could  not 
be  obtained,  since  the  purpose  of  the  mortgage  or  retained 
title  is  only  a  security  for  it."  The  **  lapse  of  time  "  has  ref- 
erence to  an  unrepelled  presumption  of  payment,  though 
the  general  words  are  sufficiently  comprehensive  to  take  in 
a  debt  not  paid,  but  to  an  action  for  the  recovery  of  which 
the  statute  is  a  bar.  Thus  understood  and  restricted,  the 
ruling  is  in  harmony  with  the  present  opinion  and  the  pre- 
vailing current  of  judicial  authority. 

There  is  error,  therefore,  and  so  it  must  be  declared,  in 
the  conclusions  of  law  announced  in  the  report  and  affirmed 
by  the  judge,  that, 

1.  All  the  notes  of  James  Capehart  are  now  due,  this  be- 
ing true  only  as  to  such  as  have  matured ; 

2.  These  notes  belong  to  Alanson  Capehart  and  he  is  en- 
titled to  have  them  restored  by  the  said  Dettrick,  in  whose 
hands  they  are ; 

3.  That  the  said  Alanson  Capehart  go  without  day  and 
recover  his  costs  of  said  Dettrick  and  his  surety  to  the  pros- 
ecution bond. 

The  exceptions  of  the  appellant  to  the  said  rulings  are 
sustained,  and  the  cause  will  be  remanded  for  fu^'ther  pro- 
ceedings in  the  court  below  in  conformity  to  the  law  as  de- 
clared in  this  opinion. 

Error.  Reversed. 
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O.  B.  D.  EDWARDS  v.  G.  L.  PHILLIPS  and  others. 

Ejectment — Landlord  and  Tenant — Motion — New  Action, 

In  ejeotment,  the  sunimons  issued  agaiDst  the  defendant,  who  was  a 
lessee  and  the  only  person  in  possession  of  the  land ;  Held,  after 
jadgment  for  plaintiff  and  ejection  of  defendant,  a  party  al- 
leging himself  to  be  the  landlord  of  the  defendant  cannot,  by 
motion,  be  let  in  and  allowed  a  writ  of  restitution.  Such  party 
can  assert  his  right  to  the  possession  by  bringing  a  new  suit 
against  the  plaintiff. 

(SmUhy.  Newbem,  73  N.  C,  303;  Btradley  v.  King,  84  N.  C,  635; 
Thomas  v.  Orrell,  6  Ired.,  669;  Judge  v.  Houston,  12  Ired.,  108; 
Wilson  V.  Hall,  13  Ired.,  489,  cited  and  approved.) 

Motion  heard  at  Spring  Term,  1884,  of  Mitchell  Supe- 
rior Court,  before  Shipp^  J. 

The  defendaut  6.  L.  Phillips  made  this  motion,  upon 
affidavits,  to  be  allowed  to  come  in  and  defend  the  action 
as  landlord,  and  for  a  writ  of  restitution,  placing  his  ejected 
tenant  into  possession  of  the  premises  in  dispute  until  the 
final  bearing.  The  motion  was  refused  and  the  defendant 
appealed. 

No  counsel  for  plaintiff. 

Msssrs,  BaJichdor  &  Devereux,  Gudger  and  Marsh  &  Greene, 
for  defendant. 

Smith,  C.  J.  The  plaintiff  having  obtaiiied  leave  from 
the  judge  of  the  district  to  sue  as  a  poor  person,  on  the  6th 
day  of  November,  1882,  instituted  his  action  against  the 
defendant,  Claiborn  Johnson,  to  recover  possession  of  a 
trad  of  laud  described  in  his  complaint,  whereof  be  alleges 
himself  to  be  the  owner  in  fee,  and  the  defendant  in  the 
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wrongful  and  unlawful  occupancy  with  withholding  it  from 
bim. 

The  summons  issuing  in  the  cause  was  served  on  the 
defendant  and  returned  to  the  next  term  of  the  superior 
court.  At  the  same  term  held  in  the  spring  of  1883,  the 
plaintiff  filed  his  complaint  and  the  defendant  failing  to 
appear  and  answer  the  same»  the  following  judgment  was 
rendered : 

"  This  cause  coming  on  to  be  heard  and  it  appearing  to 
the  satisfaolion  of  the  court  that  no  answer  has  been  filed 
to  the  complaint  of  the  plaintiff,  on  motion  of  J.  L.  McEI- 
roy  and  J.  W.  Bowman,  attorneys,  it  is  adjudged  that  the 
plaintiff  recover  the  lands  described  in  his  complaint  of 
the  defendant,  Glaiborn  Johnson,  and  that  the  clerk  of  the 
said  superior  court  of  Mitchell  county  issue  to  the  sheriff 
of  said  county,  a  writ  commanding  him  to  remove  the  said 
Glaiborn  Johnson  from  the  said  lands  above  named,  and 
that  the  said  sheriff  put  in  possession  of  the  said  land  the 
plaintiff,  and  that  the  defendant  pay  the  cost  of  this  action 
to  be  taxed  by  the  clerk."     (Signed  by  Gudger,  J.) 

In  June  following  G.  L.  Phillips  the  appellant  caused  a 
notice  to  be  served  on  the  plaintiff  of  an  intended  motion 
to  be  made,  before  the  judge  who  tried  the  cause,  at  cham- 
bers, for  an  order  of  restitution  of  the  land  to  his  tenant 
Emory  Bennett  and  to  strike  out  the  judgment  and  admit 
himself  to  come  in  and  defend  tbe  action.  In  support  of 
his  motion  he  read  his  own  affidavit  upon  the  hearing  and 
therein  states  in  substance: 

That  he  resides  in  Tennessee  and  believes  he  has  title  in 
fee  to  the  premises  derived  under  a  deed  from  one  Birchfield 
made  in  1876 ;  that  the  plaintiff  theretofore  brought  suit  for 
the  land  against  Birchfield  and  a  tenant  of  his  in  possession 
and  failed  to  recover;  that  the  plaintiff  again  sued  affiant's 
other  tenant  and  the  action  was  dismissed  at  his  costs ;  that 
affiant's  agent  had  leased  the  land  to  the  defendant  John- 
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»D  Imp  the  jemt  1882,  and  to  BcMry  Bennett  for  the  wko-, 
oeeding  year  who  bad  entered  upoa  hid  t^fni  and  was 
4^ted  mftder  the  writ  of  possession  itoiM4  eii  the  j»dgnlient, 
of  the  j^reeeedicf  in  whieh  affiant  had  jQot,  nor  did  his  said 
agent  have  any  notiee  before ;  that  be  is  inforoied  that  ibe 
plaintiff  had  been  <m  t^e  premises  and  sammoiied  him  as 
t  witness  on  his  (the  witness')  own  behalf  to  appear  at  the 
next  term  of  the  court,  misleading  him  as  to  the  nafeare 
and  porpoees  of  the  prooees  serVed  and  oaosing  him  to 
make  default' ;  that  the  plaintiff  is  utterly  insolvent  and 
bills  of  eost  against  him  incurred  in  previous  suits  remain 
abpaid  and  cannot  be  collected,  and  that  affiant  has  ex- 
pended large  sums  of  money  in  making  improvements  upon 
the  land. 

The  record  proper  does  not  so  state,  but  the  case  on  ap- 
peal sent  up  does,  that  a  restraining  order  as  to  rents  was 
granted  and  the  further  hearing  of  the  motions  D^as  by  con-* 
sent  postponed  to  the  next  regular  term  of  Mitchell  supe- 
rior court  and  then  the  cause  not  bdng  reached,  it  was  con- 
tinued and  decided  against  the  applicant  who  appeals. 

The  motions  were  deni0d  upon  two  grounds : 

1.  For  that  the  said  Phillips  was  not  a  party  to  the  rec* 
ord  and  could  not  be  heard  to  make  the  motions. 

2«  For  diat  the  judgment  being  granted  by  the  judge,  it 
must  be  presumed  to  have  been  done  with  knowledge  of  the 
facts  and  could  not  be  disturbed. 

We  are  unable  to  find  any  just  cause  of  complaint  in  the 
ruling  of  the  court,  or  indeed  any  authority  to  wiu*rant  the 
present  proceeding. 

The  defendant  was  in  possession  of  the  land  when  the 
action  was  brought  and  against  him  only  c6uld  it  be  pros- 
ecuted and  he  seeks  no  reli^from  the  judgment  No  other 
person  can  oomplaini  as  he  alone  is  affected  by  it  Thie  is 
expressly  held  when  the  application  is  made  linder  section 
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133  of  C.  0.  P.,  (The  Code,  §  274,)  in  the  case  of  Smiiih  v. 
Newbem,  73  N.  C,  303. 

The  remedy  is  equally  restricted  when  the  action  is  to 
impeach  directly  a  judgment  already  rendered,  and  is  con* 
fined  to  such  as  are  parties  aggrieved  by  it. 

The  case  cited  and  relied  on,  Stradley  v.  King,  84  N.  C, 
635,  does  not  furnish  any  precedent  for  the  course  here 
pursued.  It  was  an  application,  possessing  all  the  substan- 
tial elements  of  a  new  impeaching  action  and  we  held 
might  be  so  considered  in  answer  to  the  objection  that  it 
was  a  motion  in  a  determined  cause  and  could  not  be  en- 
tertained. But  it  was  instituted  by  aggrieved  parties  in 
the  action  against  the  plaintiff  and  could  be  entertained,  if 
not  as  a  motion,  as  a  new  and  original  suit  to  impeach  the 
judgment. 

Reference  was  made  to  two  other  cases  to  show  that  the 
court  would,  under  some  circumstances,  control  the  writ  of 
possession  when  its  issue  and  enforcement  would  work  in- 
justice to  others  in  possession,  who  were  not  parties. 

In  Thomas  v.  OrreUj  5  Ired.,  569,  one  of  two  persons  in 
possession  whose  interest  had  been  sold  under  execution 
and  bought  by  the  lessor  was  not  allowed  to  resist  a  recov- 
ery against  himself  by  showing  title  in  another,  Ruffin,  G. 
J.,  declaring  that  every  plaintiff  in  ejectment  takes  posses- 
sion at  his  own  risk  and  must  take  care  not  to  take  more 
than  he  is  entitled  to,  nor  to  turn  out  persons  who  have  the 
title  on  which  there  has  been  no  judicial  decision.  The 
lessor  of  the  plaintiff  can  of  course  have  the  defendant  put 
out  of  the  premises,  but  he  will  enter  himself  at  the  hazard 
of  being  a  trespasser  on  the  sons,  provided  they  really  are 
entitled  to  the  land. 

So  after  judgment,  says  Pearson,  J.,  if  the  sisters  of  the 
defendant  can  satisfy  the  court  by  proper  affidavit  that  they 
have  a  bona  fide  claim  to  a  life  estate  in  the  land  and  are  in 
possession,  the  court  has  power  to  order  the  writ  of  posses- 
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sion  not  to  be  issued  until  the  plaintiff  brings  an  action  of 
ejectment  against  them.    Jvdge  v.  Eoudon^  12  Ired.,  108. 

Again,  in  the  case  of  Wilson  v.  HdU^  13  Ired.,  489,  where 
the  lessor  had  eight  children,  of  whom  two  claiming  the 
land  conveyed  to  the  defendants  and  died  intestate  where- 
by the  land  descended  to  his  heirs  at  law,  it  was  ruled  that 
after  judgment  the  writ  should  be  so  moulded  as  to  ppt  the 
other  six  children  in  possession  with  the  defendants  but 
not  to  put  them  out. 

These  cases  do  not  support  the  present  application.  The 
defendant  was  the  only  person  in  possession,  when  the  sum- 
mons issued,  as  lessee  for  the  current  year  according  to  the 
affidavit,  and  no  other  could  be  sued. 

The  appellant  has  his  remedy  to  regain  possession  by  a 
new  suit  against  the  plaintiff  if  the  allegations  he  makes 
are  true,  and  the  plaintiff  would  not  be  allowed  to  defend 
without  securing  the  accruing  rent,  unless  allowed  to  do  so 
as  a  poor  person,  and,  in  a  proper  case,  a  receiver  might  be 
appointed.  The  law  gives  no  sanction  to  his  present  mo- 
tion, and  the  adverse  judgment  of  the  court  in  response 
thereto  is  not  erroneous. 

No  error.  A  ffi  r med . 


JANE  B.  YOUNG  v.  JAMES  R.  YOUNG  and  others. 
Qwirdian  and  Ward — Jurisdidion  over  infant  defendants. 

m 

t 

1.  JoriBdiction  cannot  be  aoqaired  over  infant  defendants  except  by 
service  of  process  upon  them. 

2.  The  court  has  no  authority  to  appoint  a  gnardian  ad  litem  for 
infant  defendants.  This  matter  is  no.w  regulated  by  a  rule  of 
court  (89  N.  O.,  612,)  i^niringsuch  appointment  to  be  based  upon 
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a  flMMtoi aiads lA  wriiinf ,  and  then  cndjaitar  due  intuirf  asto 
thefttnewof  1tepeMODitx>baa{ipolnted;  aad  Booh  gnniiHan  amit 
file  an  answer  in  evary  ease. 

{Allen  y.  i9AieZ(29,  72  N.  C,  504;  ifoore  v.  Gidn^,  76  N.  C,  Si,  dtod 
and  approved.) 

Civil  Action  tried  at  Spring  Term,  1884,  of  Gbanvillb 
Superior  Ceurt,  before  McKoy^  J. 

On  October  30th,  1866,  Russell  H.  £ingsbury  and  wife  by 
deed  for  the  recited  consideration  of  twenty-five  hundred 
dollars,  paid  by  Peter  W.  Young,  conveyed  to  the  latter  in 
fee  a  certain  lot  of  land  in  the  town  of  Oxford,  to  be  held 
upon  the  following  uses  and  trusts  as  therein  declared, 
to- wit  : 

For  the  sole,  separate  and  exclusive  use  and  benefit  of 
Jane  Eliza  Young,  wife  of  said  Peter  W.  Yeung,  for  and 
during  the  term  of  her  life,  and  at  her  death  for  the  use  of 
her  children  then  living  and  the  then  living  issue  of  such 
of  the  children  as  shall  have  died  leaving  issue,  as  sharers 
in  fee  simple  per  stirpes.  And  it  is  further  agreed  between 
the  said  Russell  H.  Kingsbury,  trustee,  Ac,  (he  acting  in 
that  capacity  in  the  execution  of  his  deed)  and  the  said 
Peter  W.  Young,  that  at  any  time  that  it  may  seem  to  him 
to  be  to  the  interest  of  the  said  ceftais  que  trust  he  may  sell 
the  said  land  and  premises  absolutely,  provided  that  without 
delay  he  shall  re-invest  the  proceeds  of  such  sale  in  real  es- 
tate or  personal  estate  at  his  discretion,  or  otherwise  man- 
age, apply  and  dispose  of  the  said  proceeds  for  the  benefit 
of  the  said  cestuis  que  trusty  for  the  sole  and  separate  benefit 
of  the  said  Jane  Eliza  Young  and  her  children  in  the  same 
manner  as  the  lands  and  premises  in  the  deed  are  conveyed 
and  settled. 

The  trustee,  Peter  W.  Young,  ba«  sinM  died,  not  having 
exercised  the  power  conferred  in  said  deedi  and  the  plsin- 
tiff,  his  sarvtving  wife,  brings  this  action  against  Ui«  de- 
fendants, three  of  whom  are  her  children, and  seven  gtand- 
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childreii«  iesuste  ^  marriages  of  a  son  and  daogfatsr,  the  wife 
Mid  hoabaad  0f  whom  afs  alao  partiss  to  the  mdif  fsr  ibe 
purpose  of  kaving  a  a^w  imstee  appointed,  to  be  clothed 
with  the  same  discretionary  power  as  his  predecessor,  aad 
in  order  that  by  him  or  by  a  decree  of  the  coart  the  land 
may  be  sold  and  a  good  title  assured  to  the  pardhaairs. 

The  complaint  states  that  the  daughter  Barriei  A«,  is  an 
infant,  and  has  a  regular  guardian,  while  the  seven  grand- 
ehildren  are  all  under  age  and  have  no  guardian. 

The  complaint  was  filed  without  the  previous  issue  of 
a  summons,  at  spring  term,  1884,  of  the  superior  court  of 
Granville,  where  the  following  order  was  entered : 

"On  motion  in  this  cause  it  is  ordered  that  the  defendant 
James  R.  Young  be  appointed  guardian  ad  likm  for  and  on 
behalf  of  the  defendants  Peter  W.  Young,  Charlotte  A. 
Young,  Jane  E.  Young  and  Mary  B.  Young,  infant  chil- 
dren of  said  James  R.  Young." 

"  And  that  the  defendant  Nathaniel  B.  Gannady  be  ap* 
pointed  guardian  ad  litem  for  and  on  behalf  of  the  infiant 
defendants  Jane  C.  Cannady,  Annie  Y.  Cannady  and  Flor- 
ence G.  Gannady,  infant  children  of  the  defendant  Mary  C. 
Gannady^  to  defend  this  action  on  behalf  of  said  infants 
respectively. 

At  the  same  term  answers  were  put  in  by  the  adult  de- 
fendants, and  on  behalf  of  their  infant  children  by  their 
respective  guardians  ad  liiem  admitting  all  the  allegations 
made  in  the  complaint,  while  none  seems  to  have  been  filed 
by  the  regular  guardian  of  the  defendant  Harriet  A. 
Young. 

Upon  this  stfljto  and  condition  of  the  case  and  at  the  same 
term,  a  final  decree  was  rendered  declaring  that  the  power 
created  in  the  deceased  trustee  Was  personal,  and  by  his 
death  became  ej:tlnct,  and  that  the  court  poesessed  no  au- 
thority to  order  the  sale,  as  the  contingent  limitetions 
eould  only  teke  effeet  and  the  persons  entitled  in  remain- 
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der  be  ascertalDed  at  the  death  of  the  plaintiff,  and  refer^ 
ence  was  made  to  ascertain  and  report  some  fit  person  to  be 
substituted  as  trustee.  From  this  decree  the  plaintiff  ap- 
peals. 

Mr.  M.  F.  Lanier,  for  plaintiff. 
No  counsel  for  defendants. 

Smith,  G.  J.,  after  stating  the  case.  We  should  not  feel 
much  hesitancy  in  giving  our  construction  of  the  trusts 
contained  in  the  deed,  but  forbear  to  dp  so  because  the  case 
is  not  properly  constituted  in  court,  and  the  matter  is  not 
before  us. 

No  jurisdiction  can  be  acquired  over  infant  defendants 
except  by  the  service  of  process  upon  them,  and  no  author* 
ity  resides  in  the  court  to  appoint  a  guardian  ad  litem.  This 
was  strongly  intimated  in  the  opinion  of  the  court  delivered 
by  Rodman,  J.,  in  Allen  v.  Shields,  72  Nj  C,  504,  and  de- 
clared in  positive  and  emphatic  terms  by  Bynum,  J.,  in 
Moore  v.  Oidney,  75  N.  C,  34. 

'  His  language  is  this :  '^  Where  infant  defendants,  in  a 
civil  action  or  special  proceeding,  have  no  general  or  testa- 
mentary guardian,  before  a  guardian  ad  litem  can  beappaitiiedy 
a  summons  must  be  served  upon  such  infant,  and  a  copy 
of  the  complaint,  with  the  summons,  must  be  served  or  filed 
according  to  law/' 

To  secure  protection  to  infant  defendants  in  suits,  this 
court  adoj)ted  a  rule,  when  the  rules  were  last  revised,  that 
*^  all  motions  for  a  guardian  ad  litem  shall  be  made  in  writ- 
ing, and  the  court  shall  appoint  such  guardian: only  after 
due  inquiry  as  to  the  fitness  of  the  penson  to  be  appointed, 
and  such  guardian  must  file  an  answer  in  every  case.'' 
Rule  of  Practice  in  Superior  Courts,  89  N.  .0.,  612. 

These  requirements  have  been  entirely  disregarded  in  the 
present  case,  and   precipitate  action  had  in  the  snperior 
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conrt,  which  we  cannot  recognize  and  uphold,  without  a 
surrender  of  all  the  safeguards  which  the  law  throws 
around  an  infant  for  the  protection  of  his  interests. 

The  cause  must  be  remanded  to  the  superior  court  of 
Granville  county,  and  it  is  so  ordered. 

Remanded. 


BAROROFT  &  CO.  v.  ROBERTS  &  CO. 
Reference — Siaiute  of  Limitationa. 

1.  In  a  reference  under  Thb  Code,  the  referee  reports  the  evidence 
and  his  findings  of  fact  therefrom  and  his  conclusions  of  law. 

I^TJpon  exceptions  filed,  the  Jadge  reviews  the  findings  of  fact  and 
law — ^the  findings  of  fact  by  the  jadge  being  conclusive,  and  his 
condosions  of  law  reviewable  on  appeal;  bat  if  the  jadge  does 
not  find  the  facts,  it  i?  presamed  he  accepts  those  found  by  the 
referee. 

2.  A  i>arty  will  not  be  aUowed  to  set  up  the  statute  in  bar  of  a  debt, 
where  it  appears  the  delay  in  suing  was  caused  by  the  promise  of 
himself  or  attorney  that  the  matter  would  be  settled  and  no  ad- 
vantage taken  of  the  lapse  of  time. 

{€freen  v.  CasUebury,  70  N.  C,  20;  ffaymore  v.  Corners,  86  N.  C, 
268,  and  eases  there  cited,  approved.) 

Civil  Action^  tried  upon  exceptions  to  a  referee's  report, 
at  Fall  Term,  1884,  of  Buncombe  Superior  Court,  before 
QraveB^  J. 

The  action  was  brought  on  the  21st  of  October,  1878,  to 
recover  the  sum  of  $390.95  due  on  account  for  goods  sold  by 
the  plaintiffs  to  the  defendants  on  the  17th  of  January, 
1870,  payable  in  sixty  days  from  the  date  of  the  purchase, 
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and  at  £aU  teirai»  1878,  the  defendants  in  tbeir  aoewer  al- 
kiged  payment  in  full. 

At  spring  term,  1880,  the  defendants  by  leave  of  eourt 
filed  an  amended  answer,  in  which  they  set  up  that  more 
than  three  years  had  dapeed  since  the  cause  of  aetion  ao- 
craed,  and  at  spring  term,  1883,  by  consent,  it  was  ordered 
that  all  the  issues  involved  in  the  case  be  referred  to  A.  F. 
Summey,  as  referee,  with  directions  to  report  to  the  next 
term.    The  report  was  accordingly  filed,  and  is  as  follows : 

Findmga  of  fad — **  O.  M.  ttoberts  A  Co.  and  G.  M.  Roberts 
had  dealings  with  Barcroft  &  Co.,  commencing  in  April, 
1869. 

G.  M.  Roberts  &  Co.  ptn^hnsed  of  the  plaintifis  various 
bills  of  goods,  &c.,  amounting  in  the  aggregate  to  $1,509.81, 
during  that  period,  the  first  bill  being  sold  6th  April,  1869, 
and  the  last  bill  17th  January,  1870. 

The  defendants  have  paid  in  various  payments  extending 
from  15th  January,  1870,  to  Ai^ust,  1875,  $1,266.13,  leaving 
a  balance  due  26th  August,  1875,  of  $348.18. 

The  credit  entered  the  15th  January,  1870,  for  $938.37 
was  the  net  proceeds  of  the  $246  draft,  the  cost  of  collecnting 
the  same  being  $7.63,  and  there  was  no  draft  paid  for  said 
amdtint  of  $238.37. 

The  defendant,  G.  M.  iKoberts^  has  claimed  from  the  first 
that  he  paid  two  drafts,  one  for  $240,  and  one  for  $238.37. 

W.  M.  Cocke,  Jr.,  attorney  for  the  plaintiflTs,  to  whom  this 
matter  was  originally  entrusted  for  settlement,  delayed 
bringing  an  action  because  of  the  repeated  promises  of  the 
defendant,  G.  M.  Rol)erts,  to  settle  the  matter  and  pay  what- 
ever balance  might  be  due ;  and  tiie  further  promise  id  6. 
M.  Roberts  or  J.  L.  Henry,  who  was  the  attorney  for  the 
defendants,  that  they,  the  defendants,  would  not  rely  upon 
the  statute  of  limitations. 

The  defendants  have  received  credit  for  all  the  payments 
they  have  made* 
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No  jndgiQient  has  heretofore  been  obtained  or  docketed 
against  the  defendants  upon  the  amount  dedared  for  in  the 
complaint,  and  the  debt  due  the  plaintiffs  has  not  been  sat- 
isfied as  alleged  by  the  defendants. 

The  amount  sued  for  in  th*e  complaint,  $391.95,  is  errone* 
ous,  and  in  excess  of  the  anroont  due  as  princrpal :  but  the 
sum  of  $248.18  is  the  principal  amoi^nt  due. 

The  money  receipted  for  as  per  receipt  filed  has  been 
paid  over  to  the  plain tiflSs,  and  cannot  be  set  up  against  the 
claim  declared  for." 

Gondufdcns  of  ftiw— "The  claim  of  the  plaintiffs  is  not 
barred  by  the  statute. 

The  defendants  owe  the  plaintiffs  the  sum  of  $243.18, 
with  interest  thereon  from  the  26th  day  of  August,  1875/ 
and  the  plaintiffs  are  entitled  to  judgment  against  the  de- 
fendants for  the  sum  of  three  hundred  and  sixty-three  dol- 
lars and  twelve  cents,  of  which  sum  $243.18  is  principal, 
and  $119.94  is  interest,  ca)/;ulated  from  the  26th  day  of 
August,  1875,  to  19th  November,  1883,  and  for  costs  of  this 
action."    (Signed  by  the  referee.) 

The  defendants  thereupon  filed  the  following  exceptions  to 
the  referee's  report,  which  were  heard  at  spring  term,  1884: 

1.  That  the  referee  erred  in  his  finding  of  fact  **  that  W. 
M.  Cocke,  Jr.,  attorney  for  the  plaintiff,  to  whom  the  matter 
was  originally  entrusted  for  collection  delayed  bringing  an 
action  because  of  the. repeated  promises  of  the  defendant, 
G.  M.  Roberts,  to  settle  the  matter  and  pay  whatever  bal- 
ance might  b^  due,  and  the  further  promise  of  G.  M.  Roberts 
or  J.  L.  Henr}*,  that  they,  the  defendants,  would  not  rely 
upon  the  statute  of  limitations,"  in  that  no  promise  of  de- 
fendants, or  either  of  them,  or  of  their  attorney,  was  shown 
to  have  been  within  three  years  next  preceding  the  bring 
ing  of  this  action,  nor  were  said  promises,  if  any,  in  writing, 
nor  were  said  promises,  if  made  within  three  years,  suffi- 
cient in  law  to  repel  the  statute  of  limitations. 
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2.  Tbat  the  referee  erred  in  bis  finding  of  fact  "  thai  the 
defendants  received  criedit  for  all  the  payments  they  have 
made/'  in.tJiat  he  does  not  allow  the  defendants  credit  for 
the  sum  of  $500  paid  by  the  defendants  to  the  plaintiffs' 
attorney  September  28, 1872,  cis  shown  by  the  receipt  of 
said  attorney,  offered  in  evidence  before  the  referee,  and 
now  on  file  in  the  records  in  this  cause. 

3.  That  the  referee  erred  in  his  finding  of  law  "  that  the 
claim  of  the  plaintiffs  is  not  barred  by  the  statute  of  limi- 
tations/' when  as  a  matter  of  fact  appearing  on  the  record 
in  this  cause,  more  than  three  years  had  elapsed,  prior  to 
the  bringing  of  this  action,  and  no  promises,  verbal  or  writ- 
ten, were  shown  to  have  been  made  within  said  three  years. 

The  court  below  sustained  the  .exceptions  and  rendered 
judgment  for  the  defendants,  and  the  plaintifils  appealed. 

Messrs,  Jones  &  Hardwickey  for  plaintiffs. 
No  counsel  for  defendants. 

AsHB,  J.  The  reference  to  Summey  was  a  reference  under 
The  Codk,  and  it  was  the  duty  of  the  referee  to  report  the 
evidence,  his  findings  of  fact  and  his  conclusions  of  law. 
And  it  wah>  then  the  duty  of  the  judge,  upon  exceptions 
filed  by  the  defendants  in  this  case,  to  review  the  findings 
of  the  referee  upon  the  facts  and  law.  The  judge  should 
then  find  the  facts  himself  upon  the  t^yideuce,  and  his  con- 
clusions of  law  upon  his  fii^diugs.  His  findings  of  fact, 
upon  appeal  to  this  court,  are  conclusive;  and  his  conclu- 
sions of  law  upon  them  are  alone  reviewable.  Qrem  v.  Cca- 
Uebury,  70  N.  C,  20. 

But  where  the  judge  does  not  make  a  special  finding  of 
the  facts,  it  is  presumed  in  such  case  that  he  accepts  the 
findings  of  the  referee. 

In  the  evidence  reported  by  the  referee,  we  find  an  exhibit 
marked  '*  A,"  which  one  of  the  plaintifis  testified  was  a  true 
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exhibit  of  all  the  credits  to  which  the  defendants  were  en- 
titled.   The  exhibit  is  as  follows : 

"  Philadelphia,  July  12th,  1883. 

Messrs.  6.  M.  Roberts  &  C!o.,  Asheville,  N.  C, 

In  account  with  Barceoft  &  Co. : 

[Remittances  by  Express  must  be  prepaid.! 
1869. 

April  6tb.   To  merchandise  60  days $   370.52 

Sept.25th.  Interest 3.80 

Gb. 

July  25th.  By  cash $300.00 

Sept.  25th.    "      "     ; 74.32 

$374.32    $  374.32 
1869. 

May  14th   To  mdse  60  days,  due  July  14th,  1869,    $  477.92 

Sept.  25th.        "        "      "      "    Nov.  25th,    "  689.07 
1870. 

Jan.  17th.  "        "      "      "    March  17th,  1870,  342.81 

$1,509.81 
1870.  Cr. 

Jan.  iSth.   By  cash $238.37 

"     expenses  of  collection..  ..       7.63 
1871. 

April  7th.     "    cash 104.153 

May  12th.     ''       **     100.00 

June  13th.   "       "     200.00 

1872. 

Oct.  16th.     "       "     200.00 

1873. 

June  4tb .    "       **    $49.75,  ex.  25c 50.00 

1875. 

Oct.  15th  *•   "  $239.09,  ex.  $26.91 266  00 

Aug.  26th,  "   "  $89.90,  ex.  $10.10 100.00 

1,266.63 

Bal.  due  exclusive  of  interest $243.18 

To  mdse  due  March  17,  1870,  $342.88 
"  interest  to  August  7, 1872,      41.13 
Amount  of  claim  sent  W.  M.  Cocke,  Jr.,  August  7,  1882, 
for  collection,  $391.95." 
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But  the  defendants  offered  in  evidence  a  receipt  for  fire 
hundred  dollars,  dated  the  28th  of  September,  1873,  and 
that  this  voux-her  was  not  allowed  %a  a  credit  to  the  defend- 
ants by  the  referee ;  and  this  constitutes  their  second  ground 
of  exception. 

The  referee  has  found  the  facts,  that  the  defendants  had 
dealings  with  the  plaintiffs,  beginning  in  1869;  that  the 
bills  of  goods  purchased  by  them  from  the  plaintiffs,  be- 
tween that  time  and  the  institution  of  this  action,  amounted 
in  the  aggregate  to  $1,509.81 — the  first  bill  having  been 
sold  April  6th,  1869,  and  the  last,  January  17th,  1870;  and 
that  the  defendants  have  paid  in  various  payments,  extend- 
ing  from  the  15th  of  January,  1870,  to  August,  1875, 
$1,266.13 — leaving  a  balance  due,  on  the  26th  of  Augast, 
1875,  of  $243.18. 

The  referee  does  not  find  directly  that  the  receipt  of  the 
$500  was  embraced  in  the  credits  given  to  the  defendants, 
so  as  to  reduce  the  balance  to  $243.18,  but  does  virtually  so 
find,  by  finding  that  the  balance  due  is  $243.18.  But  if  the 
credit  of  $500  had  been  allowed  in  addition  to  the  other 
credits,  it  would  have  brought  the  plaintiffs  in  debt  to  the 
defendants  several  hundred  dollars,  which  was  never  claimed 
by  the  defendants.  This  exception  should  have  been  over- 
ruled. 

As  to  the  first  and  third  exceptions — The  referee  finds  the 
facts,  that  J.  L.  Henry  was  the  attorney  for  the  defendants; 
and  also  that  W.  M.  Cocke,  Jr.,  attorney  for  the  plaintiffs, 
to  whom  the  matter  was  originally  entrusted  for  settle- 
ment, delayed  bringing  an  action  against  the  defendants, 
because  of  the  repeated  promises  of  the  defendant,  G.  M 
Roberts,  to  settle  the  matter  and  pay  whatever  might  be 
due,  and  the  further  promise  of  J.  L.  Henry  or  G.  M.  Rob- 
erts that  they,  the  defendants,  would  not  rely  upon  the 
statute  of  limitations. 

The  conclusion  upon  this  finding  was  that  the  statute  of 
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limitations  did  not  bar  the  plaintiff's  action,  and  His  Honor 
sustained  the  exception  to  this  ruling  of  the  referee,  and^ 
in  that,  we  think  he  erred.  We  lay  out  of  view  the  ques- 
tion whether  the  promises  to  pay  should  have  been  in  writ- 
ing,, or  whether  they  were  sufficiently  explicit  to  amount 
to  such  acknowledgments  as  would  take  the  case  out  of  the 
operation  of  the  statute  ;  for  the  facts  of  the  case  oppose  an 
equitable  obstruction  to  the  statute,  which  makes  these 
other  considerations  needless. 

Our  courts,  as  now  constituted  with  a  blended  legal  and 
equitable  jurisdiction,  will  prevent  a  party  from  setting  up 
an  unconscientious  defence.  Thus,  it  was  held  in  Haymore 
V.  Commi88ioner8y  85  N.  C,  268,  that  the  defendants  will  not 
be  allowed  to  set  up  the  statute  of  limitations  in  bar  of  the 
plaintiff's  claim,  when  the  delay,  which  would  otherwise 
give  operation  to  the  statute,  has  been  induced  by  the  re- 
quest of  the  defendants,  expressing  or  implying  their  en- 
gagement not  to  plead  it. 

The  same  doctrine  is  announced  in  Lyon  v.  LyoUy  8  Ired. 
Eq.,  201,  where  it  was  held  that  the  neglect  to  prosecute  a 
legal  claim  within  the  proper  time,  though  arising  from 
mistake,  amounts  to  laches;  and  the  party  must  abide  the 
consequences,  unless  the  other  party  either  agreed  not  ta 
take  advantage  of  the  delay,  or  contributed  to  .bring  about 
the  delay. 

The  same  principle  was  decided  in  Daniel  v.  Commission' 
ers,  74  N.  C,  494,  and  this  was  a  case  where  the  agreement 
was  made  with  ihe  defendants'  attorney.  Here,  the  prom- 
ise was  made  either  by  the  defendants^  or  their  attorney. 
But  it  was  made  by  the  one  or  the  other,  and  it  makes  no 
diflerence  whiqh,  according  to  the  last  cited  case.  To  the 
same  effect  is  High  on  Inj.,  §  72,  and  Story  Eq.  Juris.,  § 
1521.  There  is  error.  Let  this  be  certified  to  the  end  that 
judgment  may  be  rendered  in   conformity  to  this  opinion* 

Error.  Reversed. 

24 
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*  POLLY  ANN  LAFOON  v.  ELIZA  SHEARIN. 

Veniie — Jurisdiction, 

» 

If  the  county  designated  in  the  summons  be  not  the  proper  connty 
to  try  an  action,  still,  the  trial  may  proceed  unless  the  defendant, 
h^ore  t7ie  time  of  answering  expires^  demand  in  writing  that  the 
case  be  remored  to  the  proper  county.  Thb  Codb,  §  195.  This 
statute  applies  to  actions  for  the  recovery  of  real  estate,  as  well 
as  to  personal  actions. 

Ejectment  tried  at  Fall  Term,  1884,  of  Wake  Superior 
Court,  before  Gvdger^  J, 
The  plaintiff  appealed. 

Mr,  D.  G.  Fowle,  for  plaintiff. 

Messrs.  FuUer  &  Snow  and  E.  C.  Smith  for  defendant. 

Smith,  C  J.  This  action  is  for  the  recovery  of  possession 
of  land  and  the  allegations  contained  in  the  complaint  are 
all  controverted  in  the  answer,  which  was  filed  at  June 
term,  1880,  of  the  superior  court  of  Wake.  When  the  cause 
was  called  for  trial  at  August  term,  2884,  it  was  suggested 
by  the  defendant,  and  the  fact  admitted  by  the  counsel  for 
the  |»laintifiF,' that  the  land  in  dispute  was  entirely  in  the 
county  of  Granville  and  the  court  had  no  jurisdictiou  in 
the  premises. 

The  court  being  of  this  opinion,  although  no  objection 
of  this  kind  had  l)een  before  n)ade,  and  that  the  court 
could  not  take  cognizance  of  the  cause,  refused  to  reserve 
the  point  and  proceeded  with  the  trial,  and  dismissed  the 
action,  and  from  this  judgment  the  appeal  is'  taken  to  this 
court. 


*Mr.  Justice  Mbrrimon,  having  been  of  counsel,  did  not  sit  od 
the  hearing  of  this  case. 
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The  Code,  iu  sections  190  to  194  inclusive,  prescribes  the 
places  of  trial  and  designates  the  several  counties  in  which 
civil  actions  must  be  tried,  subject  to  the  power  of  the  court 
to  remove  to  another  county,  and  then  follows  section  195 
in  these  words : 

**  If  the  county  designated  for  that  purpose  in  the  sum- 
mons and  complaint  be  not  the  proper  county,  the  action 
may  notwithstanding  be  tried  therein,  unless  the  defend- 
aDt,  before  the  time  of  answering  expires,  demand  in  writ- 
ing that  the  trial  be  had  in  tlie  proper  county,  and  the  place 
of  trial  be  thereupon  changed  by  consent  of  parties  or  by 
order  of  the  court." 

This  section  indiscriminately  embraces  all  the  previously 
enumerated  actions  as  well  as  those  for  the  recovery  of  real 
estate,  which  under  the  former  system  of  pleading  were 
called  local  actions,  as  those  which  were  transitory  or  per- 
sonal actions.  The  jurisdiction  may  depend  upon  the  sub- 
ject matter  of  the  suit,  as  in  the  cases  provided  for  in  sec- 
tion 190;  or  the  place  where  the  cause  of  action  arose,  as 
provided  in  section  191 ;  or  upon  the  residence  of  the  par- 
ties to  the  suit,  as  provided  in  section  192;  or  upon  Lhe 
conditions  in  sections  198  and  194;  but  all  are  embraced 
in  the  sweeping  enactment  that  (ollows  and  requires  every 
objection  to  the  assumed  jurisdiction  to  be  made,  in  limine 
"before  the  time  of  answering  expires."  Then  the  cause 
is  not  dismissed,  but  is  to  be  transferred  to  the  court  of  the 
proper  county  and  be  tried,  as  if  the  action  had  been  begun 
in  that  county. 

We  were  disposed  at  first  to  think  that  real  actions,  where 
the  defect  of  jurisdiction  lies  in  the  subject  matter,  may 
not  have  been  intended  to  come  within  the  operation  of 
this  section,  and  perhaps  this  may  not  have  been  the  intent 
of  the  law  making  power.  But  upon  a  fuller  considera- 
tion, we  do  not  see  how  such  a  limit  can  be  put  upon  the 
language,  and  its  scope  thus  restricted. 
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The  provision  admits  of  no  exception,  and  we  cannot  by 
construction  make  one. 

"The  action,''  thus  wrongfully  commenced,  whatever 
may  be  its  form  or  object,  is  upon  ezception  to  be  removed 
and  constituted  in  the  court  of  the  proper  county ;  and 
when  no  exception  is  thus  taken,  the  court  of  the  county  in 
which  the  action  is  brought  under  the  statute  acquires  a 
jurisdiction  and  may  proceed. 

There  was,  therefore,  error  in  the  ruling  and  in  the  judg* 
ment  dismissing  the  action,  and  it  is  reversed.  Liet  this 
be  certified  to  the  end  that  the  judgment  in  the  court  be- 
low be  reversed  and  the  cause  proceed  therein  according  to 
law. 

Error.  Reversed. 


♦HINSON  &  GUMMING  v.   ADRIAN    &  VOLLERS  and  others. 

Appeal,  effect  of — Proceeds  of  sale  under  care  of  court  below, 

dvring  pendency  of  appeal. 

1.  A  fund  raised  by  sale  under  decree  is  not  transferred  to  this  oooit 
by  appeal  from  a  judgment  directing  its  distribution,  and  heuoe 
no  application  to  make  a  disposition  of  it  by  investment,  pend- 
ing the  appeal,  will  be  entertained  here. 

2.  The  appeal  arrests  all  proceedings  in  the  court  below  upon  the 
judgment  appealed  from,  but  does  not  withdraw  from  it  the  au- 
thority to  order  that  proper  security  be  given  for  the  safe  keep- 
ing or  investment  of  the  fund,  pending  the  appeal. 

{Islerv.  Broum,  69  N.  C,  125,  cited  and  approved.) 


*Mr.  Justice  Ashe  did  not  sit  on  the  hearing  of  this  ease. 
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Civil  Action,  tried  at  Spring  Terqj,  1884,  of  Anson  Su- 
perior Court,  before  Philips,  J. 

This  action  is  prosecuted  by  creditors  of  the  defendant 
Harvey  T.  Knotts,  whose  judgments  have  been  docketed  in 
the  superior  court  of  Anson  and  Union,  to  enforce  the  fore- 
closure of  a  mortgage  of  lands  lying  in  those  counties, 
which  had  been  executed  to  him  by  his  co-defendants,  to 
the  end  that  any  excess  of  the  proceeds  of  sale  not  required 
to  discharge  the  secured  debts  might  be  applied  to  the  pay- 
ment of  theirs. 

Under  judgments  several  sales  have  been  made  and  set 
aside  upon  the  offer  of  an  advanced  bid  upon  a  resale,  the 
last  of  which  was  made  and  reported  at  spring  term,  1884, 
as  having  brought  the  aggregate  sum  of  $8,331,  and  that 
this  was  a  fair  price.  Thereupon  the  debtor  set  up  his 
claim  to  a  homestead  in  the  lands,  and  asked  that  the  sale 
be  again  set  aside  so  that  his  exemption  therein  might  be 
separated  and  assigned  and  the  residue  only  be  sold.  The 
creditors  opposed  the  motion,  but  assented  to  his  taking  the 
sum  of  $1,000  from  the  ftind  as  the  full  value  of  his  home- 
stead'claim,  insisting  that  the  sales  had  been  made  with  his 
consent  and  it  was  now  too  late  to  assert  the  claim  in  this 
form. 

The  sale  was  made  by  the  clerk,  designated  as  commis- 
sioner for  that  purpose,  according  to  the  terms  of  the  order, 
for  cash,  which  he  reported  as  having  been  paid  and  then 
in  his  hands. 

The  court  refused  the  application,  confirmed  the  report, 
and  made  a  final  adjudication  appropriating  and  distribu- 
ting the  entire  fund,  and  the  said  Knotts  appeals  therefrom. 

Messrs.  J.  D.  Shaw  and  J.  W.  HinsdaUy  for  plaintiffs. 
No  counsel  for  defendants. 

Smith,  C.  J.,  after  stating  the  above.    No  direction  was 
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given  in  respect  to  the  mone}',  its  safe-keeping  or  invest- 
ment pending  the  appeal,  and  this  court  is  now  moved, 
after  notice  given  to  parties  interested,  for  an  order  making 
an  intermediate  disposition  of  the  money,  either  in  return- 
ing it  to  the  purchaser  on  his  giving  adequate  security  for 
its  return  when  demanded,  or  in  lending  and  converting  it 
into  an  interest-bearing  debt  properly  secured,  and  to  be 
paid  when  the  court  shall  require. 

The  motion  proceeds  u]>on  the  misconception  of  the  legal 
effect  of  the  appeal,  and  the  condition  and  status  of  the 
case  resulting  therefrom.  The  fund  is  not  thereby  trans- 
ferred to  the  appellate  court,  or  the  authority  to  be  exer- 
cised for  its  preservation  withdrawn,  but  it  remains  in  the 
custody  and  under  the  care  of  the  superior  court,  as  before, 
until  the  decision  upon  the  appeal  has  been  rendered. 
Meanwhile  that  court  may  make  all  necessary  orders  in 
reference  to  it,  upon,  application  of  parties  interested  in  its 
safety  and  final  disposition. 

This  is  apparent  from  the  statutory  provisions  in  regard 
to  appeals.  The  appeal,  when  perfected  so  as  to  secure  the 
final  judgment  in  the  appellate  court,  arrests  "all  further 
proceedings  in  the  court  below  upon  the  judgment  appealed 
Jrcrm,  or  upon  the  maUer  embraced  therein^  But  the  court  is 
expressly  authorized  to  "  proceed  upon  any  other  maUer  in- 
cluded in  the  action  and  not  affected  by  the  judgment  ap- 
pealed from." 

It  is  only  the  subject  matter  involved  in  the  judgment 
that  is  thus  placed  beyond  interference,  and  not  those  inci- 
dental matters  appertaining  to  jurisdiction  and  often  nec- 
essary in  securing  the  full  fruits  of  the  judgment  that  may 
be  rendered  in  the  appellate  court    Thb  Code,  §  588. 

This  construction  is  sustained  by  the  provisions  found  in 
section  554,  preceding,  which  authorizes  the  court,  when 
the  sureties  to  the  undertaking  on  appeal  become  insolvent, 
to  require  a  new  undertaking  from  the  appellant ;   to  dis- 
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pose  of.  money  deposited  in  place  of  an  undertaking, 
during  the  pendency  of  the  appeal ;  to  order  any  money 
deposited  with  officers  to  be  transferred  to  the  court ;  and 
where  perishable  property  is  adjudged  to  be  sold,  and  the 
appeal  is  from  the  judgment  whereof  this  is  part,  to  direct 
a  sale  and  the  proceeds  to  be  deposited  or  invested  to  await 
the  determination  of  the  appeal. 

These  provisions  clearly  indicate  the  retention  by  the  supe- 
rior court  of  the  powers  necessary  to  the  preservation  of  the 
funds  in  litigation,  and  subsidiary  to  the  practical  ends  of 
the  action.  Nor  are  they  in  conflict  with  the  series  of 
adjudged  cases  which  declare,  that  the  effect  of  an  appeal 
from  a  final  judgment  is  to  remove  the  cause  into  a  higher 
court  and  make  the  affirmation  of  it  therein  a  final  and 
complete  disposition  of  the  controversy  involved  in  the 
action.     Isler  v.  Brovm,  69  N.  C,  125. 

This  cause  is  removed  by  the  appeal  to  another  jurisdic- 
tion, but  the  auxiliary  agencies  employed  in  the  court  be- 
low, in  furtherance  of  its  purposes,  remain  under  the  con- 
trol of  the  judge  thereof  until  the  termination  of  the  action, 
unless  superseded  by  some  proper  order  in  this  court. 
When  a  final  determination  is  reached  in  either,  these 
agencies  will  be  required  to  do  whatever  is  uecessary  to  the 
full  execution  of  the  judgment  and  render  it  effectual. 

As  the  appeal  does  not  transfer  the  fund,  which  remains 
in  charge  of  the  court  below,  the  judge  possesses  the  power, 
and  to  him  the  application  should  be  made,  to  make  such 
orders  in  regard  to  it,  as  the  interests  of  the  parties  may 
require  for  its  preservation  and  forthcoming  when  required. 
The  motion  is  denied. 

Motion  denied. 
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B.  W.  MOORE  V.  JOHN  mORAM,  Adm'r. 

Executors  and  Adminisirators — Special  Proceedinff — JurMk^ 
tixm — Judgment — Homestead —  Vendor^s  Lien  does  noP  olMn 
here. 

1.  Administrator  filed  petition  against  heirs  of  intestate  to  sell  land 
lor  assets;  issues  were  joined  and  the  proceeding  transferred  to 
court  in  term,  and  upon  the  trial  the  issues  were  found  in  6ivor 
of  the  administrator;  the  judge  gave  the  license  to  sell  and  abo 
directed  how  the  proceeds  of  sale  should  be  applied;  Held^ 

(1)  The  court  intimate  that  the  judge  had  no  power  to  order  the 
sale. 

(2)  The  jurisdiction  to  direct  the  application  of  the  proceeds  is 
exclusively  in  the  clerk. 

(3)  The  plaintiff  in  this  (case  was  not  a  party  to  the  special  pro- 
ceeding for  the  order  to  sell,  and  is  therefore  not  concluded  or 
affected  by  the  judgment  therein  rendered. 

2.  A  judgment  consisting  of  several  distinct  and  independent  parts 
may  be  good  as  to  one  part  and  erroneous  as  to  the  others. 

3.  A  judgment  against  an  administrator  founded  upon  a  debt  of  the 
intestate  contracted  for  the  purchase  of  land,  has  no  precedence 
over  debts  of  the  same  class  to  be  satisfied  out  of  assets  raised  by 
the  administrator  under  an  order  to  sell  the  land. 

4.  There  is  no  homestead  right  involved  here ;  nor  does  the  vendor^s 
lien  obtain  in  this  state. 

{Satterwhite  v.  Carson j  3  Ired.,  549;  Hoskins  v.  Wall,  77  N.  C,  249; 
Womhle  v.  Battle,  3  Ired.  Eq.,  182;  Smith  v.  High,  85  N.  C,  93, 
cited  and  approved.) 

Civil  Action,  tried  at  Spring  Term,  1884,  of  Macon  Su- 
perior Court,  before  Graves^  J. 

This  was  a  creditor's  bill  filed  by  the  plaintiff,  in  behalf 
of  himself  and  the  other  creditors  of  the  estate  of  T.  A. 
Lowery,  deceased,  against  the  defendant  as  his  administra- 
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tar,  under  the  act  of  1871-72,  ch.  213,  §  1.  (Bat.  Rev.,  ch. 
45,  §  73.) 

The  case  presented  by  the  record  transmitted  to  this  court 
is  as  follows : 

Tho  clerk  of  the  superior  court,  before  whom  the  sp)ecial 
proceedings  were  had,  found  as  facts,  that  T.  A.  Lowery  died 
intestate  in  1869,  and  the  defendant  qualified  as  his  admin- 
istrator in  1875. 

In  1875,  W.  M.  Patton  obtained  a  judgment  in  the  supe- 
rior court  against  said  administrator  for  $492.06,  the  bal- 
ance due  on  purchase  money  for  land  sold  by  Patton  in 
the  year  1859. 

The  plaintiff  obtained  judgment  before  a  justice  of  the 
peace  on  the  14th  of  September,  1878,  for  $104,  and  costs 
.  against  said  administrator. 

The  administrator  on  the day ,  18...,  filed  his 

petition  for  license  to  sell  his  intestate's  laud  to  pay  the 
judgment  in  favor  of  Patton,  when  the  heirs  of  the  intes- 
tate resisted  the  petition,  insisting  that  the  judgment  was 
unjust  and  that  the  purchase  money  for  the  land  had  been 
paid.  The  issues  thus  raised  were  transmitted  to  the  supe- 
rior court  in  term  for  trial.  They  were  submitted  to  a  jury 
under  the  direction  of  the  court  and  found  in  favor  of  the  ad- 
ministrator. Thereupon,  at  spring  term,  1880,  before  Schenck, 
J.,  the  petition  was  heard  and  an  order  made  directing  the 
administrator  to  sell  the  land  and  apply  the  proceeds  to  the 
Patton  judgment,  and  pay  the  residue,  if  any,  to  any  debts 
outstanding  against  his  intestate's  estate. 

The  land  was  accordingly  sold,  and  it  brought  $305, 
which  the  administrator  applied  to  the  Patton  judgment; 
and  from  the  report  of  the  defendant  in  his  final  settlement, 
the  proceeds  of  this  sale  were  the  only  assets  that  ever  came 
to  his  hands. 

Upon  this  state  of  facts  the  clerk  of  the  superior  court 
adjudged  that  the  administrator  had  disbursed  the  assets 
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properly  by  paying  the  same  on  the  Patton  judgment,  and 
the  plaintiff  excepts  to  this,  for  that,  both  Patton's  and  his 
own  debt  belonged  to  the  seventh  class  as  provided  in  Bat. 
Rev.,  ch.  46,  §§  40,  41,  and  must  be  paid  pro  rata;  and 
further,  the  clerk  finds  as  a  fact  that  the  $305,  assets^  were 
received  at  spring  term,  1880,  ^nd  that  plaintiff  obtained 
his  said  judgment  of  $104  on  the  14th  of  September,  1878, 
and  that  defendant  paid  all  the  assets  on  the  debt  of  Patton: 
Wherefore  the  plaintiff  says  that  the  same  is  in  violation 
of  law,  and  asks  that  he  may  be  allowed  his  pro  rala  share 
thereof.  The  exceptions  of  the  plaintiff  were  overruled, 
the  report  confirmed,  and  the  plaintiff  appealed  to  the 
judge,  who,  at  spring  term,  1884,  affirmed  the  judgment  of 
the  clerk ;  and  it  was  further  adjudged  that  the  plaintiff 
and  his  surety  pay  the  costs  of  this  action.  From  which 
judgment  the  plaintiff  appealed  to  this  court. 

Mr,  Oeo.  A,  JoneSy  for  plaintiff. 

Messrs,  Reade,  Busbee  &  Bud>ee,  for  defendant. 

Ashe,  J.  We  are  of  opinion  there  is  error  in  the  judg- 
ment pronounced  by  His  Honor  in  affirming  the  judgment 
of  the  clerk,  for  there  is  also  error  in  the  judgment  of  the 
clerk  in  overruling  the  exception  taken  by  the  plaintiff. 
The  plaintiff's  exception  should  have  been  sustained. 

The  ruling  of  the  clerk  seems  to  have  been  predicated 
upon  the  idea  that  the  judgment  pronounced  by  the  judge 
at  spring  term,  1880,  giving  to  the  defendant  license  to  sell 
the  real  property  of  his  intestate,  and  adjudging  that  out 
of  the  proceeds  of  the  sale  he  should  in  the  first  place  sat- 
isfy the  judgment  in  favor  of  Patton,  was  a  judgment  war- 
ranted by  law  and  conclusive  upon  the  plaintiff. 

Conceding  that  the  judge  had  the  right  to  render  a  judg- 
ment in  the  case  granting  a  license  to  sell  the  land,  about 
which  there  was  no  point  made,  we  are  of  opinion  he  had 
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ne  right  or  authority,  in  that  judgment,  to  direct  how  the 
proceeds  of  the  sale  should  be  applied.  That  was  a  matter 
which  belonged  exclusively  to  the  jurisdiction  of  the  clerk. 
C.  C.  P.,  §§  433,  434.  The  judge  in  term  has  no  jurisdiction 
over  the  settlement  of  intestates'  estates, except  in  cases  where 
the  action  in  nature  of  a  creditors'  bill  is  brought  by  a 
creditor  under  the  act  of  1870-'71,  (The  Code,  §  1448,)  and 
in  some  cases  where  the  court  of  equity  takes  jurisdiction. 

If  the  judgment  rendered  by  the  judge  had  any  conclu- 
sive efiTect  at  all,  it  was  only  so  far  as  it  gave  the  license  to 
sell  the  land ;  and  that  was  for  the  reason  the  administra- 
tor in  that  particular  represented  the  creditors.  But  the 
adjudication  upon  thequestion  of  the  application  of  the  assets 
was  extra-judicial,  and  therefore  not  conclusive.  A  judg- 
ment, consisting  of  several  distinct  and  independent  parts, 
may  be  good  as  to  one  part  and  erroneous  as  to  the  others. 
SaUerwhite  v.  Carson^  3  Ired.,  549.  But  if  the  judgment  in 
question  has  any  validity  at  all  as  to  the  latter  part,  it  is  a 
judgment  inter  partes^  and  the  maxim  rea  inter  cUios  acta  alteri 
noceri  non  debet  governs  the  case.  "  The  application  of  the 
maxim  to  the  law  of  judgments  requires  that  no  person 
shall  be  aflPected  by  any  judicial  investigation  to  which  he 
was  not  a  party,  unless  his  relation  to  some  of  the  parties 
was  such  as  to  make  him  responsible  for  the  final  result  of 
the  litigation.  It  is  a  general  rule  that  an  adjudication 
takes  effect. only  between  the  parties  to  the  judgment,  and 
that  gives  no  rights  to  or  against  third  parties."  Freeman 
on  Judgments,  §  154. 

And  in  Broom's  Legal  Maxims,  705,  we  find  it  laid  down 
as  a  general  principle,  that  a  transaction  between  two 
parties  in  judicial  proceedings  ought  not  to  be  binding  upon 
a  third  party,  for  it  would  be  unjust  to  bind  any  person 
who  could  not  be  admitted  to  make  a  defence,  or  to  exam- 
ine witnesses,  or  to  appeal  from  a  judgment  which  he  might 
think  erroneous. 
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In  Starkie  on  Evidence  the  same  principle  is  announced 
in  the  following  passage :  "  It  is  an  elementary  rule  and 
principle  of  justice  that  no  man  shall  be  bound  by  the  act 
or  admission  of  another,  to  which  he  was  a  stranger,  and 
consequently  no  one  ought  to  be  bound  as  to  the  matter  of 
private  right  by  a  verdict  or  judgment  to  which  he  was  not 
a  party  ;  when  he  could  make  no  defence ;  from  which  he 
could  not  appeal ;  and  which  may  have  resulted  from  the 
negligence  of  another ;  or  even  may  have  been  obtained  by 
fraud  and  collusion." 

But  the  defendant's  counsel  contended  in  the  argument 
before  us  that  the  proceeds  of  the  sale  were  first  to  be  ap- 
plied to  the  Patton  judgment,  because  the  judgment  was 
founded  upon  a  debt  contracted  by  the  defendant's  intestate 
for  the  purchase  of  the  laud,  and,  by  article  ten  section  two 
of  the  constitution,  ^*  no  property  shall  be  exempt  from  sale 
for  the  payment  of  obligations  contracted  for  the  purchase 
of  the  premises,"  and  that  the  land  being  thus  made  liable 
for  the  purchase  money,  its  liability  continued  in  the  bands 
of  the  heirs  after  the  death  of  the  purchaser,  and  attached 
to  the  proceeds  of  the  sale,  when  sold  by  the  administrator 
to  make  assets. 

The  answer  to  that  is — The  section  of  the  constitution 
referred  to  provides  a  homestead  for  each  resident  of  the 
stete  by  exempting  from  sale  under  execution  land  owned 
and  occupied  by  him,  not  exceeding  one  thousand  dollars 
in  value,  but  excepts  from  the  exemption  the  sale  of  the 
land  for  the  payment  of  the  purchase  money.  The  excep- 
tion applies  exclusively  to  the  case  where  a  homestead  is 
claimed  in  the  land  sought  to  be  subjected  to  the  payment 
of  the  purchase  money,  and  has  no  application  to  a  case 
where  the  homestead  right  is  not  involved.  In  a  case  where 
there  is  no  right  of  homestead  against  the  debt,  as  where  (as 
in  this  case)  it  is  an  old  debt  contracted  prior  to  the  consti- 
tution of  1868,  the  constitution  does  not  interfere  with  the 
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relations  of  creditor  and  debtor,  but  leaves  them  as  they 
existed  before  its  adoption. 

The  position  taken  by  the  counsel  can  only  be  supported 
upon  the  idea  that  a  judgment  founded  upon  the  debt 
contracted  for  land  creates  a  lien  on  the  land  for  the  pur- 
chase money.  But  in  this  state  it  has  been  well  settled 
that  there  is  no  such  thing  as  a  vendor's  lien,  Hoskina  v. 
WaU,  77  N.  C,  249;  WombU  v.  BatOe,  3  Ired.  Eq.,  182; 
Smith  V.  Highy  85,  N.  C,  93.  In  the  last  cited  case  it  was 
expressly  held  that  the  law  in  regard  to  the  vendor's  lien 
was  not  changed  by  the  constitution  of  1868,  and  that  the 
exception  in  the  second  section  of  article  ten  gave  no  lien 
to  the  holder  of  a  note  for  the  purchase  money  of  land,  but 
provided  simply  that  if  such  holder  shall  obtain  a  judg- 
ment on  the  instrument  and  issue  his  execution  against 
the  vendee,  his  right  to  a  homestead  in  the  land  purchased 
by  him  shall  not  be  an  impediment  to  the  sale  of  the  land. 
But,  as  we  have  shown,  that  question  cannot  arise  where 
the  debtor,  as  in  the  case  of  the  Patton  judgment,  was  not 
entitled  to  a  homestead.  Nor  does  it  arise  in  the  case  of 
Moore's  judgment,  for  there  is  no  point  made  in  the  record 
about  a  homestead.  And  we  mast  take  it  that  there  was 
00  one  entitled  to  a  homestead  in  the  land  sold  by  the  ad- 
ministrator, or  a  claim  for  it  would  have  been  set  up,  or  at 
least  made  a  point  in  the  case. 

We  are  of  opinion  the  exceptions  of  the  plaintiff  should 
have  been  sustained,  and  the  proceeds  applied  to  the  two 
judgments  pro  roto,  if  there  are  no  other  debts  in  the  same 
class;  but  if  there  are,  then  to  all  of  them  pro  rata. 

There  is  error.  Let  this  be  certified  to  the  superior  court 
of  MacoD  county  that  the  case  may  be  proceeded  with  in 
conformity  to  this  opinion  and  the  law. 

Error.  Reversed. 
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JOHN  DAVIS  V.  ALBERT  HIOGINS. 

Deed,  registration  of — Hand-wriiing,  proof  of — Color  of  Tiile^ 
Eijedment— Evidence — Parties — Plaintiff^s  transfer  of  interest. 

1.  Where  the  maker  and  subscribing  witnesses  to  a  deed  are  dead, 
proof  of  the  hand- writing  of  one  of  the  witnesses  thereto  Lb  soffl- 
cient  to  authorize  its  probate  and  registration ;  and  if  the  witness 
states  he  is  well  acquainted  with  the  hand-writing  of  the  de- 
ceased witness,  he  is  qualified  to  testify;  and  if  the  land  is  situate 
in  two  counties,  probate  of  the  deed  before  the  clerk  of  either 
county  is  sufficient. 

2.  An  ancient  deed  accompanied  with  possession  is  evidence  of 
color  of  titlb  without  proof  of  its  execution ;  and  an  unregistered 
deed,  where  there  has  been  a  continuous  adverse  possession  for 
seven  years,  is  also  evidence  of  color  of  title. 

3.  The  rule  that  plaintifi  is  entitled  to  recover  all  the  land  described 
in  the  deed  to  himself,  not  covered  by  actual  occupation  or  pos- 
sessio  pedis  for  thirty  years,  does  not  apply  to  a  case  where  the 
evidence  shows  that  defendant's  possession,  extending  over  that 
period,  was  under  deeds  with  definite  boundaries  professing  to  pass 
title. 

4 .  One  who  is  interested  in  the  result  of  a  suit  and  employs  coun- 
sel to  attend  to  it,  is  not  thereby  made  a  party  of  record;  nor  does 
a  published  notice  requiring  him  to  plead  have  that  effect.  Such 
one  is  not  judicially  known  in  the  case,  and  therefore  not  ex- 
posed  to  judgment. 

5.  Where  the  plaintiff  transfers  his  interest  in  the  subject  matter  of 
controversy,  the  cause  may  still  proceed  in  his  name,  or  the  as- 
signee may  be  allowed  to  be  substituted  in  his  place.     The  Codb, 

§188. 

6.  And  if  such  plaintiff  sues  in  forma  pauperis  and  the  fact  of  his 
assignment  is  properly  brought  to  the  notice  of  the  courts  the 
action  will  be  dismissed,  unless  security  be  given  for  its  prosecn- 
tion. 

{Burnett  v.  Thompson,  13  Ired.,  379;  Carrier  v,  Hampton,  Hired., 
307 ;  Banvick  v.    Wood,  3  Jones,  306 ;  Plummer  v.  BaskervQle,  1 
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ired.  Eq.,  252;  CampbeU  v.  Mc Arthur,  2  Hawks,  33;  Hardin  \. 
Barrett^  6  Jones,  169;  Berryman  y.  Kelly ,  13  Ired.,  269;  Moore  v. 
Fuller,  2  Jones,  208;  Tliompson  v.  Bed,  lb.,  412;  Johnson  v.  8wain, 
Bosb.,  335,  cited  and  approved.) 

Ejectment,  commenced  in  McDowell  and  removed  to  and 
tried  at  Fall  Term,  1883,  of  Rutherford  Superior  Court, 
before  OUmer,  J. 

The  plaintiff,  suing  ^ith  leave  of  the  court  in  forma  pau- 
peris, prosecutes  his  action  to  recover  possession  of  the  land 
described  in  the  complaint,  alleging  the  title  to  be  in  him- 
self and  a  wrongful  withholding  by  the  defendant.  These 
allegations  are  directly  denied  in  the  defendant's  answer, 
and  the  only  issue  submitted  to  the  jury  was  in  this  form  : 

Is  the  plaintiff  the  owner  in  fee  and  entitled  to  the  pos- 
session of  the  land  sued  for?  To  this  inquiry  the  response 
is,  that  he  is  not. 

The  action  was  commenced  on  February  10th,  1880,  in 
the  superior  court  of  McDowell,  in  which  county  the  land 
is  situate,  and  was  removed  by  consent  at  springy  term,  1882, 
to  the  county  of  Rutherford,  and  there  tried.  At  the  same 
term  and  previous  to  the  order  of  removal,  the  defendant 
filed  an  affidavit  wherein  he  states,  that  sometime  during 
the  previous  year  the  plaintiff  executed  a  quit-claim  deed 
conveying  all  his  interest  in  the  land  to  certain  parties, 
whose  names  he  meuliohs,  and  that  they  soon  after  by 
a  similar  deed  conveyed  the  same  to  one  Allan  Schenck,  a 
wealthy  resident  in  the  city  of  New  York,  in  trust  for  an 
associatiitn  of  organized  capitalists,  who  were  engaged  in 
mining  for  gold,  and  that  the  suit  was  now  carried  on  in 
their  interest  and  for  their  benefit  alone.  He  thereupon 
asked  that  notice  be  issued  to  the  plaintiff  and  he  be  re- 
quired t«,  give  a  justified  undertaking  with  sureties  to  secure 
his  costs,  should  the  plaintiff  fail  in  his  action.  No  response 
appears  in  the  recctrd  to  have  been  made  to  the  application. 

At  spring   lerni.  1883,  of  Rutherford  superior  court,  the 
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defendant  made  a  motion,  founded  upon  the  facts  contained 
in  his  affidavit,  to  dismiss  the  action  for  the  reason  that  the 
plaintiff  had  transferred  all  his  interest  in  the  land  to 
others,  and  had  none  now  in  the  pending  controversy,  while 
the  suit  was  prosecuted  solely  for  the  benefit  of  the  as- 
signees.    The  motion  was  refused. 

After  the  trial,  pursuant  to  a  notice  given,  while  it  was 
in  progress,  to  opposing  counsel,  and  upon  a  similar  affi- 
davit in  substance  but  more  minute  in  its  details,  the  de- 
fendant moved  that  judgment  be  entered  against  said 
Schenck  for  his  costs,  inasmuch  as  notice  had  been  pub- 
lished under  an  order  of  the  court  requiring  the  said 
Schenck  to  answer  or  demur  to  the  complaint  herein  filed, 
or  that  judgment  will  be  taken  against  him  for  the  relief 
demanded  in  the  complaint.  The  motion  was  allowed, and 
from  the  judgment  against  him  the  said  Allen  Schenck 
appeals. 

Mr.  M.  H.  Justice,  for  plaintifl^. 

Messrs,  Sinclair,  Forney,  and  Bdtchelor  &  Devereux,  for  de- 
fendant. 

Smith,  C.  J.,  after  stating  the  case.  From  the  judgment 
rendered  upon  the  verdict  the  plaintifi^  also  appeals,  he 
being  -allowed  to  do  so  without  giving  the  undertaking 
prescribed  by  law,  and  assigns  error  in  the  several  rulings 
to  which  the  exceptions  contained  in  the  record  are  taken. 
These  we  propose  first  to  consider.    • 

The  plaintiff  claimed  under  a  grant  issued  to  himself  in 
1874,  which  it  was  admitted  covered  the  land  in  dispute  and 
put  the  title  in  him,  unless  it  had  been  previously  divested, 
and  the  state  then  had  none  to  convey.  In  deducing  his 
title  from  older  deeds  and  long  and  continuous  possession 
under  them,  the  defendant  introduced  a  deed  from  James 
James  to  Roberts,  Bryan  &  Hardin,  bearing  date  on  March 


OCTOBER  TERM,  1884.  385 


Davis  «.  HiGemrs. 


1st,  1830,  to  the  admission  of  which  objection  was  made  by 
the  plaintiff,  on  the  ground  of  an  insufficient  probate  and 
unauthorized  registration.  The  probate  was  before  the 
clerk  of  Haywood  county,  and  after  registration  there,  upon 
his  certificate,  transmitted  to  McDowell,  when  probate  was 
again  adjudged  by  the  clerk  of  that  county,  and  the  deed 
again  put  upon  the  register's  book.  The  form  ofr  the  pro- 
bate was  as  follows  : 

"STATE  OF  NORTH  CAROLINA,! 

Haywood  County,      j 

I,  J.  K.  Boone,  clerk  of  the  superior  court  of  Haywood 
county,  do  hereby  certify  that  the  execution  of  the  forego- 
ing and  annexed  deed  of  conveyance  was  duly  proved  be- 
fore me  this  day  by  the  oath  and  examination  of  A.  Hig- 
gins,  who  being  duly  sworn  says  that  James  James,  the 
maker  thereof  is  dead,  and  that  William  Moore  and  John 
Woody  are  dead  or  beyond  the  limits  of  the  state.  And  it 
is  further  proved  by  the  oath  and  examination  of  L.  L. 
Moore,  that  he  is  well  acquainted  with  the  hand  writing  of 
the  said  William  Moore,  and  that  the  name  of  the  said 
William  Moore,  subscribed  as  a  witness  to  said  deed,  is  in 
the  proper  hand-writing  of  the  said  William  Moore. 

Let  the  same  with  this  certificate  be  registered.  .  Given 
under  my  hand  and  official  seal  this  20th  day  of  November, 
1863. 

J.  K.  Boone,    * 
Clerk  of  the  Superior  Court  of  Haywood  County." 

The  official  seal  is  annexed  to  the  certificate. 

The  appellant's  objection  is  not  pointed  to  any  partic- 
ular defect  in  the  probate,  as  warranting  registration  in  Mc- 
Dowell county,  but  we  suppose  it  rests  upon  sub-division  8, 
of  section  1246  of  The  Code,  which  provides  specially  for 
the  case  where  both  maker  and  subscribing  witnesses  are 
25 
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dead  or  non-residents,  and  authorizes  probate  to  be  made 
before  the  clerk  of  the  county  where  the  instrument  is  sought 
to  be  registered,  and  declares  such  proof  sufficient  for  regis- 
tration  therein. 

It  does  not  appear,  the  deed  not  being  in  the  transcript, 
whether  it  contains  also  land  lying  in  Haywood,  or  for 
what  purpose  the  instrument  was  sought  to  be  registered  iu 
Haywood  ;  and  hence,  as  error  to  be  corrected  must  be 
shown,  we  are  unable  to  see  that  the  case  comes  under  the 
provisions  of  the  paragraph  referred  to,  and  is  not  within 
the  terms  of  section  1248,  which,  when  the  lands  conveyed 
lie  in  two  counties  allows  proof  before  the  clerk  of  either. 

The  probate  is  not  obnoxious  to  the  objection  that  the 
evidence  is  confined  to  the  hand-writing  of  one  only  of  the 
subscribing  witnesses,  for  duch  is  held  sufficient  iu  Bumetl 
V.  Thompaofiy  13  Ired.,  379,  nor  that  it  is  insufficient  because 
the  witness  does  not  show  how  he  acquired  a  knowledge 
of  the  hand-writing,  as  is  held  in  Carrier  v  Hampton,  11 
Ired.,  307. 

A  probate,  in  words  almost  identical  with  those  before 
us,  is  declared  suffijient  in  Barwick  v.  Wood,  3  Jones,  306, 
in  the  opinion  in  which  Pearson,  J.,  uses  thid  language: 
"  We  think  where  a  witness  states  that  he  is  well  acquainted 
with  the  hand-writing,  he  is  qualified  to  testify  to  it  prima 
facte.  *  *  *  So  the  case  is  distinguishable  from  Carrier 
V.  Hampton,  for  there  the  witness  did  not  say  he  was  uW/ 
acquainted  with  the  hand-writing,  or  even  that  he  was  ac- 
quainted with  it,  but  swore  merely  that  the  signature  was 
in  the  hand-writing  of  the  grantor." 

But  the  court  permitted  the  deed  to  be  read  to  the  jury, 
being  thirty  years  old  and  proving  itself,  as  affording  color 
of  tiile  to  the  defendant. 

There  was  no  error  in  the  ruling  even  if  we  assume  an 
insufficient  probate,  since  an  ancient  deed,  such  as  ihis,  ac- 
companied with  a  consistent  possession  under  it,  may  be 
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read  without  proof  of  execution;  for  as  remarked  by  Ruf- 
PiN,  0.-J.,  it  is  the  accompauying  possession  of  the  land 
that  establishes  the  authenticity  of  an  ancient  deed.  Plum- 
mer  v.  Badcerville,  1  Ired.  Eq.,  262.  To  the  same  effect  is  1 
Greenl.  Evi.,  §§  144,530. 

And  again,  an  unregistered  deed  is  competent  evidence 
of  color  of  title  rendered  perfect  by  a  continuous  adverse 
possession  of  the  land,  according  to  its  terms,  for  the  period 
of  seven  years.  Campbell  v.  McArthuVf  2  Hawks,  33  ;  Har- 
din V.  Barrett f  6  Jones,  159. 

No  exceptions  were  taken  by  the  plaintiff  to  the  charge 
given  to  the  jury  ;  none  to  the  instructions  prayed  for  by 
the  defendant ;  none  asked  for  himself. 

In  the  course  of  the  argument  of  the  plaintiff's  counsel, 
be  insisted  on  plaintiff's  right  to  recover  all  the  land  de- 
scribed in  the  gTnui  to  himself,  not  covered  by  actual  occu- 
pation or  a  possemo  pedis  for  the  period  of  thirty  years  or 
more,  and  read  the  case  of  Berryman  v.  Kell/y^  13  Ired.,  269, 
to  sustain  bis  contention,  but  no  direction  to  this  effect  was 
requested  before  verdict. 

After  its  rendition,  the  cciuri  was  asked  to  note  an  excep- 
tion to  the  omission  to  charge  upon  this  point.  This  was  de- 
clined because  no  such  instruction  was  asked,  the  court  ad- 
ding that  if  it  had  been,  it  would  have  been  refused,  because 
it  wau  not  applicable  to  the  proofs  offered  in  this  case. 

Looking  into  the  evidence  of  possession  and  acts  of  own- 
ership, it  will  be  seen  that  they  were  under  deeds  with  def- 
inite boundaries  professing  to  p»ss  title,  and  not  a  naked 
occupation,  nor  mere  acts  done  on  the  land  unsupported  by 
a  paper  title.  These  extended  over  a  long  period  accompa- 
nied by  deed  as  far  back  as  1830,  and  without  such  deed, 
shown  in  evidence,  by  the  said  James  James  as  far  back  as 
1808. 

The  exceptions  of  the  plaintiff  are  untenable  and  we  sus- 
tain the  rulings  to  which  they  are  taken. 
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The  appeal  of  AlleD  Schenck  must  be  sustained.  He  was 
not  a  party  to  the  action,  and  although  he  may  have  ac- 
quired such  title  or  claim  as  the  plaintiff  possessed  daring 
the  progress  of  the  suit,  and,  being  directly  interested  in 
the  result,  may  have  employed  counsel  to  aid  in  the  prose- 
cution of  the  suit,  these  acts  did  not,  (nor  did  the  ordered 
publication  have  that  effect,)  make  him  a  party  to  it,  so  as 
to  warrant  any  judgment  against  him.  The  assignment 
put  an  end  to  the  plaintiff's  interest  in  the  subject  matter 
of  controversy,  and,  under  the  former  practice,  if  brought 
to  the  notice  of  the  court  in  a  plea  since  the  last  continu- 
ance, would  have  extinguished  his  cause  of  action.  Under 
the  present  system  the  cause  may  proceed,  notwithstanding 
a  transfer  of  the  property,  in  the  name  of  the  original  party, 
or  the  assignee  may  be  allowed  to  be  substituted  in  his 
place  by  the  express  provisions  of  the  statute.  The  Godk, 
§  188.  Had  the  appellant  applied  to  become  a  party  plain- 
tiff, the  court  would  have  required,  as  a  condition  in  giv- 
ing leave,  that  he  should  give  security  for  prosecuting  the 
action,  as  he  would  be  outside  of  the  order  which  dispensed 
with  it  for  the  plaintiff.  So,  in  our  opinion,  upon  the  facts 
brought  to  its  attention,  the  court  would  have  withdrawn 
the  leave  to  sue  in  forma  pauperis  And  dismissed  the  action, 
unless  a  proper  undertaking  was  given,  as  the  interest  of 
the  original  plaintiff  had  ceased. 

But  certainly,  when  the  plaintiff  had  conducted  his  suit 
to  a  verdict,  it  was  not  in  the  power  of  the  court  to  charge 
the  appellant,  who  is  not  judicially  known  in  the  action, 
with  the  costs  incurred  by  the  defendant  in  a  successful  re- 
sistance to  it. 

In  the  superseded  form  of  ejectment,  it  was  decided  that 
the  lessor's  entry  into  possession  of  the  land  sought  to  be 
recovered,  would  defeat  the  action;  but  in  order  to  this, 
the  entry  must  by  a  proper  plea   be  brought  to  the  notice 
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of  the  court.     Moore  v.  Fidler,  2  Jones,  205 ;  Thompson  v.  Red, 
Ib.y  412 ;  Johnson  v.  Swam,  Busb.,  335. 

It  must  be  declared  there  is  error  on  rendering  judgment 
against  the  appellant  Allan  Schenck,  and  the  same  is  re- 
versed with  costs. 

There  is  no  error  in  the  rulings  brought  up  for  review  in 
the  appeal  of  the  plaintiff  Davis,  and  they  are  affirmed. 

No  error  in  Oavis'  appeal. 

Error  in  Schenck 's  appeal. 

Judgment  accordingly. 


BROWN  CHEMICAL  COMPANY  v.  ATKINSON,  COBB  &  CQ. 

Contracts  in  commercial    transactions — Letter  evidence — FertU- 

izer  Tax — Parol  evidence  of  xisage. 

« 

1.  The  letter  of  a  partner  submitting  propositioDs  in  reference  to 
the  sale  of  goods,  in  response  to  inquiries  of  the  defendant,  is  ad- 
missible upon  tri  U  of  an  action  to  recover  the  price  of  the  goods, 
as  bearing  on  the  contract  of  sale. 

2.  Where  a  company  in  Baltimore  agrees  with  a  merchant  in  North 
Carolina  **  to  give  him  the  right  to  sell ''  its  commercial  fertilizer 
in  this  state,  the  contract  is  to  be  interpreted  as  meaning  the 
privilege  of  selling,  which  priyilege  must  be  acquired  by  payment 
of  the  license  tax  by  the  company. 

3.  Parol  evidence  is  admissible  to  show  the  custom  or  usage  of  a 
place  where  a  contract  is  entered  into;  and  this,  upon  the  princi- 
ple, that  it  is  presumed  the  parties  did  not  mean  to  express  in 
writing  the  whole  of  the  contract  by  which  they  intended  to  be 
bound,  but  a  contract  with  reference  to  such  usage. 

(Bobbitt  V.  Ins.  Co.,  66  N.  C,  70;  Moore  v.  Bason,  11  Ired.,  668; 
Vaughan  v.  BaUroad,  63  N.  C,  11,  cited  and  approved.) 
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Civil  Action,  tried  at  Spring  Term,  1884,  of  Wilson 
Superior  Court,  before  Shepherd,  J. 

The  action  was  brought  to  recover  for  goods  sold  to  the 
defendants.  The  allegations  in  the  pleadings  are  substan- 
tially set  out  in  the  opinion  of  this  court.  It  was  admitted 
that  the  contract  of  sale  was  made  in  the  town  of  Wilson, 
N.  C,  and  that  the  goods  (the  commercial  fertilizers)  were 
delivered  as  alleged. 

The  correspondence  between  the  parties  referred  to  in  the 
opinion,  and  bearing  upon  the  contract  and  the  issue  sub- 
mitted to  the  jury,  is  as  follows  : 

[Exhibit  "  A."]  Baltimore,  Md.,  Dec.  17, 1880. 

Messrs.  Baker  &  Cobb,  Wilson,  K  C. : 

Gentlemen  : — I  will  give  you  the  right  to  sell  Poweirs 
Prepared  Chemicals  and  Tip  Top  Fertilizer  at  Wilson  and 
Sparta,  North  Carolina,  on  the  following  terms:  PowelFs 
Chemicals  at  $9  cash  per  formula,  f.  o.  b.  here  ;  $9.50  your 
note  4  months;  $10  payable  November  1st,  1881,  as  per 
printed  terms  sent  herewith.  Tip  To  p. Fertilizer  I  will  sell 
you  in  car  load  lots  at  $27  f.  o.  b. ;  30  days  $28  ;  your  note 
4  months  $30;  payable  November  1st,  1881,  on  terms  as 
printed.  Pamphlets  will  be  mailed  to  every  farmer  in  your 
state,  and  the  Chemicals  advertised  in  every  paper  of  prom- 
inence. Yours,  &c., 

W.  S.  Powell,  Treasurer. 

^[Exhibit  *'F."]  Wilson,  N.  C,  Jan.  14, 1881. 

Brovm  Chemical  Co.  Baltimore: 

Dear  Sirs: — Please  ship  us  to  Wilson,  N.  C,  ten  tons 
(1  car  load)  Tip  Top.  Prepay  freight  and  we  will  remit 
amount  of  freight.  Send  circulars,  &c.,  for  us  to  distribute 
amongst  our  customers. 

Yours  truly, 

Atkinson,  Cobb  &  Ga 
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[Exhibit .  '*  G/']  Baltimore,  Md.,  Jan.  15, 1881. 

Mesfrrs.  Atkinson,  Cobb  &  Co.,  WiUon,  N.  C.  : 

Gentlemen  : — Your  kind  order  for  ten  tons  Tip  Top  Fer- 
tilizer to  hand  which  we  do  not  enter,  as  yoa  do  not  say  on 
what  terms  you  want  it,  and  our  invariable  rule  is  to  have 
all  understandings  first  to  prevent  misunderstandings  after- 
wards. We  submitted  two  propositions  to  your  partner 
when  in  our  office :  1st.  We  would  sell  you  on  30  days' 
time  f.  o.  b.  here  PowdPs  Chemicah  for  any  crop  per  formula 
at  $8.50,  in  car  load  lots,  and  Tip  Top  Fertilizer  at  $27  a 
ton,  same  terms,  or  if  your  reference  were  satisfactory,  your 
note  at  4  months,  6  per  cent,  interest  added,  would  be  ac- 
cepted as  cash.  The  2d  proposition  :  We  would  sell  you  on 
your  note,  payable  November  1st,  15  and  December  1st, 
equal  amounts  for  your  purchase,  secured  by  liens  of  the 
farmers  to  whom  the  fertilizers  were  sold,  or  other  satisfac- 
tory security,  at  your  option ;  note  bearing  interest  at  6  per 
cent,  per  annum  from  date  of.  shipments,  PoweWs  Prepared 
Chemicals  at  $9  a  formula,  and  Tip  Top  at  $80  on  same 
terms.  All  settlements,  whether  cash  or  time,  to  be  made 
in  our  office  within  30  days  from  date  of  shipments. 

Now,  gentlemen,  this  is  not  questioning  in  any  way  th^ 
responsibility  of  your  firm,  but  it  is  our  way  of  doing  busi- 
ness, and  for  our  correctness  and  responsibility  we  refer  you 
to  any  banker  or  merchant  in  the  city.  If  these  terms  are 
acceptable,  we  should  appreciate  your  approximating  about 
what  your  wants  will  be.  Our  orders  are  coming  in  very 
heavy,  and  we  do  not  wish  to  disappoint  you  if  we  can 
avoid  it. 

Yours,  &c.. 

Brown  Chemical  Co. 

[Exhibit  "  H."]  Wilson,  N.  C,  Jan.  18, 1881. 

Bfoum  Chemical  Co,,  Baltimore  : 
Dbar  Sir: — Yours  of  15th  to  hand.    We  propose  to  pay 
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cash  for  whatever  we  use  of  the  "Tip  Top"  at  prices  men- 
tioned  in  yours.  When  can  you  ship  us  a  lot  (say  car  load)? 
Please  let  us  hear  from  you.    Send  circulars,  &c. 

Yours  truly, 

Atkinson,  Cobb  &  Co. 
We  give  you  for  reference  Mrs.  Townsend,  Whitley  <k  Co., 
of  your  city. 

The  issue — "  Was  it  a  part  of  the  contract  that  the  liceDse 
tax  was  to  be  paid  on  the  guano  by  the  plaintiffs?  " 

To  show  the  contract  between  the  parties,  the  plainti£EB 
introduced  the  letters  marked  "  Exhibit  F,  G,  and  H." 

The  defendant,  James  T.  Cobb,  was  introduced  as  a  wit- 
ness for  the  defendants,  who  testified  that  on  the  17th  of 
December,  1880,  he  and  one  J.  H.  Baker  were  a  mercantile 
firm  in  Wilson,  under  the  name  and  style  of  Baker  &  Cobb: 
that  the  defendant's  firm  went  into  business  on  the  1st  day 
of  January,  1881 ;  that  on  the  said  17th  of  December  the 
defendant  had  a  conversation  with  W.  S.  Powell,  one  of  the 
plaintiff's  firm,  in  the  plaintiff's  office  .in  Baltimore,  in 
which  he  informed  him  that  the  defendant  firm  would  go 
into  business  on  the  first  of  the  next  January,  consisting  in 
part  of  himself  and  the  said  Baker ;  that  he  wished  to  know 
the  terms  on  which  fertilizers  could  be  bought  by  the  new 
firm  when  it  went  into  operation,  and  that  thereupon  the 
said  Powell  wrote  a  letter  addressed  to  the  said  Baker  & 
Cobb,  which  was  submitted  to  the  defendant  firm  in  Janu- 
ary, 1881,  upon  which  the  foreeoing  letter  of  defendants  to 
plaintiffs  of  January  14th,  1881,  was  written. 

The  letter  to  Baker  &  Cobb,  marked  "  Exhibit  A,"  was 
then  offered  in  evidence.  The  plaintiffs  objected.  Objec- 
tion overruled,  and  plaintiffs  excepted.  The  letter  was  then 
read  in  evidence. 

T.  J.  Hadley,  a  witn&ss  for  defendants,  was  asked  by  de* 
fendants'  counsel  what  was  the  custom  of  the  manufacturers 
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and  dealers  in  commercial  fertilizers  in  Baltimore  as  to  the 
payment  of  said  license  tax.  Plaintiffs  objected.  Objection 
overruled  and  plaintiffs  excepted. 

Plaintiffs'  counsel  was  then  allowed  to  examine  the  wit- 
ness, before  answering  the  questions,  as  to  the  grounds  of 
bis  knowledge  of  such  custom.  Whereupon  witness  stated 
that  he  had  been  in  business  since  1871 ;  that  since  the  act 
establishing  said  tax  he  had  dealt  in  four  different  brands 
of  fertilizers;  that  his  knowledge  was  based  on  newspaper 
reports  and  advertisement,  on  the  fact  that  the  agent  of  the 
department  of  agriculture  had  been  in  Wilson  and  had  not 
seized  the  fertilizers;  that  he  had  been  a  member  of  several 
firms,  and  had  dealt  largely  in  such  fertilizers,  and  was  fa- 
miliar with  the  dealings  in  fertilizers  in  Wilson  and  the 
surrounding  country ;  that  he  had  seen  licenses  issued  to 
different  mercantile  firms  and  the  agricultural  reports,  had 
heard  statements  made  by  the  agents  of  the  manufacturers 
and  dealers,  and  the  agent  of  the  department  of  agriculture ; 
that  be  did  not  know,  of  his  own  knowledge,  that  the  other 
dealers  in  Wilson  did  not  pay  said  tax,  but  that  it  was  gen- 
erally understood  and  acted  upon  that  the  taxes  were  paid 
in  Baltimore.  All  the  fertilizers  that  he  had  seen  brought 
here  were  marked  "  tax  paid."  There  is  a  general  ware- 
house in  Wilson  in  which  they  are  all  deposited  upon  ar- 
rival. 

The  plaintiffs  thereupon  objected  to  the  witness  answer- 
ing the  questions,  because  he  had  not  qualified  himself  to 
do  so.  The  objection  was  overruled,  and  plaintiffs  ex- 
cepted. 

The  witness  then  testified  that  he  knew  what  the  univer- 
sal custom  was,  and  what  was  generally  understood  and 
acted  upon  by  the  merchants  of  Wilson  and  vicinity  in  their 
dealings  with  fertilizer  companies  in  Baltimore ;  that  such 
custom  was  that  the  companies  paid  the  license  tax.  The 
plaintiffs  excepted. 
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The  jury  responded  to  the  issue  in  the  aGBrmative.  Mo- 
tion for  new  trial,  &c.  Judgment  for  the  defendants,  from 
which  the  plaintiffs  appealed. 

Msasrs,  Strong  &  Smedes^  for  plaintiffs. 
Messrs,  H,  F,  Murray  and  Connor  &  Woodardy  for  defend- 
ants. 

AsH£,  J.  The  plaintiffs,  partners  in  trade  and  doing  bu- 
siness in  the  city  of  Baltimore,  seek  by  this  action  to  re- 
cover from  the  defendants,  merchants  and  partners  doing 
business  in  the  town  of  Wilson,  North  Carolina,  the  bal- 
ance of  the  value  of  forty  tons  of  "Powell's  Tip  Top  Fertil- 
izer" at  twenty-seven  dollars  per  ton,  sold  and  delivered  to 
the  defendants  between  January  1st  and  March  1st,  1881, 
at  Wilson. 

The  plaintiffs  allege  that  only  the  sum  of  $595  has  been 
paid  by  the  defendants,  and  they  demand  judgment  for  the 
balance. 

The  defendants  plead  a  counter-claim,  and  allege  that 
the  plaintiffs  agreed  to  give  them  the  right  to  sell  the  fer- 
tilizer in  North  Carolina,  the  right  to  do  which  could  only 
be  acquired  by  the  payment  of  a  tax  of  $500  to  the  board 
of  agriculture;  but  that  after  the  receipt  of  the  goods  at 
Wilson,  in  consequence  of  the  failure  of  the  plaintiffs  to 
pay  said  tax,  the  fertilizer  was  seized  by  the  commissioner 
of  agriculture  and  the  defendants  were  compelled  to  pay 
the  $500  tax  to  rel.ieve  the  fertilizer  from  the  seizure. 

The  only  issue  raised  by  the  pleadings  which  was  sub- 
mitted to  the  jury,  was : 

"  Was  it  a  part  of  the  contract  that  the  license  tax  was  to 
be  paid  on  the  guano  by  the  plantiffs  ?  " 

On  the  trial  of  the  issue  several  exceptions  were  taken 
by  the  plaintiffs  to  His  Honor's  ruling  in  the  admission  of 
testimony,  and  to  his  refusal  after  verdict  to  grant  a  new 
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trial  because  of  errors  assigned  in  his  ralings,  and  his  re- 
fasal  to  render  a  judgment,  notmthstanding  the  verdict, 
upon  the  admission  of  the  defendants. 

The  first  exception  was  to  the  admission  of  the  letter 
written  by  W.  S.  Powell,  treasurer,  to  the  defendants,  dated 
Baltimore,  December  17th,  1880,  and  marked  *'  A ''  in  the 
record.  The  ground  of  the  objection  to  the  reception  of 
the  letter  is  not  stated  in  the  record.  If  Powell  was  one  of 
the  firm  of  the  Brown  Chemical  Company,  the  letter  was 
admissible  as  a  proposition  from  the  company.  James  T. 
Cobb,  one  of  the  defendants  examined  as  a  witness  in  their 
behalf,  testified  that  before  the  date  of  this  letter  he  was  in 
Baltimore  in  December,  1880,  and  had  a  conversation  with 
Powell,  the  writer  of  the  letter,  who  was  one  of  the  partners 
of  the  plaintifif  firm,  in  their  office,  in  reference  to  the  terms 
upon  which  he  and  his  partners  could  purchase  fertilizers 
from  the  plaintiff  company,  and  afterwards  they  received  the 
letter  in  question  from  the  plain tififs.  In  the  plaintiffs'  let- 
ter to  them,  marked  "  G,"  they  say,  *'  we  submitted  two 
propositions  to  your  partner  when  in  our  ofiice."  This  evi- 
dently referred  to  the  interview  between  the  witness  Cobb 
and  Powell,  for  it  does  not  appear  that  either  of  the  partners 
of  the  defendant  firm  was  at. any  other  time  in  their  office; 
and  it  recognized  Powell  as  a  partner,  and  also  the  proposi- 
tions made  by  Powell  to  Cobb.  For  the  propositions  of 
Powell  were  not  made  at  that  time,  but  subsequently,  in  the 
letter  of  date  December  17th,  1880,  in  response  to  the  in- 
quiries made  by  the  defendant  Cobb  at  the  interview  in 
the  office.  And  Powell  being  shown  to  be  a  partner,  the 
letter  was  admissible  in  evidence ;  and  it  was  proper  to  be 
left  to  the  jury,  in  connection  with  the  other  letters  offered 
in  evidence,  as  bearing  upon  the  issue  before  them. 

The  letters  were  all  about  the  same  subject  matter  between 
the  same  parties,  and  referring  to  the  same  contract,  and 
were  therefore  admissible.    BobbUt  v.  Inswrance  Co.^  66  N. 


^  I 
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C,  70 ;  Starkie  on  Evi.,  95 ;  2  Parsons  on  Cont.,  563 ;  Cd- 
bum  V.  Dawsm,  10  C.  B.,  4  Eng.  L.  and  Eq.,  378. 

The  letters  objected  to  had  a  direct  and  important  bear- 
ing upon  the  question  submitted  to  tbe  jury.  The  plaintifis, 
through  their  partner  Powell,  say,  "I  will  give  you  the  right 
toselPTip  Top  Fertilizer '  at  Wilson  and  Sparta,  North 
Carolina,"  upon  terms  thereafter  mentioned.  What  was 
the  right  stipulated  to  be  given  ?  Can  it  be  other  than  the 
privilege  of  selling  the  article  in  this  state?  But  by  section 
2190  of  The  Code,  that  privilege  can  only  be  acquired  by 
paying  the  tax  of  $500,  and  to  give  the  privilege  necessa- 
rily implied  that  the  plaintiffs  had  acquired  the  privilege 
to  do  so. 

The  second  and  third  exceptions  were  to  the  ruling  of 
the  court  in  admitting  evidence  in  regard  to  the  custom  of 
manufacturers  and  dealers  in  commercial  fertilizers  in  Bal- 
timore, as  to  the  payment  of  said  license  tax.  The  plaiu- 
tiffs  objected  to  the  introduction  of  the  testimony  and  to 
the  competency  of  the  witness  who  was  offered  to  establish 
the  custom. 

The  witness  (Hadley),  after  stating  the  means  and  oppor- 
tunities he  had  had  of  obtaining  a  knowledge  of  the  cus- 
tom (which  we  think  were  sufficient  to  make  him  compe- 
tent to  speak  of  the  custom),  testified  that  he  knew  what 
the  universal  custom  was,  and  what  was  generally  under- 
stood and  acted  upon  by  merchants  of  Wilson  and  vicinity 
in  their  dealings  with  fertilizer  companies  in  Baltimore; 
and  that  stick  custom  vms  that  the  companies  paid  the  license  tax. 

We  are  of  opinion  the  testimony  of  the  witness  was  suffi- 
cient to  establish  the  existence  of  the  custom  or  usage  in 
the  town  of  Wilson,  and  afforded  evidence,  pertinent  to  the 
issue,  to  be  considered  by  the  jury,  for  it  was  admitted  od 
the  trial  that  the  contract  was  made  in  the  town  of  Wilson; 
and  every  contract  with  respect  to  any  business  or  dealing, 
when  the  contrary  is  not  expressed,  or  cannot  be  reasonably 

ferred,  is  presumed  to  be  made  with  reference  to  the  usage 
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of  the  place  where  it  is  entered  into.  The  question,  then, 
propounded  to  the  witness — what  was  the  custom  of  manu- 
facturers and  dealers  in  commercial  fertilizers  in  Baltimore, 
as  to  the  payment  of  the  license  tax  ?  must  be  taken  as 
having  reference  to  those  dealings  with  traders  in  the  town 
of  Wilson.  And  it  is  well  settled  that  parol  evidence  may 
be  admitted  to  show  a  custom  or  usage  of  a  place  where  a 
contract  is  entered  into,  for  the  purpose  of  annexing  inci- 
dents to,  and  explaining  the  meaning  of  terms  used  in  it, 
Moore  w.  EasoHy  11  Ired.,  568;  and  this  court  in  deciding 
that  case  relied  upon  the  case  of  HuUon  v.  Warreny  1  M.  & 
W.,  475,  which  is  a  leading  English  decision  upon  the  sub- 
ject, where  it  was  held  that,  in  commercial  transactions, 
extrinsic  evidence  of  a  custom  and  usage  is  admissible  to 
annex  incidents  to  written  contracts  in  matters  with  respect 
to  which  they  are  silent.  The  same  rule  has  also  been  ap- 
plied to  contracts  in  other  transactions  of  life,  in  which 
known  usages  have  been  established  and  prevailed.  And 
this  has  been  done  upon  the  principle  of  presumption  that 
in  such  transactions  the  parties  did  not  mean  to  express  in 
writing  the  whole  of  the  contract  by  which  they  intended 
to  be  bound,  but  a  contract  with  reference  to  these  known 
usages.  On  same  point,  we  refer  to  Starkie  on  Evi.,  709  ; 
Wigglesworth  v.  Dollison,  Doug.,  201 ;  Van  Ness  v.  Packardy  2 
Pet.,  137,  and  Vaughan  v.  Railroad,  63  N.  C,  11. 

The  fourth  exception,  to  the  refusal  of  His  Honor  to 
grant  a  new  trial,  cannot  be  sustained,  for  that  was  a  mat- 
ter within  his  discretion. 

And  the  last  exception  which  was  to  his  refusal  to  render 
judgment  in  behalf  of  the  plaintiffs,  non  obstante  veredicto, 
was  properly  overruled,  tor  we  see  nothing  in  the  record 
which  could  have  warranted  the  court  in  rendering  such  a 
judgment. 

There  is  no  error,  and  the  judgment  of  the  superior  court 
is  therefore  affirmed. 

No  error.  Affirmed. 
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SAMUEL  RUFFIN  and  others  v.  C.  B.  HARRISON  and  others. 
Modification  of  Judgment — Rehearing. 

A  rehearing  will  not  be  granted  upon  a  summary  motion  to  modify 
a  final  judgment  of  this  court.     See  ante,  76. 

{Moore  v.  Hinnant,  90  N.  C,  163,  cited  and  approved.) 

Motion  to  modify  judgment,  heard  at  October  Term, 
1884,  of  The  Supreme  Court. 

Messrs.  Beade,  Busbee  &   Busbee   and  J.  B.  Batchebr,  for 
plaintiffs. 
Messrs.  Puller  &  Snow  and  E.  C.  Smith,  for  defendants. 

Merrimon,  J.  At  this  term  of  the  court  the  defendants^ 
Ellis  and  wife/ind  Penelope  Egerton,  filed  their  petition  to 
rehear,  and  they  prayed  therein  that  an  iujuuction  be 
granted  restraining  the  collection  of  the  execution  hereto- 
fore issued  in  this  case  against  them,  pending  the  applica- 
tion to  rehear.  We  denied  the  motion  for  an  injunction, 
and  our  opinion  in  that  respect  (ante,  76)  was  taken  as  a 
strong  intimation  that  the  application  to  rehear  would  be 
denied  upon  the  final  hearing  upon  the  merits. 

The  same  parties  then  filed  their  other  petition  alleging 
that  the  defendant  M.  F.  Harrison  is  liable  for,  and  ought 
in  equity  to  be  required  to  pay,  for  their  exoneration,  the 
sum  of  money  they  are  required  by  the  final  decree  in  this 
acUon  to  pay  :  and  they  pray  that  the  court  will  amend  and 
modify  its  decree  entered  at  the  last  term,  so  as  to  give  the 
relief  demanded. 

We  need  not  consider  now,  whether  or  not  the  petitioners 
miirbt  have  the  relief  they  demand  in  a  proper  action  for 
that  purpose:  or  whether  they  might  have  litigated  their 
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rights  as  against  the  defendant  M.  F.  Harrison  and  bad 
any  measure  of  relief  in  this  action  before  the  final  decree; 
because,  the  court  has  no  power  to  amend  or  modify  the 
final  decree,  entered  at  the  last  term,  upon  an  application 
like  this.  * 

After  final  judgment,  the  court  cannot  disturb  it,  unless' 
upon  an  application  to  rehear,  or  for  fraud,  accident  or  mis- 
take alleged  in  an  independent  action;  or, perhaps,  in  some 
cases,  a  party  might  be  relieved  against  a  "judgment,  order 
or  other  proceeding  taken  against  him  through  his  mistake, 
inadvertence,  surprise,  or  excusable  neglect,"  within  a  year 
after  the  entry  of  the  same.  The  Code,  §  274 ;  Moore  v. 
Hinnant,  90  N.  C,  163.  This  of  course  does  not  imply  that 
the  court  has  not  power  to  correct  the  entry  of  its  orders, 
judgments  and  decrees  so  as  to  make  them  conform  to  the 
truth  of  what  the  court  did  in  granting  them, or  to  set  aside 
an  irregular  judgment  in  a  proper  case. 

The  practical  effect  of  granting  the  prayer  of  the  peti- 
tioners would  be  to  give  them  the  benefit  of  a  rehearing, 
upon  a  summary  application  to  change  the  final  decree  at  a 
term  of  the  court  subsequent  to  that  at  which  it  was  granted. 
We  are  not  aware  of  any  rule  of  procedure  or  practice  that 
warrants  such  action.  The  application  must  be  denied, and 
the  petition  in  this$  respect  dismissed.     It  is  so  ordered. 

Petition  dismissed. 


HURST,  MILLER  &  CO.  v.  EVERETT  &  EVERETT. 

Counter- daim — Set-off — RecovpTiient — Jurisdiction. 

1.  A  counter-claim  includes  any  defence  (except  a  demurrer)  which 
does  DOt  amount  to  a  plea  in  bar.     Th&  Code,  §244. 
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2.  But,  strictly,  a  counter-claim  is  a  cross-action  against  the  plain- 
tifi  in  which  the  defendant  may  have  afflmative  relief;  but  it 
must,  like  a  complaint,  state  the  cause  of  action  and  demand  the 
relief  to  which  the  defendant  alleges  he  is  entitled ;  and  it  there- 
fore falls  under  the  limitation  to  the  jurisdiction  of  a  Justice  of 
the  peace. 

3.  And  if  no  relief  be  prayed,  it  is  not  a  cross-action,  but  may  be 
either  a  set-off  or  recoupment :  — 

A  set-off,  when  the  defence  is  a  distinct  and  independent  cause 
of  action  arising  in  contract,  and  out  of  a  transaction  extrinsic 
to  the  plaintiff  ^s  cause  of  action ; 

A  recoupment,  when  the  defence  is  matter  growing  oat  of  or 
connected  with  the  subject  of  the  action,  that  is,  a  defendant 
sued  for  a  debt  or  damages  may  diminish  the  damages  suffered  by 
himself  on  account  of  the  plaintiff's  breach  of  the  satne  contract. 

4.  Therefore,  where  plaintiff  sues  for  goods  sold  and  delivered  or 
upon  notes  given  therefor,  the  defendant  may  set  up  a  counter- 
claim for  damages  sustained  by  the  plaintiff's  failure  to  deliver 
goods  of  the  quality  contracted  for,  and  recoup  the  damages 
he  has  suffered  to  the  amount  claimed  in  plaintiff's  complaint: 
and  when  several  actions  are  brought  in  a  Justice's  court  upon 
notes,  as  here,  he  has  the  right  to  set  up  such  defence  in  each, 
until  the  amount  of  his  damages  is  exhausted;  and  on  appeal  to 
the  superior  court  where  the  actions  were  consolidated*  he  has 
the  right  to  recoup  the  whole  amount  of  such  damages. 

(Boyett  V.  Vauglian,  85  N.  C,  363;  Meiieely  v.  Craven,  86  N.  C,  364; 
Garrett  v.  Love,  89  N.  C,  205;  Derr  v.  8ttibbs,  83  N.  C,  639:  Mc- 
Clenahanv.  Gotten,  lb.,  332:  LtUz  v.  Thompson,  87  N.  C,  334, 
cited  and  approved.) 

Civil  Action,  tried  at  Spring  Term,  1884,  of  Swain 
Superior  Court,  before  Graves,  J. 

The  action  originally  consisted  of  five  distinct  actions, 
tried  before  a  justice  of  the  peace  and  carried  by  appeal  to 
the  superior  court. 

The  facts  are  that  the  plaintiffs  sold  the  defendants,  by 
sample,  $800  worth  of  boots  and  shoes,  and  guaranteed  they 
should  be  of  like  quality  with  the  samples.  Before  the 
goods  were  shipped,  the  several   notes,  offered  in  evidence. 
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were  mailed  to  the  defendants  and  signed  by  them  and  re- 
turned to  the  plaintiffs. 

The  five  actions  brought  before  the  justice  of  the  peace  were 
for  these  goods,  sold  and  delivered,  and  each  action  was  to 
recover  an  amount  corresponding  with  the  amounts  of  the 
several  notes.  The  corresponding  notes  were  offered  in  evi- 
dence in  support  of  the  plaintiffs'  complaint  in  each  case. 
The  execution  of  the  notes  was  not  denied. 

The  defendants  answered  in  each  case,  claiming  a  ^*  set- 
off and  counter-claim"  for  damages  sustained  by  them  by 
reason  of  the  failure  of  the  plaintiffs  to  supply  goods  of  the 
quality  contracted  for.  The  justice  gave  judgment  for  the 
plaintiffs  in  each  case,  and  the  defendants  appealed  to  the 
superior  court,  where,  on  motion  of  the  defendants'  counsel, 
the  several  actions  were  consolidated. 

On  the  trial  in  ihe  superior  court,  the  plaintiffs  offered  in 
evidence  the  notes  of  the  defendants,  and,  the  notes  not  be- 
ing denied  by  them,  the  plaintiffs  rested  their  case. 

The  defendants  objected  that  though  judgments  had  been 
rendered  on  the  notes  by  the  justice  of  the  peace,  they  had 
not  been  **  dashed."  The  court  said,  while  it  was  proper  to 
write  the  word  **  judgment  "across  the  face  of  the  notes  on 
which  judgments  were  given,  yet  the  failure  of  the  justice 
to  do  so  did  not  render  the  notes  incompetent  evidence. 

The  defendants  then  offered  evidence  that  since  these 
judgments  were  rendered,  the  notes  had  been  withdrawn 
from  the  justice's  court,  and  a  suit  brought  on  them  in  the 
federal  court  at  Asheville,  which  was  then  pending  on  a 
plea  of  abatement ;  but  His  Honor  held  that,  notwithstand- 
ing such  suit,  the  state  court  having  acquired  jurisdiction 
was  not  ousted  of  it,  and  no  judgment  having  been  pleaded, 
and  no  plea  of  lis  pendens  having  been  made,  the  court  here 
must  proceed  with  the  case. 

The  defendants  offered  to  show  that  the  goods  shipped 
to  them  by  the  plaintiffs  were  not  of  the  quality  repre- 
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sented  by  the  aampleiif  but  were  in.  fact  inferior^  and  not 
worth  as  much  by  fifty  per  cent. ;  and  they  insisted  that 
by  reason  of  the  false  warranty  they  had  sustained  dam- 
ageslfor  a  large,  amount — at  least  four  hundred  dollara 

The  court.being  of  opinion  that»  as  the  contract  of  pur- 
diase  was  one  transaction  >  the  damages  arising  out  of  it 
were  not  divisible,  and  that  the  justice  of  the  peace  had  no 
jurisdictioD,  for  that,  according  to  the  defendants'  cm) 
showing,  it  was  for  more  than  two  hundred  dollars  ;  and  no 
part  thereof  being  remitted  and  the  justice  not  having  ju- 
risdiction of  the  counter-claim,  the  superior  court  on  ap- 
peal had  no.  jurisdiction,  although  the  several  actions  bad 
been  consolidated,  and,  although  the  defendants  insisted, 
(the  actions  having  been  consolidated,)  they  had  the  right 
to  set  off  damages  to  the  amount  of  |800. 

His  Honor  therefore  ruied  that  no  counter  claim  had 
been  pleaded  of  which  the  court  had  jurisdiction  ;  and,  be- 
ing^further  of  the  opinion  that  defendants  haviug  given 
the  said  notes  for  sums  within  a  justice's  jurisdiction,  and 
there  being  no  suggestion  that  the  same  was  done  iu  fraad 
of  jurisdictiou,  His  Honor  directed  a  verdict  to  be  entered 
for  the  plaintiffs,  and  the  defendants  appealed. 

No  counsel  for  plaintiffs. 

Messrs.  Battle  &  Mordecai,  for  defendants. 

Ashe,  J.  The  defendants  pleaded  before  the  justice  a 
**set-off  and  counter  claim,''  and  to  sustain  their  defence 
offered  to  show  that  the  bootu  and  shoes,  for  which  the 
notes  were  given,  were  not  of  the  quality  recommended  by 
the  plaintiffs ;  and  on  the  trial  in  the  superior  court  tbey 
offered  evidence  to  the  effect  that  the  *' boots  and  shoes" 
were  not  of  the  quality  represented  by  the  samples,  and  by 
reason  of  the  false  warranty  they  had  sustained  damages 
to  the  amount  of  four  hundred  dollars.     But  His  Honor 


cbarged'the  jury  that  the  defence  set  up  could  not  avail 
the  defendants;  jfbT  the  reason  that  no  counter-claim  bad 
been  proved  of  which  the  court  had  jurisdiction ;  and  as 
the  contract  of  purchase  was  not  divisible  and  the  claim 
for  damages  set  up  was  for  more  than  two  hundred  dollars, 
the  justice  of  the  peace  had  no  jurisdiction. 

If  the  defence  set  up  by  the  defendants  was  a  counter- 
claim in  the  strict  sense  of  that  term,  His  Honoris  ruling 
was  correct,  that  is,  if  the  defendants  had  pleaded  the  coun- 
ter-claim as  a  cross  action  against  the  plain tifiS.  But  that, 
they  have  not  done. 

In  those  cases  where  it  has  been  held  that  a  justice  of  the 
peace  had  no  jurisdiction  of  a  counter-claim  for  a  demand 
over  two  hundred  dollars,  the  counter-claim  was  set  up 
as  a  cross-action,  and  judgment  was  demanded  against  the 
plaintiffs.  Boyett  v.  Vaughan,  85  N,  C,  363;  Meneely  v. 
Graven,  86  N.  C,  364. 

A  counter-claim  as  defined  in  The  Code,  §  244,  is : 

1.  A  cause  of  action  arising  out  of  the  contract  or  trans- 
action set  forth  in  the  complaint  as  the  foundation  of  the 
plaintiff's  claim,  or  connected  With  the  subject  of  the  ac- 
tion. 

2.  In  an  action  arising  on  contract,  any  other  cause  of 
actif»n  arising  also  on  contract,  and  existing  at  the  com- 
mencement of  the  action. 

A  counter-claim  includes  every  defence  to  the  action,  ex- 
cept a  demurrer,  which  does  j;iot  amount  to  a  plea  in  bar. 
It  therefore  includes  recoupment  and  set-off,  and  yet  neither 
of  these  is  a  counter-claim  in  the  strict  sense  of  the  term. 
In  that  sense,  a  counter-claim  is  a  cross-action  acrainst  the 
plaintiff,  and  in  statin$y  the  cause  of  action  it  is  governed 
and  judged  by  the  same  rules  which  apply  to  the  com- 
plaint: the  facts  alleged  must  be  sufficient  to  constitute  the 
cause  of  action,  and  the  relief  to  which  the  defendant  is  en- 
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titled  should  be  properly  demanded,  Pomeroy  on  Rem. 
and  Rem.  Rights ;  Garrett  v.  Love,  89  N.  C,  205. 

Where  the  counter  claim  does  not  pray  for  relief  against 
the  plaintiff,  it  is  not  a  cross-action,  but  may  be  either  a 
set-ofiP  or  recoupment.  A  set-off  is  very  clearly  included  in 
the  second  sub-division  of  section  244,  and  it  is  recognized 
as  a  plea  that  is  warranted  by  The  Cod£  in  Derr  v.  Sb660, 
83N.  C,  539  and  McClenahan  v.  CoUen,  lb.,  332.  In  the 
latter  case,  the  court  held  that  a  cross-demand  may  be 
pleaded  in  bar,  as  formerly,  if  it  be  equal  to  or  greater  than 
the  plaintiff's  demand  ;  or  the  defendant  may  plead  it  as  a 
defence,  so  called,  under  The  Code,  the  defence  havipg  no 
other  operation  than  to  defeat  the  action,  and  not  admitting 
of  a  judgment;  or  he  may,  if  he  will,  instead  of  pleading  it 
as  a  bar  merely,  set  up  his  demand  under  the  name  and 
with  the  proper  prayer  of  a  counter-claim,  in  which  case 
he  may  have  judgment  for  the  excess. 

Set-off,  recoupment  and  counter  claim  are  here  recog- 
nized as  the  only  modes  by  which  a  defendant  may  use  his 
cross-demand  in  an  action  brought  by  the  plaintiff  against 
him. 

We  have  defined  counter-claim  proper.  A  set-off,  as 
originally  provided  by  statute,  was  the  right  of  a  defendant 
when  sued  for  a  debt  to  counter-balance  it,  in  whole  or  in 
part,  by  setting  up  as  a  defence  a  demand  of  his  own  against 
the  plaintiff.  Under  the  old  system,  it  was  required  to  be 
a  certain  demand,  or  one  that  might  be  reduced  to  a  cer- 
tainty ;  but  it  is  enlarged  by*THE  Code,  and  now,  under 
the  second  sub  division  of  section  244,  embraces  the  setting 
up  of  any  cause  of  action  arising  in  contract.  Bliss  on  Code 
Pleading,  §  378.  But  a  set-off  always  arises  out  of  a  trans- 
action extrinsic  to  the  plaintiff's  cause  of  action.  Water- 
man on  Set-off,  40. 

A  recoupment  is  a  defence  by  which  a  defendant,  when 
sued  for  a  debt  or  damages,  might  recoup  the  damages  saf 
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fered  by  himself  from  any  breach  by  the  plaintiff  of  the  same 
contract.  Pomeroy,  mpra,  §  731.  And  in  Latz  v.  Thompson^  87 
N.  C,  384,  it  is  held  that  where  a  justice  has  jurisdiction  of 
the  principal  matter  of  an  action,  he  also  has  jurisdiction  of 
incidental  questions  necessary  to  its  determination,  and 
hence  may  even  admit  an  equity  to  be  set  up  as  a  defence. 

There  are  many  resemblances  and  dissimilarities  between 
these  several  defences.  In  a  counter-claim  to  an  action 
upon  a  contract,  where  a  judgment  is  prayed  against  the 
defendant,  he  may  receiver  the  excess,  if  any.  If  no  judg- 
ment or  relief*  is  prayed,  it  is  a  set-off,  if  it  is  a  claim  dis- 
tinct from  and  independent  of  the  action.  But  if  it  is  a 
matter  growing  out  of  or  connected  with  the  subject  of  the 
action,  then  it  is  recoupment. 

In  our  case  the  defendants  pleaded  ''  set-off  and  counter- 
claim," but  they  demanded  no  relief  against  the  plaintiffs, 
and  the  defense  set  up  arose  out  of  the  contract  set  forth  in 
the  complaint,  and  their  defence  therefore  fell  under  the 
head  of  recoupment.  That  being  so,  there  can  be  no  reason 
why  the  defendants  may  not  recoup  the  damages  sustained 
by  reason  of  the  breach  of  contract  by  the  plaintiffs,  irre- 
spective of  the  amount.  It  is  not  a  counter-claim  where  re- 
lief is  demanded,  which,  being  a  cross-action,  is  therefore 
held  to  fall  under  the  limitation  to  the  jurisdiction  of  a 
justice  of  the  peace. 

This  view  of  the  case,  founded  upon  the  statutes,'  the 
authorities,  and  the  "  reason  of  the  thing/'  leads  us  to  the 
coDclusion,  that  when  the  defendants  were  sued,  no  matter 
whether  for  goods  sold  and  delivered  or  upon  one  of  the 
notes  given  in  payment  therefor,  they  had  the  right  to  re- 
coup the  damages  they  had  sustained  to  the  amount  of  the 
sum  claimed  in  the  plaintiff's  complaint,  and  so  on  in  each 
action,  '^ totiea  quoties"  until  the  amount  of  their  damages 
should  be  exhausted.  And  this  defence,  having  attached  to 
the  action  while  in  the  justice's  court,  followed  the  cases  on 
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appeal ;  and  when  the  several  actions  were  eonsolidated  in 
the  superior  court,  the  defendants  bad  the  right  to  recoup 
the  whole  amount  of  such  dameges,  as  they  might  be  able 
to  prove  they  had  sustained,  from  the  plaintiffs'  recovery. 

There  is  error.  Let  this  be  certified  to  the  court  below 
that  a  venire  de  novo  may  be  awarded. 

Error.  Venire  de  novo. 


SARAH  A.  USRY  v.  M.  H.  SUIT  and  others. 

Reference — Judgment —  Variance — Pleading,  defect  of  parties— 
Jurisdiciiony  mm  demanded — Guardian  and  ward — Negotia- 
ble Paper — StaJtute  of  Limitatioiis. 

1.  The  facts  foand  in  a  reference  are  conclusive,  unless  it  shoold 
appear  they  were  found  without  evidence  or  upon  improper  evi- 
dence. 

2.  As  it  nowhere  appears  in  the  record  that  the  plaintiff,  in  her  rep- 
resentative capacity  as  administratrix,  was  made  a  party,  it  was 
proper  in  the  court  below  to  refuse  judgment  affecting  her  as 
such. 

3.  Na  variance  between  allegation  and  proof  is  material  unless  it 
actually  misleads  the  adverse  party ;  Hence  where  plaintiff  sues  upon 
a  bond,  which  by  virtue  of  previous  transactions  was  in  the  hands 
of  one  of  the  defendants,  alleging  the  amount  thereof  to  be 
$550  or  thereabouts,"  dated  January  8th,  1860;  and  the  bond  pro- 
duced in  evidence  by  the  defendant  was  for  $549,  dated  January 
8th,  1860;  Held,  no  variance.  * 

4.  An  objection  for  defect  of  parties  must  be  raised  by  proper  plead- 
ing.   Thb  Code,  §  242. 

« 

5.  Wh^re  the  sum  demanded  in  good  faith  exceeds  t200,  the  supe- 
rior court  has  jurisdiction. 
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6.  A  bond  xoade  payable  to  a  guardian  is  In  equity  the  pzoperty  of 
the  ward,  and  salt  may  be  brought  upon  it  by  the  ward  when  t)ie 
same  was  turned  over  in  the  guardian-settlement,  notwithstand- 
ing the  legal  title  may  have  been  transferred  by  the  guardian's 
endorsement  to  another. 

7.  Although,  as  to  the  endorsee. in  such  case,  the  three  year  statute 
may  bar  his  right  of  action  on  the  bond,  yet  that  lapse  of  time 
does  not  affect  the  right  of  action  of  the  ward  (to  whom  the  bond 
belonged  from  the  moment  of  its  execution)  which  in  this  case 
accrued  prior  to  August,  1868,  and  is  governed  by  the  statutes  in 
force  before  that  date. 

8.  In  such  case  the  right  of  action  was  not  conferred  by  section  55 
of  the  Code  of  Civil  Procedure,  but  that  statute  simply  enlarged 
rhe  ward's  remedy  for  enforcing  a  right  of  action  already  accrued 
at  law  as  well  as  In  equity. 

(Barrett  v.  Henry,  86  N.  C,  321;  Hanner  v.  McAdoo,  86  N.  C,  370; 

White  y.  Utley,  lb.,  415;  Yotmgv.  BoUins,  90  N.  C,  126;    W(rrthy 

•     V.  Shields,  lb.,  192;  Gorman  v.  Bellamy,  82  N.  C,  496;  Brmm  v. 

Marris,  83  N.  C,  251;  Brickdl  v.  Bell,  84  N.  C,  82;   Wiseman  v. 

WitTierow,  90  N.  C,  140,  cited  and  approved.) 

Civil  Action,  tried   at.  Fall  Term,  1883,  of  Granville 
Superior  Court,  before  MacRae,  J. 
Defendants  appealed. 

Messrs.  BateJielor  &  Deverefux,  for  plaintiff. 
Mr.  M.  V,  Lanier,  for  defendants. 

Mebrimon,  J. — The  material  facts  of  this  case  are  these : 
The  plaintiff,  whose  maiden  name  was  Suit,  became  of  the 
age  of  twenty-one  years  on  the  30th  day  of  May,  1860.  She 
intermarried  with  Samuel  Usry  on  the  14th  day  of  Decem- 
ber, 1870,  and  he  died  intestate  in  the  year  1874,  and  there- 
siffcer  the  plaintiff  became  his  administratrix.  Her  brother, 
Robert  S.  Suit,  became  of  the  age  of  twenty-one  years  on 
the  7th  day  of  April,  1863 ;  and  his  sister  Lucina  C.  Ben- 
nett, became  of  the  age  of  twenty-one  years  on  the  80th 
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day  of  September,  1865,  having  intermarried  with  Charles 
W.  Bennett  on  the  ISth  day  of  January,  1865. 

In  May  of  the  year  1865,  James  R.  Suit  became  the  guar- 
dian of  the  persons  above  named  (except  the  said  Charles), 
then  infants  under  the  age  of  twenty-one  years,  and  as  such 
guardian,  received  for  his  said  wards  considerable  sums  of 
money  and  bonds  for  money. 

On  the  8th  day  of  January,  1860,  the  defendants,  M.  H. 
Suit  and  E.  F.  Suit,  executed  to  the  said  guardian  for  his 
said  wards,  theix  single  bond  for  1549.00,  due  one  day  from 
date ;  and  on  the  29th  day  of  November,  1863,  Robert  S. 
Suit,  having  attained  the  age  of  twenty-one  years,  received 
from  his  guardian  $345.80,  and  this  sum  was  on  that  day 
credited  on  said  bond,  the  same  having  been  paid  by  M. 
H.  Suit,  one  of  the  obligors  therein. 

On  the  22d  day  of  April,  1867,  the  said  guardian  bad  a  * 
settlement  with  his  said  wards,  in  which  he  turned  over  to 
them  jointly  the  bonds  and  funds  that  he  held  for  them,  and 
took  from  them  a  joint  receipt ;  and  among  the  bonds  so 
turned  over,  was  the  said  bond  for  $549.00,  with  the  credit 
mentioned,  entered  thereon,  and  this  bond  was  their  com- 
mon property  and  so  held  by  them  ;  it  went  first  into  the 
hands  of  the  said  C.  W.  Bennett,  husband  of  Lucina,  named 
above,  to  whom  it  has  been  endorsed  by  the  guardian; 
then  into  the  hands  of  the  plaintifi^,  and  afterwards  into  the 
hands  of  the  said  Robert  S.  Suit,  for  himself,  the  plaintiff, 
and  the  said  Lucina  0.  Bennett. 

At  the  time,  of  the  settlement  made  between  the  said 
guardian  and  his  said  wards,  the  defendants,  M.  H.  Suit  and 
E.  F.  Suit,  were  present  and  subscribed  the  receipt  men- 
tioned as  witnesses  thereto.  At  the  time  of  this  settlement 
the  interest  of  the  plaintiff  in  the  bond  mentioned,  it  now 
appears,  was  $124.43. 

Some  time  after  that  settlement,  without  the  knowledge 
or  consent  of  the  plaintiff,  the  said  Robert  S.  Suit  and 
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Lucina  0.  Bennett,  for  some  consideration  moving  them 
thereto,  delivered  and  surrendered  to  the  defendant  M.  H. 
Suit,  one  of  the  obligors  therein,  the  said  bond,  and  it  has 
ever  since  been  in  his  possession  and  by  him  defaced  or 
mutilated ;  and  the  interest  of  the  plaintiff  therein  has 
never  been  paid  or  discharged.  At  the  time  and  before  the 
said  bond  was  so  surrendered,  the  defendants,  M.  H.  Suit 
and  E.  F.  Suit,  had  notice  and  knowledge  of  the  plaintiff's 
interest  in  it,  and  of  how  and  for  what  purpose  the  said 
Robert  S.  held  it. 

The  plaintiff  brought  this  action  on  the  9th  day  of  Octo- 
ber, 1878,  upon  the  bond  mentioned,  to  recover  so  much 
thereof  as  was  due  to  her,  as  indicated  above.  It  seems 
that  she  was  not  accurately  informed  as  to  the  exact  sum  of 
money  mentioned  in  it,  or  as  to  the  immediate  considera- 
tion for  which  it  was  given. 

lu  the  complaint  she  described  the  bond  sued  upon  thus: 
"  That  in  addition  to  other  moneys  which  came  into  the 
hands  of  said  guardian,  (meaning  the  guardian  above  men- 
tioned,) was  a  bond  executed  jointly  by  the  said  M.  H.  Suit 
and  E.  F.  Suit,  conditioned  for  the  payment  of  five  hundred 
and  fifty  dollars  ($550.00),  or  thereabovis,  part  of  the  unpaid 
purchase  money  of  said  Sweny  land,  which  said  bond  bears 
date  of  the  8th  of  January,  1860,  with  interest  from  date 
at  the  rate  of  six  per  cent,  per  annum." 

It  appears  that  the  circumstances  under  which  the  bond 
was  given  and  leading  to  its  execution,  were  not  accurately 
detailed  in  the  complaint,  but  mediately  it  was  given  for 
part  of  the  purchase  money  of  "  the  Sweny  land." 

The  defendatits,  in  their  answer,  deny  that  they  executed 
such  bond  as  that  alleged  in  the  complaint,  or  gave  any 
such  bond  to  the  said  guardian,  and  explain,  at  great  and 
unnecessary  length,  how  they  came  to  give  the  bond  men- 
tioned ;  they  plead  Ihe  statute  of  limitation,  and  they  insist 
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in  their  answer  that  the  administrator  of  the  deceased  hus- 
band of  the  plaintiff  is  a  necessary  party  to  the  action. 

At  spring  term  of  1881,  the  court  made  an  order  in  these 
words:  "  By  consent  of  parties,  ordered  that  this  action  be 
referred  to  John  W.  Hays,  as  referee,  under  the  Code  of 
Civil  Procedure." 

At  spring  term  of  1888,  the  referee  made  his  report,  find- 
ing the  facts  and  law  arising  thereon,  and  likewise  .filing 
therewith  the  evidence  taken  by  him.  The  defendants  filed 
numerous  exceptions  to  the  report. 

At  the  fall  term  of  1883  of  the  court,  the  action  came  on 
to  be  heard  upon  the  report  filed  and  the  exceptions  thereto. 
The  court  overruled  all  the  exceptions,  e^xcept  the  twelfth, 
and  gave  judgment  for  the  plaintiff.  The  defendants  ex- 
cepted, and  appealed  to  this  court. 

The  order  of  reference  was  entered  by  consent  and  is  very 
broad  in  its  terms  and  effect.  The  whole  action  was  referred 
by  it,  so  that  the  referee  had  and  exercised  the  powers  both 
of  the  judge  and  the  jury.  He  had  authority  to  pass  upon 
all  the  issues  of  fact  and  law.  His  findings  in  respect  to 
the  facts  were  conclusive,  subject  however,  to  the  right  of 
either  party,  on  motion,  to  move  the  court  to  modify,  set 
aside  or  confirm  them.  The  consent  of  the  parties,  entered 
of  record,  is  a  sufficient  consent  in  writing  as  allowed  by 
The  Code,  §  420.  This  is  an  action  at  law,  and  this  court 
has  no  authority  to  review  or  disturb  the  findings  of  the 
facts  involved.  Barrett  v.  Henry,  85  N.  C,  321 ;  Htmner 
V.  McAdoo,  86  N.  C,  370 ;  White  v.  IMey,  Id.,  415 ;  Young 
V.  BoUins,  90  N.  C,  125 ;    WoHhy  v.  Shietda,  Id.,  192. 

If,  however,  the  referee  found  facts  without  evidence,  or 
based  his  findings  upon  improper  evidence,  this  would  be 
error  of  law,  that  might  be  corrected  in  the  superior  court, 
and  upon  appeal  in  this  court. 

We  cannot,  therefore,  pass  upon  the  defendant's  excep- 
tions for  alleged  improper  findings  of  fact,  unless  it  shall 
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appear  that  they  were  based  upon  no  evidence,  or  improper 
evidenee. 

The  exceptions  are  very  numerous,  and  some  of  them  are 
vague  and  indefinite,  while  others  are  substantially  repeti- 
tions of  one  or  more  that  precedes  them  in  the  order  of 
number.  It  had  been  better  to  make-  them  fewer  in  num- 
ber, and  state  them  with  more  care  and  precision.  This 
would  have  greatly  promoted  the  convenience  of  the  coun- 
sel and  court  and  helped  us  to  reach  a  just  and  satisfactory 
conclusion. 

We  will  endeavor  to  decide  the  material  questions  of  law 
raised  by  the  exceptions  without  regard  to  their  exact  order. 

1.  The  defendants  insisted  that  as  the  plaintiff  was  allowed 
by  the  referee  to  be  made  a  party  plaintiff  as  administra- 
trix of  her  deceased  husband,  she  should  be  required  to 
give  an  undertaking  for  costs,  she  having  been  allowed  to 
sue  in  ber  own  right  as  a  pauper.  They  likewise  insisted 
that  as  the  referee  had  found  that*  the  deceased  husband  in 
bis  life-time  bad  no  interest  affected  by  the  action,  it  should 
be  dismissed  as  to  her  as  administratrix,  and  that  they 
should  have  judgment  against  her  for  costs. 

The  court  properly  overruled  the  exceptions  in  all  these 
respects,  because  it  does  not  appear  from  the  report  of  the 
referee  or  anywhere  in  the  record,  that  the  administratrix 
of  the  deceased  husband  was  made  a  party.  No  order  for 
that  purpose  appears,  nor  does  she  as  administratrix  appear 
as  a  party  plaintiff  at  any  stage  of  the  action.  It  is  not 
sufiBcient  that  it  was  contemplated  and  determined  to  make 
the  administratrix  a  party  ;  she  must  have  been  made  such, 
and  this  must  appear  of  record.  The  court  takes  notice  and 
jurisdiction  only  of  parties  to  the  record.  And  this  court, 
can  only  be  governed  by  what  appears  with  reasonable  cer- 
tainty in  the  record,  whether  reference  be  had  to  parties,  or 
other  material  things  therein,  or  that  ought  to  be  therein. 

It  seems  that  as  the  defendants  auggeated  in  their  answer 
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that  the  administratrix  of  the  plaintiff's  deceased  husband 
ought  to  be  nciade  a  party,  the  referee  may  have  said  she 
might  be  made  such  party,  but  upon  finding,  as  he  did,  that 
the  deceased  husband  in  his  life-time  had  no  interest  affected 
by  this  action,  his  administratrix  would  not  be  a  proper 
party,  she  was  not  so  made.  The  referee  in  a  memorandum 
found  in  the  evidence  sent  up,  seems  to  refer  to  her  as  a 
party,  and  so  does  the  court  in  passing  upon  one  or  two  of 
the  exceptions;  but  it  nowhere  appears  that  she  was  made 
a  party,  except  by  vague  reference.  This  is  not  suflScient, 
and  we  are  not  called  upon  to  decide  a  question  not  raised 
by  the  exceptions. 

2.  The  defendants  moved  that  judgment  of  non-suit  be 
entered  against  the  plaintiff,  because  of  an  alleged  material 
and  fatal  variance  between  the  bond  alleged  in  the  com- 
plaint as  the  ground  of  the  action,  and  the  bond  produced 
and  put  in  evidence  by  the  defendant  M.  H.  Suit,  and  which 
was  surrendered  to  and  defaced  by  him,  and  which  was  the 
bond  upon  which  the  plaintiff  in  fact  founded  her  action. 
And  upon  the  findings  of  the  facts  by  the  referee,  the  de- 
fendants moved  in  arrest  of  judgment  for  the  same  alleged 
variance.    Th«  court  overruled  these  motions. 

The  bond  sued  upon  was  in  the  possession  of  one  of  the 
defendants;  the  plaintiff  was  not  accurately  informed  as  to 
the  exact  sum  of  money  mentioned  in  it,  or  the  precise  con- 
siderations for  which  it  was  given  ;  -but  under  the  circum- 
stances, the  allegations  of  the  complaint  described  it  as  well 
as  the  plaintiff  could.  She  alleged  a  bond  for  $550,  or 
"  thereabouts,"  meaning  about  that  sum,  dated  the  8th  of 
January,  1860,  with  interest  from  date,  and  then  alleged 
other  facts  and  circumstances  descriptive  of  and  pointing 
to  it ;  these  were  not  all  truly  stated,  but  still  they  pointed 
to  the  bond  in  the  possession  of  one  of  the  defendants  and 
the  bond  sued  upon.  The  bond  produced  upon  the  trial  by 
the  defendant  M.  H.  Suit,  was  for  $549,  due  one  day  from 
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date,  and  dated  the  8th  day  of  JaDuary,  1860,  so  that  the 
variance  in  fact  consisted  of  one  dollar,  and  this  was  cured 
by  the  description  in  other  respects.  The  complaint  plainly 
has  reference  to  this  bond,  and  in  such  way  as  to  make  the 
defendants  sensible  of  the  fact,  and  put  tbem  on  their  de- 
fense in  respect  thereto.  Any  question  as  to  what  interest 
the  plaintiJQT  had  in  it,  does  not  arise  in  this  connection — 
only  the  question  of  variance  is  here  presented. 

The  present  system  of  civil  procedure  looks  to  the  sub- 
stance of  the  pleadings  and  proofs,  more  than  to  mere  mat- 
ters of  form.  If  the  allegations  in  the  pleadings,  and  the 
proofs  offered  in  support  of  them,  substantially  harmonize, 
although  they  do  not  in  immaterial  respects  or  to  an  im- 
material extent,  there  is  no  variance  of  which  the  law  takes 
notice  ;  if  the  substance  of  the  allegation  in  its  entire  scope 
and  meaning  is  proved,  that  is  sufficient.  Thb  Code, 
§§269,  270  and  271,*provides  in  plain  and  comprehensive 
terms  that,  "  No  variance  between  the  allegation  in  a  plead- 
ing and  the  proof  shall  be  deemed  material  unless  it  has 
actually  misled  the  adverse  party,  to  his  prejudice  in  main- 
taining his  action  upon  the  merits."  If  it  is  alleged  that  a 
party  has  been  misled,  that  fact  must  be  proved  to  the  sat- 
isfaction of  the  court,  and  in  what  respect  he  has  been  mis- 
led, and  the  court  may  order  the  pleading  to  be  amended. 
In  case  of  immaterial  variance — that  is,  a  variance  that 
does  not  substantially  prejudice  a  party,  the  court  may 
direct  the  fact  to  be  found  according  to  the  evidence,  or  it 
may  at  once  order  an  amendment  without  cost.  The  pur- 
pose of  the  statute  is  to  enable  the  court  to  promptly  reach 
and  determine  the  merits  of  the  matter  in  litigation,  doing 
no  party  injustice,  but  cutting  all  parties  off  from  shifts, 
subterfuges  and  technical  quibbles  by  which  to  avoid 
the  justice  of  the  matter  and  the  judgment  of  the  law.  Oor- 
man  v.  Bellamy,  82  N.  C,  496 ;  Brovm  v,  Morris,  83  N.  C, 
251. 
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3.  It  was  insisted  tbat  it  appeared  tiiait'tbe  referee^ fovtid 
tbat'C.  W.  Benoettaiid  bis ^^fe  were neoMSfti^  partfee^aBdl 
therefore,  the  action  oouid  not  proceed  without  tbem.  The 
referee  in  fact  found  tbat  Robert  8.  Sait  and  Lucina  C.  BeD> 
nett^  his  sieteT)  delivered  the  bond  to-  the  defendant  M.  H: 
Suit,  and  the  defendants  say  in  their  answer  that  they  ''got 
in  the  said  bond/'  meaning  that  they  disoharged  it.  It 
appears  from  the  report  in  effect,  if  not  in  terms,  tbat  Lucina 
C.  Bennett  and  her  husband  parted  with  their  interest  in 
the  bond,  directly  or  indirectly,  to  the  defendants  for  some 
consideration  tbat  does  not  certainly  appear.  Besides,  the 
objection  was  not  raised  by  demurrer  or  the  answer.  The 
Code,  §  242. 

4.  The  defendant  moved  that  the  action  be  dismissed,  be- 
cause the  principal  sum  found  to  be  doe  the  plaintiff  was 
less  than  (200,  and  therefore,  the  superior  court  had  not 
jurisdiction.  The  court  denied  the  motion,  and  we  think, 
properly.  The  sum  demanded  was  greater  than  $200,  and  it 
did  not  manifestly  appear  that  the  sum  due  was  less  than 
that.  It  is  the  sum  demanded  in  good  faith  that  settles  the 
jurisdiction  in  cases  like  this.  Briekell  v.  Bell,  84  N.  C, 
82 ;   Wiseman  v.  Witherow,  90  N.  C,  140. 

5.  The  exceptions  1,  6,  7,  8,  14  rest  upon  the  alleged 
ground  that  there  was  no  evidence  to  support  the  findings 
of  the  referee  in  respect  to  the  matters  mentioned  therein. 
The  court  held  that  there  was  evidence  upon  which  the  re- 
feree might  base  his  findings. 

As  we  have  snid,  we  have  no  authority  to  reverse  and  cor- 
rect the  findings  of  the  facts  in  cases  like  this,  if  there  was 
any  evidence  to  support  them.  The  court  below  held  tbat 
there  was  evidence.  Upon  a  careful  examination  of  the 
pleadings  and  the  evidence  sent  up  with  the  appeal,  we  con- 
cur with  that  court.  There  was  plainly  evidence  arising 
legitimately  in  a  variety  of  ways^,  that  the  referee  might  con* 
sider;  some  of  it  was  conflicting,  it  is  true;  other  portions 
of  it  seems  to  have  been  slight,  but  this  goes  to  the  weight 
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and  pr^ponderaooeof  the  whole ;  it  was  tbeduty  of  theref- 
eree  to  delermine  tbat^and  we  have  uo  autherity  to  disturb 
his  findings  of  tbe  facts,  nor  are  we  at  liberty  to  expresaany 
opinion  in  this .  respect. 

&  The  bond  in  qaestiou  wasexecnted  on  the' 8th  day  of 
January,  1860,  and  due  one  day  from  date.  A  payment  was 
madoi  and  a  credit  ^entered  thereon,  on  the  29th  day  of  No- 
yenaber,  1863^  for  $846,  and  this  is  admitted  by  tbe  defend- 
ants. On  November  6th,  1866,  it  was  endorsed  to  Charles 
W.  Bennett  without  recourse,  he  being  the  husband  of 
Luciua  C,  who  was  sister  of  the  plaintiff  and  one  of  the 
wards  of  the,  guardian,  James  R.  Suit,  who  so  endorsed  it. 
This  action  was  begun  on  the  9th  day  of  October,  1878. 

It  is  manifest,  that  there  was  no  statutory  bar  as  to  the 
obligee  in  the  bond,  nor  was  there  any  statutory  presump- 
tion of  payment  as  to  him,  because,  under  the  statute  the 
time  betweeu  the  20th  of  May,  1861,  and  the  1st  day  of 
January,  1870,  must  be  excluded,  and  after  tbe  latter  date, 
the  time  can  be  counted  only  as  if  the  payment  endorsed 
on  the  bond  had  been  made  on  that  date,  and  less  than  ten 
years  elapsed  between  that  date  and  the  date  of  the  bring- 
ing of  the  action. 

But  the  counsel  for  tbe  defendants  insisted  on  the  argu- 
ment, that  under  the  statute  the  bond  was  a  negotiable  pa- 
per ;  that  it  was  endorsed  to  Charles  W.  Bennett,  and  that, 
as  to  the  endorsee,  it  was  barred  by  the  statute  of  limitation 
after  three  years. 

This  may  be  so  ordinarily.  But  this  case  is  pieculiar,  iD 
that  the  bond  was  made  payable  to  James  K.  Suit,  the 
'* guardian  for  S.  A.  Suit,  R.  Suit,  L.  E.  Suit;"  it  belonged 
in  equity  to  the  wards,  no  matter  in  whom  the  legal  title 
might  rest;  it  was  their  property,  and  mere -endorsement 
could  not  deprive  them  of  it,  as  their  property;  they  were 
entitled  to  every  benefit  and  advantage  secured  by  it;  the 
guardian  was  their  trustee,  and  when  he  turned  the  bond 
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over  to  tbein  in  bis  settlemeut,  tbey  migbt  have  malDtained 
an  action  upon  it  in  tbeir  own  names  without  regard  to  the 
legal  title.  The  Code,  §  177.  The  endorsement  upon  the 
bond  was  not  made  as  to  them,  to  enable  them  to  sue  the 
obligors ;  this  they  could  do  without  endorsement,  because, 
the  bond  belonged  to  them  from  its  inception. 

It  is  admitted,  that  the  obligee,  the  guardian,  might  have 
maintained  an  action  on  the  bond — ^that  he  would  not  be 
barred  by  the  statute  of  limitation,  nor  would  there  arise 
any  presumption  of  payment  as  to  him;  but  it  is  said  that 
the  wards  to  whom  it  so  belonged,  cannot  do  so  because  it 
was  endorsed  to  the  husband  of  one  of  them.!  This  is  an 
attenuated  refinement,  destructive  of  substantial  right,  and 
we  cannot  accept  it  as  warranted  by  even  a  technical  view  of 
the  statutes  making  bonds  for  money  negotiable  and  limit- 
ing the  time  within  which  actions  may  be  brought.  If  even 
the  statute  could  be  treated  as  a  bar  to  the  endorsee,  under 
the  [circumstances,  this  would  not  conclude  the  plaintiff, 
the  real  owner  in  part  of  the  bond.  The  bond  was  in  effect 
made  to  the  wards,  and  they  might  maintain  the  action 
just  as  the  nominal  obligee  might  do.  So  that,  we  think 
the  court  properly  overruled  the  exceptions  to  the  report  of 
the  referee  in  respect  to  the  statutes  of  limitation  and  pre- 
sumption. 

The  learned  counsel  for  the  defendants  further  insisted  in 
his  argument,  that  as  the  plaintiff  did  not  have  the  legal 
title  to  the  bond,  her  right  to  sue  upon  it  in  her  own  name 
as  the  real  owner  in  part  of  it,  was  conferred  by  C.  C.  P.,  § 
55,  (The  Code,  §  177,)  and  therefore  her  right  of  adm 
inker  awn' name  accrued  after  the  Code  of  Civil  Procedure 
became  operative,  and  the  statute  of  limitation,  C.  C.  P.,  §§ 
31  and  34,  in  force  in  1870,  (repealed  afterwards  as  to  nego- 
tiable bonds,)  barring  actions  on  negotiate  bonds  after  three 
years,  applied  to  the  right  of  action  upon  the  bond  saed 
upon,  and  barred  the  same. 
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We  cannot  accept  this  interpretation  of  the  several  pro- 
visions of  the  C.  C.  P.  referred  to.  It  would  practically  de- 
feat in  great  measure  the  saving  purpose  of  G.  0.  P.,  §  16, 
(Thb  Oodb,  §  136,)  which  provides  that  actions  commenced 
and  righU  of  adion  accrued  before  the  24th  day  of  August, 
1868,  shall  be  governed  by  the  statutes  in  force  next  before 
that  date.  The  bond  was  due  in  1860,  and  her  right  of 
action  accrued  upon  it,  certainly  after  the  settlement  with 
her  guardian  on  the  22d  day  of  April,  1867.  8he  could 
not,  it  is  true,  then  sue  at  law,  because  the  legal  title  was  in 
another,  but  she  could  have  had  her  remedy  in  equity  at 
that  time.  Her  right  of  action  therefore  accrued  before  the 
24th  day  of  August,  1868,  and  the  statute  of  limitation 
invoked  does  not  apply.  The  C.  C.  P.,  §  55,  (The  Code,  § 
177,)  did  not  confer  upon  her  the  right  of  action;  it  only 
enabled  her  to  enforce  a  right  of  action  already  accrued,  at 
law,  as  well  as  in  equity — it  simply  enlarged  the  remedy  for 
enforcing  her  right  of  action. 

The  referee  found  in  effect,  that  the  bond  sued  upon  had 
been  paid  and  discharged,  except  as  to  the  interest  of  the 
plaintiff*  therein ;  that  as  to  her  it  had  not  been  paid  ;  that 
the  statute  of  limitation  was  not  a  bar,  and  there  was  no 
statutory  presumption  of  payment.  If  his  findings  of  the 
facts  were  correct,  (and  with  this  we  have  nothing  to  do,) 
the  plaintiff  is  entitled  to  recover.  The  technical  rules  of 
the  common  law  method  of  procedure  that  required  the 
owner  of  the  legal  title  in  such  cases  to  bring  the  action, 
are  all  swept  away  by  the  Code  of  Civil  Procedure.  The 
Code,  §  177.  provides  that  '*  every  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest,  except  as  other- 
wise provided,"  and  this  case  is  not  otherwise  provided  for. 

No  error.  AflBrmed. 
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J.  T.  RAMSAY  V.  RICHMOND  &  BANVILLB  RAILROAD  00. 


Corporations — Railroads, 


The  rule  annoaneed  in  Stanly  v.  Railroad^  89  N.  C,  331,  to  the 
efiect  that  in  a  suit  against  a  railroad  company  it  may  be  desig- 
nated by  its  corporate  name,  affirmed. 

(Com'rs  V.  Magnin,  78  N.  C,  181;  Stanly  v.  Bailroad,  89  N.  C,  331; 
Phillips  V.  BaUroad^  78  N.  C,  294,  cited  and  approved.) 

£ 

Civil  Action  for  damages  tried  at  Fall  Term,  1883,  of 
Gaston  Superior  Court,  before  Gilmer^  J. 
The  plaintiff  in  his  complaint  alleges  : 

1.  That  the  defendants  (Richmond  &  Danville  and  Atlanta 
&  Charlotte  Air- Line)  are  railroad  corporations  owning  and 
operating  a  railroad  from  Charlotte  in  this  state  to  Atlanta 
in  Georgia. 

2.  That,  on  November  10th,  1882,  the  defendants'  train 
wilfully  and  negligently  ran  over  and  killed  a  mule  be- 
longing  to  him,  that  had  strayed  off  and  was  upon  the 
track  of  their  road,  without  his  fault,  near  Gastonia  in  this 
state,  of  the  value  of  $176,  to  reccis^er  damages  for  which  the 
present  suit  is  prosecuted. 

The  defendants  demur  to  tiie  complaint  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  in  that: 

1.  That  the  first  allegation  is  vague  and  indefinite,  and 
it  does  not  appear  therefrom  by  what  authority  the  defend- 
ant corporations  own  and  operate  a  road  in  North  Caro- 
liuH. 

2.  Nor  does  it  appear  that  the  defendants,  or  either  of 
them,  have  any  legal  existence  in  this  state  or  in  Georgia. 

3.  Nor  that  the  defendants  have  been  chartered  by  the 
laws  of  North  Carolina,  or  of  any  other  state,  nor  whether 
the  defendants  are  joint  or  several  corporations,  or  have 


OCTOBSR  TCltM,  1S84..  4t» 

RfiHBAT  «.  RAiBOMMI). 

power  antl  atsthority  to  operate  togetbeir  or  Bingly,  as  owi»- 
ei^,  lessees  or  otherwise,  the  said  road  from  ome  terminus 
te  the  other. 

At  the  hearing  the  demnrrer  was  overruled  and  judg- 
ment being  rendered  for  the  plaintiff,  the  defendants  ap- 
pealed. 

Messrs.  Battle  &  Mordecai  and  Hoke  &  Hoke,  for  plaintiff. 
Messrs.  6.  F.  Bason  and  Reade,  Busbee  &  Busbee,  for  de- 
fendant. 

Smith,  C.  J.  The  right  of  the  defendants  at  once  to  ap- 
peal from  a  judgment  over-rulling  a  demurrer  to  the  com- 
plaint is  expressly  declared  in  the  case  of  the  Commissioners 
of  Wake  v.  Magnin,  78  N.  C,  181,  and  has  been  repeatedly 
recognized  and  acted  on  since. 

We  think  all  the  assigned  causes  of  demurrer  are  insuffi- 
cient under  the  ruling  in  a  case  to  which  much  considera- 
tion was  given,  referred  to  in  the  argument  for  the  plain- 
tiff, by  the  authority  of  which  we  abide.  Stanly  v.  Railroad^ 
89  N.  C,  331. 

The  defence  here  setup,  in  substaivce,  is  the  omission  to 
aver  an  incorporation  of  the  respective  companies  and  au- 
thority conferred  to  operate  a  railroad  in  the  state,  or  to 
state  whether  the  defendants  are  associated  companies  or  a 
iiBgie  oocnpftny. 

But  what  difference  can  it  make  in  respect  to  the  plain- 
tiff's right  of  recovery  for  his  destroyed  property,  whether 
two  companies  are^rnnning  the  road  in  association  or  co- 
partnership or  together  constitute  a  single  company  ?  There 
is  however  ho  uncertainty  on  the  point,  for  they  are  said 
in  the  complaint^  to  be  "Railroad  Corporations,"  each  be- 
ing a  corporation,  and  that  they  operate  a  road  between 
the  two  designtitied  terminal  points.  It  is  quite  sufficient, 
if  this  averment  be  true,  to  subject  them  to  the  plaintiff 's 
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action  for  the  consequences  of  their  negligent  action.  There 
is  no  reason  why  companies  under  separate  management 
may  not  so  unite  in  running  a  road  as  to  make  both  respon- 
sible for  a  wrongful  act.  Phillips  v.  RaOraad,  78  N.  C.,294. 
The  demurrer  was  therefor  properly  overruled  and  the 
plaintiff  allowed  to  proceed  with  the  action. 

We  mean  simply  to  affirm  the  judgment  rendered  upon 
the  demurrer  which  is  the  only  point  presented  in  the  ap- 
peal and  the  cause  will  thence  proceed  without  regard  to 
the  subsequent  words,  **  judgment  for  plaintiff/'  which  if 
they  have  auy  significance  must  be  understood  as  having 
reference  to  that  overruling  the  demurrer  according  to  the 
provisions  of  the  Code  of  Civil  Procedure,  §  272. 

There  is  no  error.  Let  this  be  certified  to  the  superior 
court  of  Gaston  county. 

No  error.  Affirmed. 


J.  M.  BAILEY  V.  A.  J.  RUTJES. 

Appeal. 

MotioQ  to  dismiss  appeal  will  be  allowed  where  there  is  no  waiver  of 
the  undertaJdng  and  no  money  deposit  in  lieu  thereof,  and  where 
the  bond  Lb  not  justified  in  double  the  amount  specified  therein. 

{Harshaw  v.  McDowell,  89  N.  C,  181,  cited  and  approved.) 

Motion  by  plaintifi^  to  dismiss  an  appeal,  heard  at  Octo- 
ber Term,  1884,  of  The  Supreme  Court. 

Messrs.  Sinclair  and  BaUhdor  &  DevereuXj  for  plaintiff. 
Messrs.  FolkAud  Beade,  Busbee  &  Busbee^  for  defendant 
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Mbrbimon,  J.  It  does  not  appear  by  the  record  or  other- 
wise in  writing,  that  an  undertaking  upon  appeal  was 
waived  by  the  appellant,  or  that  a  sum  of  money  in  lieu  of 
such  undertaking  was  deposited  with  the  clerk  by  order  of 
the  court.  It  does  appear,  however,  that  an  undertaking 
was  given,  but  it  was  not  properly  justified  by  a  surety 
thereto.  He  fails  to  make  affidavit  in  connection  there- 
with, "  that  he  is  worth  d(mble  the  amount  specified 
therein." 

The  appellee,  for  the  causes  mentioned,  moved  to  dismiss 
the  appeal.  It  is  obvious  that  he  is  entitled  to  have  his  mo- 
tion allowed.  In  the  absence  of  an  undertaking  duly  jus- 
tified, the  a;ppeal  has  "  no  effect."  The  Code,  §  560 ;  Har- 
ihaw  V.  McDcmeU,  89  N.  C,  181. 

Motion  allowed. 


KEXNER  &  GREENFIELD  v.   LEXINGTON  MANUFACTUR- 
ING COMPANY. 

Corporaiiam,  suit  upon  note  executed  by  president  of — Pleadinff — 

Verdict. 

1.  A  corporation  was  saed  upon  a  note  executed  by  its  president, 
and  the  recovery  was  resisted  upon  the  groand  that  under  its  by- 
laws the  president  had  no  power  to  bind  the  company  without  the 
concurrence  of  three  of  its  directors,  (which  was  not  given)  and 
upon  the  trial  a  verdict  was  rendered  establishing  the  fact  the 
company  borrowed  the  money  and  used  it  in  its  business  and  exe- 
cuted the  note  sued  on;  ffdd^  that  the  defendant  is  concluded  by 
the  verdict. 

%.  ffdd  furiJier^  that  where  the  defendant  company  relies  as  a  de- 
fence upon  the  statute,  which  declares  that  such  contract  shall  be 
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in  wriiiiig,  And  fihatU  €M»  wliether  the  atoohholders  are  indMla- 
aJUy  liable  for  the  oontraets  of  the  company  (Bat  Rev.,  eh.  ]M» 
§  23),  the  same  most  be  pleaded  in  proper  form,  otherwise  it  will 
not  be  considered. 

8.  A  verdict  adverse  to  the  def enees  set  up  leaves  nothing  to  be 
done  except  to  render  jadjgment  for  the  plaintiff.  The  case  does 
not  stand  as  upon  demurrer  or  a  motion  in  arrest  of  Judgment. 

(£^9»  V.  Crissman,  2  Dev.  &  Bat.  Eq.,  268;  Bonham  v.  QrcUg,  80  N. 
C,  224,  cited  and  approved.) 

Civil  Action,  tried  at  Spring  Term,  1884,  of  Forsyth 
Superior  Court,  before  OUmer,  J, 

Judgmeat  for  plaintiffs;  appeal  by  defendant. 

Messrs.  Watson  &  Glenn,  for  plaintiffs. 
Mr.  J.  M.  McGorlde^  for  defendant. 

Smith,  C.  J.  The  defendant,  a  company  organized  and 
acting  under  the  laws  of  this  state,  on  the  10th  day  of  Jan- 
uary, 1882,  borrowed  and  received  from  the  plaintifiGs  who 
constitute  the  partnership  firm  of  Kenner  &  Greenfield,  in 
which  capacity  they  sue,  the  sum  of  two  thousand  dollars 
and  executed  its  note  therefor  payable  one  day  after  date 
and  bearing  interest  at  the  rate  of  8  per  cent,  per  annum. 

The  action  is  to  recover  the  amount  due,  and  the  com- 
plaint sets  out  two  causes  of  action,  one  founded  upon  the 
security  given  and  the  other  upon  the  lending  and  use  of 
the  money  by  the  defendant  in  prosecuting  its  business. 
Thaaoswer  denies  all  the  plaintiffs'  allegationa,  except  that 
Mercing  the  defendant  to  be  a  oorporate  bo^,  and  w^  up 
a  defence  ari9in((  tinder  %b»  by-hiws,  one  of  wMcb  deolaoes 
that  no  loan,  either  permanent  or  temporary,  eball  be  made 
by  the  president  or  any  other  officer  of  the  company  unioBS 
authorized  and  directed,  with  the  consent  of  three  members 
of  the  board  of  directors. 
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Two  iwiQA  wece  wbmittod  to  the  jury^  to  eACth.of  w.bich 
no  «flBj0}«iti?e  ap&war  wae  retusoed  aa  follows : 

1.  J>id  Une  de&Ddaot  corporation  ei^^oute  the  note  sa 
elaimed  by  the  plaintiffs  ?  * 

%.  Did  the  defeodaot  borrow  irom  the  plaintiffs^  arOd  la*- 
cfave  and  use  in  its  bneiness  the  sam  of  two  tbouaand  dol* 
)a.rs,  as  claimed  by  the  plaintiffs. 

Testimony  was  introduced  on  the  trial  as  to  the  condl^ 
lion  of  the  company  and  its  impaired  credit,  which  pre* 
vfsvted  a  borrowing  of  any  money  for  its  relief  at  severai 
financial  points,  when  application  was  made  without  aao* 
eess,  with  concurrence  of  all  the  directors,  but  the  assent  of 
only  two  was  given  to  this  particular  loan,  the  others  being 
abssint,  previous  to  its  being  effected,  though  it  was  ratified 
at  a  meeting  of  the  board  in  the  next  mnnth,  all  but  one 
being  present  and  giving  assent.  Some  testimony  was  of- 
fered  in  opposition  to  that  given  by  the  plaintiffs'  witness 
ae  to  a  subsequent  ratification. 

While  the  argument  of  plaintiffs'  counsel  was  in  progress, 
he  was  interrupted  by  defendant's  counsel  who  consented 
that  the  jury  might  render  an  affirmative  response  to  the 
inquiries  before  them.  This  was  accordingly  done  and  the 
verdict  entered,  whereupon  defendant's  counsel  moved  for 
judgment  against  the  plaintiffs  notwithstanding  the  findings 
by  the  jury : — 

1.  For  that  upon  the  whole  evidence  the  plaintifib  cannot 
reoQver. 

2.  The  plaintiffs  bad  no  authority  to  take  the  note  and 
it  is  inoperative  as  a  security. 

3.  That  although  the  plaintiffs  loaned  the  money  as  al* 
leg^d,  it  constitutes  no  legal  cause  of  action. 

4.  That  the  ratification  afterwards  of  the  act  of  givinff 
the  notei  pr  of  uaing  the  money  lent,  does  not  render  the 
contract  obligatory  on  the  defendant. 
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The  defence,  and  the  only  defence,  set  np  in  the  answer 
to  defeat  the  action,  is  the  want  of  power  in  the  preeideni, 
under  the  by-law  mentioned,  to  enter  into  the  contract  and 
bind  the  company  without  the  concurrence  of  three  of  the 
directors,  ^ich  was  not  given  at  or  before  the  borrowing. 
This  objection  is  removed  by  the  verdict  rendered  by  con- 
sent which  establishes  the  fact  that  the  corporation  did 
borrow,  receive  and  use  the  money  in  its  business,  and  did 
execute  its  note  therefor  as  stated  in  the  complaint.  To 
this  finding  the  counsel  for  the*  plaintifib  ascribes  the  fur- 
ther effect  of  declaring  it  to  constitute  an  obligation,  since 
in  law  this  results  from  the  finding  that  the  company  did 
contract ;  and  contracting  is  entering  into  the  obligation 
which  is  expressed.  Hence  it  is  agreed  that  all  further  re- 
sistance to  the  recovery  is  put  an  end  to,  and  the  defend- 
ant  concluded  by  the  verdict. 

The  appellant  insists,  however,  that  only  the  allegations 
in  the  complaint  are  found  to  be  true,  and  the  case  now 
stands,  as  upon  a  demurrer^  or  a  motion  in  arrest  of  judg- 
ment, and  that  upon  the  face  of  the  complaint  the  action 
cannot  be  maintained.  In  support  of  this  contention  it  re- 
lies upon  the  act  of  February  12th,  1872,  which  declares 
that : 

Every  contract  of  every  corporation  by  which  a  liability 
may  be  incurred  by  the  company  exceeding  one  hundred 
dollars  shall  he  in  writing,  and  either  under  the  common 
seal  of  the  corporation,  or  signed  by  some  ofiKcer  of  the  com- 
pany authorized  thereto,  and  shall  state  on  the  &ce  thereof 
whether  or  not,  according  to  the  registered  plan  of  incorpo- 
rftiion,  the  stockholders  are  individually  liable  for  the  con- 
tracts of  the  company,  otherwise  the  same  shall  be  void. 
Bat.  Rev.,  ch.  26,  §  23. 

Is  the  defence  arising  under  this  enactment  now  open 
and  available  to  the  company  ? 

The  statute  of  frauds  in  positive  terms  declares  that  all 
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contracte  to  sell  or  convey  any  lands,  tenements  or  heredita- 
ments, ACf  AaU  be  void  and  of  no  effect,  unless  such  con- 
tract or  some  memorandum  or  note  thereof  shall  be  put  in 
writing,  Ac,  Thb  Godb,  §  1650,  and  yet  it  was  held  in  lAfon 
y.  Otmnon,  2  Dev.  &  Bat  Eq.,  268,  that  the  objection  that 
the  agreement  was  not  in  writing  "  should  have  been  set 
up  in  the  pleadings  "  and  as  it  had  not  been  done,  it  could 
not  be  taken  at  the  bearing. 

So  in  Bonham  v.  Oraig^  80  N.  C,  224,  it  was  declared,  to 
deny  the  contract  in  general  terms  was  suflScient,  and  then 
any  other  than  proof  in  writing  of  the  contract  would  be 
excluded,  for  none  could  be  created  by  parol.  The  princi- 
ple is  that  this  is  a  defence  to  the  action  and  must,  in  some 
proper  form,  be  set  up^;o  defeat  it ;  otherwise  it  will  not  be 
considered. 

-  It  is  true  that  the  closing  paragraph  in  the  first  article 
of  the  answer  avers  ''  that  said  pretended  bond,"  as  set  forth 
in  the  complaint,  "  is  in  no  way  obligatory  upon  the  de- 
fendant," but  the  preceding  allegations  all  point  to  the  re- 
pugnancy of  the  note  to  the  corporate  by-law  as  affecting 
its  validity  and  to  no  other  infirmity  in  the  instrument 
rendering  it  inoperative,  and  what  we  have  quoted  is  but  a 
summary  conclusion  deduced  from  preceding  allegations. 

From  what  has  been  said,  it  follows  that  the  verdict  over- 
ruling the  defences  set  up  in  opposition  to  the  plaintiffs' 
demand,  leaves  nothing  further  to  be  done  except  to  render 
judgment  therefor,  as  was  done  by  the  court.  Certainly  a 
general  verdict  under  the  former  practice  would  have  this  ef- 
fect, and  why  should  not  the  same  effect  follow  a  finding  ad- 
verse to  all  the  alleged  defences  under  our  present  system  7 
We  must  therefore  affirm  the  judgment. 

No  error.  Affirmed. 
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G.  W.  SE'CZEB  y.  B.  11  POUQIiiUSS. 

Bemovalof  CaufeB^-JumdktUn^. 

Ad  cMStioix  for  a  breach  of  a  oontsaQt  entered  into  between  a  United 
States  marshal  and  his  deputy,  by  which  the  former  agreed  to  pay 
the  latter  a  certain  portion  of  fees  received,  is  cognizable  In  the 
state  court,  and  it  was  error  in  the  Jndge  to  remove  the  same  to 
the  federal  ooort  for  trial.  The  aotion  is  to  enforoe  an  alleged 
IndiTidnal  obligation,  and  does  not  oome  within  the  aeope  di 
the  statutes  in  reference  to  removal  of  causes. 

Motion  to  xemov^  a  cause  beard  at  Fall  Temiy  1884»  of 
Catawba  Superior  Court,  before  OUmer,  J. 

The  defendant  filed  his  petition  to  remove  the  etiae  to  thfl 
oirouit  court  of  the  United  States  at  Greensboro^  for  trial 
Hie  Honor  granted  tbe  prayer  and  the  plAinUff  appeiyML 

Mr,  M.  L,  McCorkle,  for  plain tifi^. 
No  counsel  for  defendant. 

SiynTH,  C.  J.  The  cause  of  action  stated  io  the  complaint 
arises  out  of  an  alleged  breach  of  contract  entered  into  be> 
tween  the  parties  under  which  tbe  defendant,  then  being 
Qftarshal  of  the  United  States  for  tbe  western  district  of 
North  Carolina,  appointed  tbe  plaixitiff  bis  deputy  and 
agreed  to  pay  him  a  certain  portion  of  the  fees  earned  in  tbe 
service  of  tbe  latter  when  received  by  tbe  foruoker,  stated  to 
be  tbree-fourtbs  of  tbe  aggregate  amount.  Tbe  gravamaa 
of  tbe  complaint  is  tbe  de£Bndant's  refusal  to  account  for 
and  pay  over  tbe  portion  claimed  by  the  plaintifi^ 

The  answer  admits  the  appointment  and  the  renditiw  of 
service  under  contract,  but  avers  that  tbe  defendant  agreed 
to  pay  over  to  the  plaintifif  not  two-thirds  of  the  sum,  bat 
one-half  only,  when  received  by  the  defendant^  after  being 
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paoiod  oo  ai^  Hillowad  by  the  {xroiper  authoriti^  of  the  gov- 
emment,  and  the  obligation  of  the  defendant  ,wa9  wotMr^ 
gant  opoift  the  atUowance ;  that  soroe  of  the  ^bai0»  have 
been  aippsoved  asd  others  as  yet  noiAeiad  otQi  and  that  when 
tba  plaintiff  is  charged  with  what  he  has  received  and  has 
wiporoperly  letoined,  these  will  be  found  nothing  due  hiou 

After  the  pleadings  were  put  in  and  at  the  next  fall  t€driai 
1884^  of  the  snperior  ooart  of  Catawba>  the  defendant  made 
afipiieation  for  the  removal  of  th«  cause,  gave  bond  and 
filed  his  pd;ition,  wherein,  among  other  allegations  not 
liieiiessary  to  be  noticed,  he  says  that  he  was  marshal  of  the 
United  States  for  said  district  and  that  the  serviees  for  which 
compensation  is  demanded,  were  rendered  by  the  p^laintiff 
86  his  deputy  and  are  official,  and  that  the  plaintiff  became 
tfititled  therefor  to  a  rate  of  remuneration  not  exceeding 
Iwo-thirds  of  the  amount  of  the  charges  when  passed  oi» 
a&d  approved  by  the  attorney  geneoal  and  paid  over  to  the 
petitioner,  and  (hat  the  defendant's  liability,  if  it  exists  for 
any  unpaid  residue,  is  entirely  official  and  contingent. 

The  application  was  granted  and  the  following  judgment 
lendered: 

''  On  the  pleadings  and  proceedings  in  the  above  entitled 
action,  and  on  the  petition  and  bond  filed  herein  by  the 
defendant  under  the  statutes  of  the  United  States,  and  on 
motion  of  the  attorney  for  defendant,  it  is  ordered  that  the 
seoority  offered  by  d^ndant,  be  accepted  and  said  bond 
approved,  and  that  the  state  court  proceed  no  farther  in 
lUs  oause,  and  the  cause  be  removed  into  the  United  States 
ddroiiit  court  at  Greensboro  in  the  western  district  of  Kerth 
Carolina." 

From  this  judgment  the  plaintiff's  appeal  bringe  up  its 
ettraactpesB  for  review. 

The  statute  upon  which  this  ruling  is  based  is  not  specific 
sally  pointed  out»  aad  we  have  had  no  argument  upon  the 
hcMing.iu  siJV(po^<^  the  action  pf  the.^ourt  in  snspemding 
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farther  proceedings  and  transferriDg  the  cause  to  a  federal 
jurisdiction. 

The  enactment  found  in  section  643  of  the  Revised  Stat* 
utes  of  the  United  States,  commented  on  in  the  argument 
for  the  appellant,  furnishes  no  support  to  the  order,  for  this 
statute  only  provides  for  the  removal  of  a  civil  suit  er 
criminal  prosecution  instituted  in  a  state  court ''  against  an 
officer  appointed  under  or  acting  by  authority  of  any  reve- 
nue law  of  the  United  States,  or  against  any  person  acting 
under  or  by  authority  of  any  such  officer,  or  on  account  of 
any  act  done  under  color  of  his  office  or  of  any  such  law, 
or  on  account  of  any  right,  title  or  authority  claimed  by 
such  officer  or  other  person  under  any  such  law." 

The  statute  is  intended,  so  far  as  we  have  recited  its  lan- 
guage (and  the  residue  of  it  applies  to  matters  connected 
with  the  exercise  of  the  elective  franchise)  to  protect  persons 
engaged  in  the  enforcement  of  the  revenue  laws  from  inter- 
ference by  suits  commenced  in  the  state  coarts  while  in  dis- 
charge of  official  duty,  and  does  not  extend  to  the  present  case. 

Nor  do  we  find  any  support  afibrded  to  the  order  in  the 
act  of  March  8rd,  1875.  In  this  the  removal  may  be  made 
in  cases  when  the  matter  in  dispute  in  the  suit  arises  "  un- 
der the  constitution  or  laws  of  the  United  States  or  treaties 
made  or  which  shall  be  made  under  their  authority."  Snp. 
Rev.  Stat.  U.  S.,  ch.  137,  §  2. 

Or  where  the  title  to  land  is  in  controversy  in  a  suit  be- 
tween citizens  of  the  same  state,  and  one  or  more  of  the 
plaintiffs  or  defendants  shall  state  to  the  court,  or  on  affida- 
vit if  required,  that  ''  he  or  they  claim  and  shall  rely  upon 
a  right  or  title  to  the  land  under  a  grant  from  the  state," 
and  it  shall  be  ascertained  in  the  mode  therein  preecribed 
that  the  adversary  party  claims  under  a  grant  from  some 
other  state,  §  3. 

The  present  action  comes  within  the  scope  of  none  of 
these  statutory  provisions,  for  the  controversy  is  not  with 
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those  employed  in  executing  the  revenue  law,  nor  does  it 
question  any  right  or  claim  under  the  constitution,  jaws  or 
treaties  of  the  general  government,  nor  does  it  obstruct  or 
impede  any  officer  or  person  engaged  in  ezAcuting  the  laws 
of  the  United  States. 

The  action  rests  upon  contract  and  is  entirely  personal  to 
the  defendant,  as  much  so  as  if  he  were  not  an  officer  of  the 
United  States  when  he  made  it.  It  is  to  enforce  this  indi- 
vidual obligation  and  to  compel  payment  to  the  plaintiff  of 
his  share  of  the  moneys  when  and  not  before  they  are  re- 
ceived by  the  defendant  and  are  at  his  absolute  disposal. 
It  does  not  propose  to  interfere  with  the  supervisory  power 
rep>osed  in  the  higher  authorities  to  pass  upon  the  charges 
made  by  its  subordinate  officers  and  agents.  There  is  no 
reason  why  the  defendant  should  not  be  held  liable  for  a 
violated  voluntary  agreement  of  his,  if  indeed  there  has 
been  any  violation,  as  much  as  any  other  person  who  may 
have  subjected  himself  to  an  action. 

The  suit  must,  in  part  at  least,  remarks  Waite,  C.  J.,  in 
Oold  Wash.  &  Water  Co.  v.  Keyea,  96  U.  S.  Rep.,  199,  arise 
out  of  a  controversy  between  the  parties  in  regard  to  the 
operation  and  effect  of  the  constitution  or  laws  upon  the 
facts  involved. 

The  previous  adjudications  cited  in  the  opinion  sustain 
this  construction,  and,  as  the  words  of  Chief  Justice  Mar- 
shall used  in  deciding  Cohens  v.  Virginia,  6  Wheat.,  379, 
"  a  case  may  be  truly  said  to  arise  under  the  constitution  or 
a  law  of  the  United  States  whenever  its  correct  decision 
depends  upon  either,''  or  *'  where  the  right  or  title  set  up  by 
the  party  may  be  defeated  by  one  construction  of  the  con- 
stitution or  law  of  the  United  States  or  sustained  by  the 
opposite  construction."  Osborne  v.  Bank  of  United  States,  9 
Wieat.,  822. 

The  more  recent  case  of  AUmght  v.  Teas,  106   U.  S.  Rep., 
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618,  is,  in  its  essential  features  and  in  principle,  thnt  be- 
fore UB. 

It  is  clear,  says  Mr.  Justice  Woods,  from  an  inspection  ef 
the  bill  and  answers  (it  was  a  sait  in  equity),  that  the  cms 
is  founded  upon  an  agreement  in  writing  between  the  ap- 
pellee and  the  appellants,  Albright  and  Olairbora,  by 
which  the  former  for  a  consideration  therein  specified 
transferred  to  the  latter  his  interest  in  certain  letters  pateot 
The  suit  was  brought  to  recover  the  consideration  for  this 
transfer,  and  was  not  based  on  the  letters  patent. 

The  cause  had  been  removed  from  a  state  to  the  cireait 
court  of  the  United  States,  and  was  remanded.  This  ruling 
was  affirmed  by  the  supreme  court. 

We  are  therefore  clearly  of  opinion  that  there  is  error  in 
the  refusal  to  proceed  in  the  superior  court,  and  the  order 
of  removal  and  the  ruling  are  reversed.  This  will  be  cer- 
tified to  the  end  that  the  cause  may  proceed  in  the  court 
below. 

Error.  Reversed. 


In  HiiiBBBBANi)  V.  DouGhLASS,  from  Catawba: 

Smith,  C.J.  This  case  is  essentially  the  same  as  that  of 
Setzer  v.  Douglass,  and  for  the  reasons  given  in  the  optnU^n 
in  that  case,  which  are  equally  applicable  here,  the  raling 
in  the  court  below  must  be  reversed,  and  the  court  difecfted 
to  proceed  in  the  cause.  Let  this  be  certified  to  the  snpmor 
court  of  Catawba. 

Error.  Reversed. 
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N.  a  PfiNNIMAN  V.  JOHN  H.  DANIEJU 
Attackmenh-  Discowtmuance — Appeal. 

1.  In  attaebment  proceediDgSf  where  an  appeal  is  taken  and  the  de- 
cision may  dispose  of  the  case  altogether,  it  is  discretionary  in  the 
court  below  to  proceed  upon  matter  collateral  to  the  main  pur- 
pose during  the  pendency  of  the  appeal ;  hence  a  motion  to  dis- 
miss the  action  tipon  the  ground  that  the  plaintiff's  failure  to  pro- 
ceed and  make  the  defendant  a  party  by  publication,  before  the 
appeal  was  determined,  worked  a  disoontinnaoce,  was  properly 
overruled. 

2.  Effect  of  an  appeal  upon  matter  included  in  the  action  and  not 
affected  by  the  judgment  appealed  from,  discussed  by  Smith, 
C.  J. 

3.  A  discontinuance  results  from  the  voluntary  act  of  the  plaintiff 
in  not  proceeding  regularly  with  the  case  by  the  issue  of  the  suc- 
ceasive  connecting  processes. 

4.  Qtujtre — Whether  an  attachment  prosecuted,  on  notice  by  publi- 
cation of  the  seizure  of  the  debtor's  property,  to  final  judgment, 
is  a  proceeding  in  rem  or  in  personam  under  the  present  law. 

(Brawn  V.  Hawkins,  68  N.  C,  444;  Mab7T/  v.  Henry,  83  N.  C,  298; 
Etheridgev,  Woodky,  83  N.  C,  11;  SMnner  v.  Moore,  2  Dev.  & 
Bat,  138;  Peebles  v.  Patapsco,  77  N.  C,  233,  cited  and  approved.) 

Motion  heard  at  Fall  Term,  1884,  of  Catawba  Superior 
CouTt,  before  GUmer,  X 

Under  the  warrant  of  attaclimeiit  issued  at  the  same  time 
with  the  summons  on  March  14th,  1883,  certain  personal 
ax^d  real  property  of  the  defendant  was  seized  and  taken 
into  possession  by  the  sheriff,  and  while  so  held  the  defend- 
ant's counsel  under  a  power  of  attorney  from  him,  appear- 
ing for  a  special  purpose  only  and  to  make  the  motioi), 
moved  the  clerk  to  vacate  the  attaobment  and  the  order  for 
its  issue  for  reasons  assigned  in  a  written  application.  The 
motion  being  allowed,  the  plaintiff  appealed  to  the  judge 


432  IN  THE  SUPREME  COURT. 

PmnmcAir  v.  Dabisi>. 

who  at  the  return  term  of  the  process  affirmed  the  mling 
of.  the  clerk.  At  the  same  term  the  defendant's  coansel  also 
moved  to  dismiss  the  action,  which  was  refused  upon  the 
ground  that  he  had  not  become  a  party  to  the  suit  From 
the  judgment  annulling  the  attachment,  the  plaintiff  by 
appeal  removed  the  ruling  to  this  court,  when  at  February 
term  last  it  was  reversed.  (90  N.  C,  154).  At  fall  term, 
to  which  the  judgment  of  this  court  was  certified,  thecouD- 
sel  again  entered  a  special  appearance  and. in  open  court, 
and  moved : 

1.  That  the  action  be  dismissed  upon  the  ground  that 
the  failure  of  the  defendant  to  proceed  while  the  matter  of 
appeal  was  depending  in  the  supreme  court  had  worked  a 
discontinuance. 

2.  That  the  attachment  be  vacated,  there  having  been  no 
service  of  process*  or  publication  of  the  summons  or  war- 
rant  as  required  by  law,  and  for  insufficiency  in  the  affida- 
vit on  which  the  attachment  issued. 

These  motions  were  denied  and  an  order  made  in  these 
words : 

It  appearing  to  the  satisfaction  of  the  court  that  a  sum- 
mons has  issued  against  the  defendant,  and  that  after  due 
diligence  the  defendant  cannot  be  found  in  this  state,  and 
that  an  attachment  has  been  taken  out  against  the  property 
of  the  defendant  in  this  county,  and  that  a  cause  of  action 
exists  against  the  defendant,  it  is  ordered  by  the  court  that 
publication  be  made,  &c. 

Exceptions  were  taken  by  the  defendant  to  the  denial  of 
his  motions  to  dismiss  and  vacate,  and  to  the  order  of  pub- 
lication, and  from  the  rulings  thereon  he  appealed. 

Mr,  Jf.  L,  McCorkley  for  plaintiff. 

Messrs.  L,  L,  WUherspoan  and  0.  N.  Folk,  for  defendant. 

Smith,  C.  J.,  after  stating  the  above.     We  do  not  propose  to 
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consider  any  imputed  defects,  real  or  supposed,  in  the  affi- 
davit made  to  obtain  the  warrant  of  attachment,  since  its 
sufficiency  in  form  has  been  passed  on  and  established  in 
the  former  appeal,  when  this  was  the  only  point  presented. 

Any  objections  to  which  it  may  be  obnoxious  should  then 
have  been  made,  and  these  as  well  as  that  then  considered 
are  concluded  by  the  judgment. 

The  decision  first  made,  during  the  subsequent  progrtts 
of  the  cause,  must  be  regarded,  in  the  words  of  Boydbn, 
J.,  "as  final  and  conclusive,  at  least  so  far  ad  regards  the 
facts  that  existed  at  the  time  of  that  decision/'  Brown  v. 
HawkinSy  68  N.  C,  444.  To  the  same  effect  is  Mabty  v. 
Henry,  83  N.  C,  298. 

2.  The  other  proposition,  pressed  with  more  force  and 
with  a  large  array  of  authority,  is  that  the  plaintiff  in  fail- 
ing to  proceed  by  publication  to  make  the  defendant  a  party, 
during  the  pendency  of  his  appeal  in  this  court,  has  worked 
a  discontinuance  of  process,  and  as  a  new  action  must  be 
begun  by  summons,  and  the  summons  must  precede  or  ac- 
company the  issue  of  the  warrant  of  attachment,  he  cannot 
DOW  proceed.  Involved  in  this  contention  is  the  question 
as  to  the  effect  of  the  appeal  in  suspending  or  dispensing 
with  the  necessity  of  taking  intermediate  steps  to  facilitate 
the  hearing  of  the  cause  upon  its  merits,  until  the  result  in 
the  appellate  court  is  certified  to  the  superior  court  from 
which  the  appeal  comes. 

The  statute,  to  which  our  attention  is  called,  provides 
that  where  an  appeal  is  perfected,  "  it  stays  all  further  pro- 
ceedings in  the  court  below,  upon  the  judgment  appealed 
from,  or  upon  the  matter  embraced  therein,  but  the  court 
below  may  proceed  upon  iiny  other  matter  included  in  the 
action  aind  not  effected  by  the  judgment  appealed  from. 
The  Code,  §  558. 

It  will  be  observed  that  the  statute  does  not  require  the 
action  to  proceed  when  the  appeal  is  from  some  interlocu- 

28 


434  IN  THE  SUPREME  COURT. 

tory  order,  or  the  ruling  upon  matter  collateral  and  sub- 
sidiary to  its  main  purpose,  but  leaves  to  the  appellant  the 
right  to  do  so,  while  it  peremptorily  arrests  any  further  ac* 
tion  in  the  court  below  involved  in  the  subject  matter  of 
the  appeal.  Its  language  is,  the  court  "  rtuny  proceed  t^Km 
QOiy  other  mcMer^^^  or,  as  we  interpret  it,  the  court  may  forbear 
and  await  the  decision  on  the  appeal,  leaving  it  discretionary 
in  the  court  to  do  so,  where  the  law  involved  and  to  be 
passed  on  lies  at  the  foundation  of  the  action  and  may  dis- 
pose of  it  altogether. 

In  the  present  case,  had  the  decision  dissolving  the  at- 
tachment been  sustained,  it  would  have  put  an  end  to  the 
cause  unless  personal  service  could  be  made,  changing  the 
character  of  the  suit;  or  other  property,  unless  that  levied 
on  remained  accessible  to  the  writ,  could  be  found  to  be 
seized.  It  was  reasonable  therefore  to  allow  the  cause  to 
remain  without  further  action  until  the  determination  of 
the  appeal  was  judicially  made  known  to  the  judge  of  the 
superior  court,  and  this  was  the  course  pursued  in  the  pres- 
ent case. 

A  discontinuance  results  from  the  voluntary  act  of  the 
plaintiff  in  not  going  on  regularly  by  the  isBue  of  succes- 
sive connecting  processes,  and  thereby  producing  a  break 
or  hiatus  to  which  such  effect  is  ascribed.  The  cases  cited 
for  the  appellee  are  numerous  on  this  point,  and  will  be 
found  in  Etheridge  v.  Woodley,  83  N.  C,  11,  and  all  show  the 
plaintiff's  failure  to  follow  up  his  suit  after  it  was  begnn. 

In  Femkoyer  v.  Neff,  95  U.  S.  Rep.,  714,  decided  in  1877. 
with  hut  a  single  dissenting  voice,  the  conclusion  reached 
and  announced  is  that  a  judgment  recovered  in  a  suit  by 
attachment  levied  upon  the  defendant's  land  when  no  per- 
sonal service  has  been  made,  is  exhausted  by  a  sale  of  the 
property  attached  and  the  appropriation  of  the  proceeds  to 
the  creditor's  debt,  and  possesses  no  other  legal  force.  The 
sale  of  other  laud  of  the  debtor  under  such  judgment  was 
held  to  pass  no  title  to  the  plaintiff.    If  this  be  accepted  as 
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the  law  in  this  state,  it  shows  that  the  preservation  of  the 
lien  of  the  .attachment  wais  afuodameAtal  condition  of  suc- 
cess, and  might  well  excuse  the  waiting  until  the  validity 
of  the  warrant  Was  determined.  '' 

We  do  not  undertake  to  say  that  such  is  the  law  in  this 
state,  and  certainly  this  decision  is  at  variance  with  the  ad- 
judications under  the  former  law.  It  has  been  held  that  a 
proceeding  commenced  by  original  attachment  and  prose- 
cuted on  due  notice  by  publication  of  the  seizure  of  the 
debtor's  property  to  final  judgment,  was  not  a  proceeding 
in  rem,  but  %h%  judgment  is  personal.  Skinner  v.  Moore^  2 
Dev.  &  Bat,  138. 

The  attachment  was  in  its  nature  and  operated  as  a  dis- 
tress to  compel  appearance;  and  if  it  did  not,  the  judgment 
was  absolute  and  conclusive  as  if  rendered  after  personal 
service, 

The  attachment  under  Thb  Code,  is  of  quite  a  different 
nature  and  subsidiary  only  towards  the  obtaining  the  relief 
which  is  the  object  of  the  action,  and  seems  under  the  stat- 
ute to  be  intended  to  be  more  comprehensive  and  more  fully 
remedial  within  the  state  than  is  admitted  in  the  opinion 
in  Peiinoyer  v.  Neffjt 

As  to  the  extra-territorial  effect  of  such  a  judgment,  it 
can  be  only  recognized  as  effectual  so  far  as  it  appropriates 
tbe  debtor'9  property  to  the  creditor's  demand,  and  wholly 
inoperative  beyond  that  limit,  and  so  it  is  held  in  Peebles  v. 
Patapeco,  77  N.  C,  233. 

It  is  unnecessary  to  proceed  with  the  further  examination 
of  the  subject,  as  in  bur  opinion  the  delay  of  the  plaintifip 
pending  the  appeal  which  he  was  prosecuting  is  not  a  dis- 
continuance or  abandonment  of  the  action,  and  there  was 
DO  error  in  allowing  him  to  proceed  and  make  the  required 
publication.  There  is  no  error  in  the  ruling  and  this  will 
be  certified  to  the  superior  court  of  Catawba,  totbe  and  that 
Ae  cause  proeeed. 

No  error.  AflBi*med. 
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W.  B.  FRY  v.  D.  A.  B.  CTJRRIE  and  othen. 

Guardian  and   Ward — Ejectment — Verdict — Evidence — Judges 

Charge. 

1.  The  law  applicable  to  this  case  did  not  require  actual  service  of  pro* 
cess  upon  infant  defendants :  it  was  sufficient,  if  served  upon  the 
guardian  ad  litem;  and  there  is  no  defect  in  the  proceedings  re- 
sulting in  a  sale  of  the  land  of  the  infants. 

2.  In  ejectment,  where  it  is  alleged  that  the  jury  gave  undue  weight 
to  evidence  they  were  directed  not  to  consider  in  fixing  a  diapated 
boundary,  the  complaining  party  must  seek  his  remedy  in  a  motion 
for  a  new  trial  addressed  to  the  discretion  of  the  presiding  judge. 
An  assignment  of  error  upon  such  ground  will  not  be  entertained 
here.  The  court  intimate  that  in  this  case  the  excluded  evidence 
(declaration  of  grantor  in  a  deed)  is  competent  in  aid  of  location 
of  boundary  of  a  tract  of  land  adjoining  the  grantor's. 

3.  The  surveyor's  testimony  and  the  declarations  of  the  aged  pe^ 
sons,  since  deceased,  bearing  upon  the  locaticin,  were  properly  left 
to  the  jury,  who  alone  must  determine  the  value  of  the  evidence 
as  tending  to  show  the  true  position  of  the  land  in  dispute.  The 
court  can  not  coerce  them  to  find  a  fact  upon  evidence  they  dis- 
believe. 

4.  An  omission  to  give  a  charge  to  which  a  party  would  have  been 
entitle(^  is  not  error,  unless  the  same  was  requested  on  the  trial 
and  refused.     The  Code,  §  412,  construed. 

(White  Y.  Alhertson,  3Dev.,  241;  MdUTieWs  v.  Joyce,  86  N.  C,  258; 
Raifordy.  Peden,  10  Ired.,  466;  Bonner  v.  Tier,  3  Dev.,  358; 
Roberson  v.  WoUard,  6  Ired.,  90;  Mason,  v.  McOormidc,  86  N.  C, 
226;  Sasser  v.  Herring,  3  Dev.,  340;  Nolatid  v.  McCracken,  1  Dev. 
&  Bat.,  694,  cited  and  approved.) 

Ejectment  tried  at  Fall  Term,  lh83,  oT  Moore  Superior 
Court,  before  McKoy,  J. 

•         Defendants  appealed. 

Messrs,  Mclver  &  Black,  Outhrie  and  Murchison^  for  plaintiff. 
Messrs.  John   Manning  and    Hinsdale  &  Devereuz,  for  de- 
fendants. 
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Smith,  C.  J.  The  plaintiff  claims  the  land  desoribed  in 
his  complaint  under  a  grant  from  the  state  issued  for  100 
acres  to  Thomas  Bryant  on  November  30th,  1820,  and  suc- 
cessive conveyances  from  him  and  others,  terminating  in  a 
deed  made  by  the  sheriff  of  Moore  in  the  year  1841  to  the 
plaintiff,  pursuant  to  a  sale  under  execution  against  the 
heirs  at  law  of  John  Ray,  the  last  bargainee  in  the  series. 

The  defendant  objected  to  the  introduction  of  this  deed 
as  evidence,  which  objection  has  since  been  waived,  to  the 
safSciency  of  its  description  of  the  land  and  to  the  efficacy 
of  the  judicial  proceedings  which  preceded  and  led  to  the 
sale,  in  divesting  the  estate  of  the  intestate,  John  Ray, 
therein. 

The  most  prominent  among  the  exceptions  to  the  adverse 
rulings  of  the  court  in  reference  to  the  action  against  the 
heirs,  of  whom  there  weretwo  in  number,  all  under  age,  to 
subject  the  descended  lands  to  the  debts  of  their  ancestor, 
is  to  the  sufficiency  of  the  service  of  process  upon  their 
guardian  ad  litem,  without  actual  service  of  the  acvre  facias 
upon  them. 

After  the  repeated  adjudications  against  the  force  of  a 
similar  objection  to  a  practice  which  has  long  prevailed  and 
upon  the  validity  of  which  so  many  titles  depend,  and  es- 
pecially, taken  by  one  not  interested  in  the  judgment,  and 
in  a  proceeding  wholly  collateral,  the  law  must  be  consid- 
ered settled  upon  the  point.  We  are  content  to  refer  to  but 
two  cases.  White  v.  AlbertBorij  3  Dev.,  241 ;  Matthews  v.  JoyeSf 
85  N.  C,  258. 

Nor  is  the  sheriff's  sale  ineffectual  by  reason  of  any  of  the 
other  defects  in  the  proceedings  pointed  out  in  the  other  ex- 
ceptions. Indeed  they  are  unusually  full  and  specific. 
There  is  a  judgment  against  the  administrator  ascertaining 
the  debt;  the  value  of  the  assets  in  his  hands  and  its  insuf- 
ficiency to  discharge  the  judgment  by  more  than  one  hun- 
dred dollars,  besides  costs ;  the  appointment  of  a  guardian 
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ad  Uiem  to  the  heirs  of  the  iDte^ate  designated  by  Dame; 
the  award  of  the  writ  of  mre  fadas  againet  tbem ;  ibe  eer* 
yice  upon  the  guardian  ad  litem;  the  adjudication  of  sale; 
t^e  issue  of  execution  after  twelve  months  delay,  vedtiBg 
the  prerious  action  of  the  court  and  directing  the  shmff 
to  sell  ''all  lands  which  descended  to  the  heirs  of  John  Bay, 
deceased,  situate  in  his  county,  for  the  reeidue  of  the  debt 
above  the  value  of  the  ascertained  assets  and  costs,  which 
had  been  adjudged  to  Thomas  Bryant  for  debt  and  §6.05 
for  costs  and  charges  in  said  suit  expended,  wherefon 
Majory  Ann  Eliza  and  John  Alex  Bay,  heirs  at  law  of  John 
Bay,  deceased,  are  liable  as  appears  to  us  of  record." 

The  sheriff  made  return  to  this  execution  and  executed 
his  deed  to  the  plaintiff  with  full  recitals  of  the  action  of 
the  court  and  his  own  proceedings  under  Uie  writ,  oonvef* 
ing  the  tracts  of  land  sold  and  describing  tbem  by  metes 
and  bounds. 

We  are  unable  to  discover  any  defect  in  these  proceedings, 
obstructing  the  transfer  of  the  title  to  the  intestate's  lands 
which,  at  his  death,  vested  in  the  said  heirs,  to  the  plaintiff 
who  made  the  purchase. 

The  case  of  Raiford  v.  Pedmy  10  Ired.,  466,  is  not  in  con- 
flict but  rather  supports  this  conclusion,  nor  are  those  of 
Bonner  v.  Tier,  3  Dev.,  353,  and  Boberson  v.  WoUard,  6  Ired., 
90,  since  the  heirs  are  named  in  the  execution. 

2.  The  appellant's  next  exception  is  to  the  admission  in 
evidence  of  a  deed  from  Alexander  Mcintosh  to  George 
Graham,  made  on  August  22nd,  1821,  as  inoompetent  te 
aid  in  locating  the  land  granted  in  the  year  before  to 
Thomas  Bryant,  because  it  is  of  posterior  date. 

This  exception  was  sustained,  the  oourt  holding  that  it 
ooiuld  not  be  used  for  that  purpose  and  so  charged  the  jmy 
aecording  to  the  appellant's  prayer. 

We  cannot  see  how  an  ezcepldpn  cao^  lie  to  tbis  rolkigf 
flMude  at  the  defmdajiii's  request  and  in  moet^xplicti 
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We  muBt  amnme  that  tbe  jury  acted  in  aoeordance  with 
this  instractioD,  and  if  it  can  be  eupposed  they  did  not,  tbe 
remedy  must  be  sought,  in  tbe  application  for  a  new  trial 
addressed  to  the  discretion  of  the  presiding  judge.  We  can- 
not entertain  an  assignment  of  error  in  that  tbe  jury  may 
have  been  influenced  in  arriving  at  a  verdict,  by  giving 
weight  to  evidence  they  were  expressly  directed  not  Xo  con- 
sider, in  fixing  the  boundaries  of  the  Bryant  grant. 

But  it  is  not  so  clear  that  the  deed  executed  by  Mcintosh 
to  Graham  was  not  admissible  to  aid  in  fixing  the  begin- 
ning of  the  boundary  of  the  Bryant  tract  which  is,  or  is 
sapposed  to  be  by  the  calls  of  the  grant,  at  ''Mcintosh's 
corner."  His  deed  is  an  assertion  of  ownership  of  the  land 
defined  in  it  and  is  his  declaration  of  the  locatian  of  its 
linep  and  corners,  used  by  a  contiguous  proprietor  to  deter- 
mine the  place  of  a  corner  common  to  both.  Would  not  his 
declarations  made  when  alive,  be  competent,  as  hearsay, 
not  to  locate  his  own,  but  the  boundary  ef  an  adjacent  tract 
that  calls  for  and  touches  it?  The  evidence  does  not  come 
firom  an  interested  party  to  subserve  some  purpose  and  to 
secure  some  advantage  to  himself,  but  it  is  a  concession  in 
disparagement  of  his  claim  to  a  wider  boundary  for  his  own 
land. 

In  Maeon  v.  McGormick^  85  N.  C,  226,  where  such  decla- 
rations were  received  and  held  to  be  competent,  it  is  said 
they  are  "  not  used  to  ascertain  and  fix  the  limits  of  the 
ilefendant's  own  land,  but  the  corner  of  an  adjoining  tract, 
to  determine  its  location,  and  tbe  evidence  is  not  rendered 
inadmissible  because  that  corner  is  coincident  with  one  of 
faifl  own  boundaries." 

Such  declaration  when  found  in. deeds,  stands  very  much 
«pon  the  footing  of  an  oral  utterance  to  the  same  effect  from 
one  who  is  dead.  Sas9eT  v.  Herring,  3  Dev.,  340,  and  other 
cited  in  the  opinion. 

Bixt  it  is  not  necessary  to  determine  the  point  since  tbe 
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ruling  was  anfavorable  to  the  plaintiff  who  doee  not  oom- 
plain,  and  the  defendant  cannot. 

In  order  to  cover  the  disputed  land  with  an  older  title 
and  displace  the  plaintiff's  claim,  the  defendant  exhibited 
a  grant  made  on  May  17th,  1795,  to  David  Allison,  and,  to 
fix  the  location  of  the  land  it  conveys,  proved  numerom 
delarations  of  old  persons  since  deceased,  as  to  the  position 
of  the  beginning  corner,  and  showed  that  its  liaee  from  that 
point  run  according  to  the  defendant's  contention  would  en- 
close the  part  in  controversy. 

A  copy  of  the  grant  is  not  found  in  the  transcript  but  it 
is  stated  that  it  calls  for  the  ''  Lewis  land,"  and  the  '^  Blaok 
land,"  both  of  which  adjoin. 

Starting  at  the  corner  understood  to  be  designated  by  the 
evidence  and  marked  42  on  the  map,  and  running  thence 
in  conformity  with  the  provisions  of  the  grant,  the  sur- 
veyor says  "  he  did  not  think  he  made  any  real  connection 
with  the  Lewis  land  or  the  Black  line  called  for — Lewis  line 
at  6  and  the  Black  corner  at  11,"  though  he  did  not  ran 
the  lines  of  either  of  those  tracts. 

This  dislocation  of  the  Allison  land  from  tracts  which 
form  part  of  its  boundary  throws  some  discredit  upon  the 
declarations  relied  on  to  locate  its  first  corner ;  for  if  it  be 
where  they  place  it,  the  survey  should  not  avoid  but  come 
up  to  the  lines  thus  called  for ;  and  that  they  do  not  afford 
evidence  against  the  correctness  of  the  location.  But  to 
what  extent  this  fact,  assuming  it  to  be  a  fact,  impairs  con- 
fidence in  the  statements  of  these  aged  men,  as  to  the  trae 
position  of  the  corner  in  space  without  the  presence  of  i 
natural  object  to  which  they  are  annexed,  it  belongs  to  the 
jury  alone  to  determine. 

The  defendant  submitted  several  instructions  to  be  given 
to  the  jury,  of  which  we  only  notice  such  as  were  refased: 

1.  If  the  jury  believe  that  Kenneth  Black  and  the  other 
aged  men  pointed  out  the  corner  of  the  Allison  grant  as 
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being  at  42  or  A,  aecording  to  the  testimony  of  the  witness, 
Cnrrie,  then  they  mast  answer  ''  yes  "  to  the  inquiry  pro- 
poanded  in  the  4th  issue : — Does  the  Allison  grant  cover 
the  land  in  dispute  ? 

The  instruction  assumes  the  absolute  truth  of  the  loca- 
tion^ if  in  fact  the  declarations  were  made  and  are  correctly 
remembered  and  reported,  and  denies  to  the  jury  the  right 
to  judge  of  its  credit  and  sufficiency  to  establish  the  posi- 
tion of  the  corner.  It  makes  that  which  is  evidence  only, 
and  not  always  most  satisfactory  evidence,  proof  of  the  fact 
which  it  tends  to  support,  and  not  only  places  hearsay, 
words  not  spoken  under  oath,  upon  a  higher  plane  than 
sworn  testimony  delivered  with  opportunities  for  cross-ex- 
amination, but  withholds  fiom  the  jury  an  essential  function 
to  be  exercised  in  the  administration  of  justice,  in  passing 
upon  the  means  of  information,  the  accuracy  of  memory 
and  the  truthfulness  of  those  who  undertake  to  fix  a  corner 
in  space  without  the  sustaining  presence  of  some  natural 
object  with  which  recollection  may  correct  itself.  In  brief, 
the  court  is  requested  to  tell  the  jury  they  must  accept  the 
location,  as  ascertained  by  these  declarations  and  regard 
the  declarations  as  entitled  to  absolute  and  unquestioning 
credit. 

It  was  for  the  jury,  not  the  court,  to  determine  the  value 
of  the  evidence  and  its  force  in  proving  the  fact  for  which 
it  was  introduced,  and  there  was  here  the  repugnant  fact, 
if  the  surveyor's  impressions  were  correct,  that  the  lines  of 
two  adjacent  tracts  which  form  part  of  the  boundary  of  the 
Allison  tract  as  described  in  the  grant,  are  not  reached  by 
a  running  that  makes  that  corner  a  starting  point.  It 
would  have  been  a  usurpation  in  the  judge  to  deny  to  the 
jury  the  right  to  say  what  credit  ought  to  be  given  to  the 
declarations  as  tending  to  show  its  true  position  under  the 
grant. 

2.  After  verdict  the  defendant  moved  for  a  new  trial  not 


4jifi  IN  THE  SUPREME  OOUJtT. 

Fbx  o.  >Osbbdb. 

onlj  on  the  groand  of  the  seyaral  overruled  Bxeeptif»S| 
«et  out  in  the  record,  bat  for  the  farther  reason  beoaase  the 
jury'e  response  to  the  issue  in  reference  to  the  Allison  land 
was  against  the  evidence  and  without  evidence. 

We  cannot  precisely  understand  the  force  of  this  assigned 
ground  for  a  venire  de  novo  as  a  matter  of  right.  The  jury 
have  not  found  any  positive  fact  without  evidence  which 
would  be  an  error  in  law.  They  have  simply  failed  to  find 
a  fact  upon  the  evidence  introduced  to  prove  it.  How  eaa 
the  court  control  the  jury  and  force  tbem  to  give  credit  to 
testimony,  without  an  invasion  of  their  functions  ?  The  re- 
sult only  shows  that  the  declarations  of  the  old  men  did 
not  satisfy  tbem  that  the  corner  was  where  these  old  men 
supposed  it  to  be.  The  finding  belongs  exclusively  io  the 
jury  and  no  court  can  coerce  them  to  find  a  fact  upon  evi- 
dence which  they  disbelieve,  however  cogent  and  oouviao- 
ing  it  may  appear  to  others.  Ad  grj^iotiea  fadi,  nan  reBpom- 
dent  jyjdiees;  ad  qv^estionea  legza,  non  respondent  jwraloreSj  is  a 
maxim  necessary  to  be  maintained  in  judicial  administEft- 
tion. 

In  Noland  v.  McOracken,  1  Dev.  &  Bat.,  594,  the  jury  bad 
been  directed  in  language  not  very  unlike  the  proposition 
now  maintained  for  the  appellant,  that  "  where  a  witoen 
was  heard  by  a  jury,  who  was  neither  impeached,  uor  con- 
tradicted, whose  story  was  credible,  and  in  whose  manner 
there  was  nothing  to  shake  confidence,  they  were  bound  to 
believe  him."  This  instruction  was  declared  erroneous  and 
Gaston,  J.,  in  his  opinion  says :  "  They  (the  jurors)  are  the 
competent  and  exclusive  judges  whether  human  testimony 
be  inconsistent  with  the  operation  of  those  common  princi- 
pies  which  regulate  human  conduct  If  thus  believiagi 
they  do  in  their  consciences  actually  assent  to  it,  there  10 
ao  rule  of  law  which  compels  them  to  yield  to  it  an  offieial 
faith.  While  the  competency  of  witnesses  and  the  cele- 
vaniqr  of  testimony  are  made  the  exclusive  aalijects  of  jodi- 
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eial  eogniflamse,  the  oredU  cf  witMises  tvnd  the  mifficiency  of  their 
kitimtmy  are  as  €xdumdy  maUers  far  the  det&rmirML  Hon  of  the 

*  St 

This  18  emphatically  enforced  in  the  statute  which  ior* 
bids  a  jadge  to  '*  give  an  opinion  whether  a  fact  is  fiilly  or 
sufficiently  proved,  such  matter  being  the  true  office  and 
province  of  the  jury."  Thk  Code,  §  413,  and  numerous  ref- 
erences under  the  section. 

It  has  been  urged  that  there  was  no  evidence  to  support 
tbe  plaintiff's  location  of  the  land  described  in  the  Bryant 
grant. 

In  answer  to  this  objection  it  may  be  said  that  it  was  not 
made  at  the  trial,  and  the  adjudications  are  too  numerous 
and  uniform  to  need  repetition,  that  error  cannot  be  first 
assigned  in  this  court  for  an  omission  in  the  trying  judge 
to  give  a  charge  when  not  requested  to  give  it. 

Nor  is  this  rule  of  practice  at  all  modified  by  that  pre- 
scribed in  The  Code,  §  41 2,  Par.  3,  which  declares : 

''  If  there  be  error  either  in  the  refusal  of  the  judge  to 
grant  a  prayer  for  instruction^^,  or  in  granting  a  prayer,  or  in 
his  instructions  generMy,  the  same  shall  be  deemed  excepted 
to  without  thelQling  of  any  formal  objections." 

It  is  obvious  that  an  omission  to  s^ive  a  charge  to  which 
a  party  would  have  been  entitled  will  not  be  a  reviewable 
error  unless  requested  and  refused. 

And  it  is  equally  manifest  that  the  expression  *'  in  his 
instructions  generally  "  is  meant  to'  embrace  such  instruc- 
tions as  involve  an  erroneous  statement  of  the  law.  When 
the  judge  undertakes  to  lay  down  the  law  he  must  lay  it 
down  oorreotiy,  that  is,  the  legal  proposition  must  be  in 
itself  correct. 

It  is  becoming  so  common  for  counsel  to  criticise  instruc- 
tions, not  for  an  inherent  and  apparent  error,  but  for  an 
alleged  error  in  its  relations  to  the  oviden/ee,  that  we  deem 
it  proper  to  announce  that  we  can  consider  only  ezoofNtions 
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made  in  the  court  below,  and  under  the  statute  such  as  are 
included  in  its  terms.  It  would  do  great  injustice  to  the 
judge  to  have  his  rulings  revised  when  no  exception  was 
taken  at  the  time,  or  to  have  reversed  on  appeal  instructions 
other  than  such  as  contain  an  erroneous  proposition  of  law; 
and  beyond  this  in  our  opinion  it  was  not  the  intention  of 
the  general  assembly  to  go  in  putting  the  enactment  in  its 
present  form. 

Upon  a  calm  review  of  the  wholej}  case  we  must  declare 
there  is  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 

No  error.  Affirmed. 


JOSEPH  A.  DAVIS  v.  T.  A.  LYON  and  others. 
Libel — Evidence — Judge^s  \Charge, 

Upon  trial  of  an  action  for  libel,  it  appeared  that  the  libelous  matter 
was  contained  in  a  newspaper  and  was,  in  snbstanoe,  that  the 
plaintiff,  a  justice  of  the  peace,  iesaed  a  warrant  for  the  aireet 
of  one  D.,  charging  him  with  an  assanlt  with  intent  to  oomodt 
rape,  and  ** [after  his  style  of  dispensing  justice  converts  the  case 
into  an  assanlt  and  battery,  and  discharges  the  offender  npoit 
payment  of  costs,  which  was  930,''  aod  that  the  plaintifPs  piu^ 
pose  was  to  secure  his  fees;  otherwise  the  offender  would  have 
been  bound  over  to  court;  and  the  defendant  pleads  justifleatioB; 
Held, 

(1)  Evidence  that  plaintiff  retained  moneys  in  other  easee  dit- 
posed  of  by  him  (which  belonged  to^the  school  fund)  in  the  6ze^ 
dse  of  his  judicial  functions,  is  admissible  to  show  his  habitnai 
abuse  of  authority  for  private  gain,  upon  plea  of  justifloatioii  of 
charge  imputed  to  plaintiff. 
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(2)  The  eluvge  of  the  oonrt  that  plaintiff  had  no  Jurisdiotion 
to  try  suoh  case,  other  than  to  bind  over  after  a  preliminary  ex- 
amination into  the  facts,  was  not  erroneous. 

{State  Y.  Lym,  89  N.  C,  568;  Sharpe  y.  Stephensm,  12  Ired.,  848; 
Walters  v.  Smoot,  11  Ired.,  315,  cited  and  approved.) 

Civil  Action  for  libel,  tried  at  July  Special  Term,  1884, 
of  GuiLFOBD  Superior  Court,  before  QraveSf  J. 
Judgment  for  defendants,  from  which  plaiutiff  appealed. 

Mr.  J.  T.  Moreheadt  for  plaintiff. 

Messrs,  Scott  &  OaldweU  and  /.  N.  Staples,  for  defendants. 

Smith,  C.  J.  The  libellous  matter  for  which  the  action 
is  brought,  is  contained  in  a  newspaper  known  as  the  Ker- 
nersville  News,  whereof  one  defendant  is  owner  and  the  other 
publisher,  and  is  in  these  words : 

*'A  white  man  by  the  name  of  Alex.  Dean  attempted 
rape  upon  a  little  girl  of  Mr.  David  Stocks,  near  Colfax, 
some  time  last  week.  A  warrant  was  issued  for  Dean,  and 
he  was  carried  before  J.  A.  Davis,  Esq.,  justice  of  the  peace. 
Squire  Davis,  after  his  style  of  dispensing  justice,  converts 
the  case  into  an  assault  and  battery,  and  discharges  the 
offender  of  all  decency  and  law  upon  payment  of  costs, 
which  was  $30,  We  presume  that  Mr.  Davis  had  an  eye  to 
the  fact  that  if  this  grave  offender  was  bound  over,  or  com- 
mitted to  jail,  he  would  lose  a  handsome  fee,  and  accord-, 
ingly  rendered  his  decision  to  suit  his  own  convenience." 

The  complaint  alleges  that  the  defendants  in  the  use  and 
publishing  of  this  language  meant  to  charge  that  the  plain- 
tiff corruptly  converted  the  case,  judicially  before  him, 
from  an  assault  with  intent  to  commit  rape  into  a  charge 
for  simple  assault  and  battery,  and  that  such  action  was 
usual  with  the  plaintiff,  and  according  to  his  style  of  dis- 
pensing justice,  and  that  they  further  charge  that  this  ac- 
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tion  of  the  plaintiff  was  prompted  by  tfee  mercenary  mo- 
tive of  putting  in  his  own  pocket  the  fees  arising  from  bis 
assumption  of  jurisdiction  of  the  cause. 

The  defendants  justify  the  charge  in  their  answer,  and  at 
the  trial  waived  all  other  defences  to  the  action.  The  only 
issue  consequently  submitted  to  the  jury  was  to  the  truth 
of  the  alleged  libel  and  the  damages  resulting  from  the 
publication,  on  which  the  verdict  being  for  the  defendant, 
the  inquiry  of  damages  was  not  made. 

The  exceptions  to  the  evidence  introduced  on  the  ques- 
tion of  damages  became  immaterial  upon  the  finding  that 
the  imputations  conveyed  in  the  publication  are  true,  and 
only  such  require  to  be  noticed  as  bear  upon  the  issue  of 
justification.     The  other  exceptions  are  to, 

1.  The  admission  of  evidence  of  the  plaintiff's  reten- 
tion of  fines  in  the  cases  disposed  of  by  him  in  the  ex- 
ercise of  his  judicial  functions,  beyond  the  period  of  sixty 
days,  within  which  he  is  by  law  required  to  pay  over  such 
moneys  to  the  county  treasurer  in  support  of  common 
schools;  and 

2.  To  the  charge  of  the  court  that  the  plaintiff  as  a  jus- 
tice of  the  peace  had  no  jurisdiction  of  the  crime  charged 
in  the  warrant,  other  than  to  inquire  into  the  suflSciency  of 
the  proofs  to  require  the  commitment  or  binding  over  the 
accused  for  trial  in  the  court  having  cognizance,  and  for 
want  of  such  to  discharge  him. 

I.  The  complaint  alleges  that  the  libellous  publication 
meant,  not  only  to  impute  to  the  plaintiff  corruption  and 
oflScial  malfeasance  on  the  trial  of  the  particular  cause  men- 
tioned, in  his  action  on  that  occasion,  but  that  it  was  habit- 
ual for  him  thus  to  act  in  administering  his  judicial  duties, 
the  imputation  being  in  the  words  of  the  complaint  .*^  that 
such  action  was  usual  with  the  plaintiff,  and'  accordinfftohu 
gtyle  of  dispensing  justice.'^ 
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.  The  vindicatioD  of  tbe  defendants  tbos  reqxiired  proof 
not  only  of  the  truth  of  the  specific  charge  in  relation  to 
the  plaintiff 's  conduct  and  crimipality  on  the  particular 
occasion  mentioned,  but  also  that  on  other  trials  had  before 
him  his  avarice  and  greed  prevailed  over  his  sense  of  offi- 
cial duty ;  and  of  this  evidence  was  offered  of  his  keeping 
and  failing  to  pay  over  funds  in  his  hands  belonging  to 
that  to  be  used  in  the  support  of  public  schools.  The  evi- 
dence then  to  which  the  objection  is  directed  was  pertinent 
to  so  much  of  the  charge  as  imputed  to  the  plaintiff  the 
habitual  abuse  of  his  authority  for  private  gain. 

This  ruling  does  not  conflict  with  that  made  in  Siaie  v. 
Zj/on,  89  N.  C,  568,  where  the  same  publication  was  made 
the  srubject  of  a  public  prosecution,  as,  in  this  case,  evidence 
was  offered  and  refused  of  other,  official  misconduct  in  no 
respect  tending  to  develop  the  operation  of  mercenary  mo- 
tives in  the  discharge  of  public  duty,  but  to  show  other 
official  misconduct  in  other  exercises  of  his  judicial  func- 
tionSy  unconnected  with  the  libelous  charges.  This  was  of 
course  inadmissible. 

The  evidence,  which  is  the  subject  of  exception  now,  is 
confined  to  the  plaintiff's  securing  and  keeping  in  his  hands 
sums  of  money,  paid  by  offenders  brought  before  him, 
which  ought  within  the  restricted  statutory  period  have 
gone  into  the  school  fund,  and  is  offered  in  support  of  tbe 
plaintiff's  habitual  practices  as  charged  in  the  publication. 
The  justification  to  be  a  protection  must  be  full  and  com- 
prehensive, commensurate  with  the  extent  of  the  accusa- 
tion. 

"  The  ju8ti6cation,"  says  an  eminent  author,  "  must  al 
ways  be  as  broad  as  the  charge;  and  of  the  very  charge  at- 
tempted to  be  justified."     Townsend  on  Slander,  §212  and 
355. 

"The  principle  is,"  in  the  language  Pearson  J.,  in  Sharpe 
v.  StephenaoHf  12  Ired.,  348,  '*  the  defendant  in  a  plea  of  jus- 
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tification  must  aver  and  must  prove  the  identical  offeDse." 
The  same  proposition  had  been  announced  by  the  same 
judge  in  WaUers  v.  Smooty  11  Ired.,  315. 

II.  The  remaining  exception  is  to  the  charge  to  the  jury 
that  the  plaintiff  had  no  right  to  try  the  accused  (DeaD), 
and,  acquitting  him  of  the  alleged  intent,  to  proceed  to  try 
and  punish  for  the  assault  alone. 

We  concur  in  the  statement  of  the  law.  The  assault  with 
the  imputed  intent  is  of  a  higher  offence,  and  is  committed 
exclusively  to  the  superior  or  inferior  court.  The  justice's 
inquiry  into.such  a  charge  is  only  to  commit  or  bind  over 
to  a  .  tribunal  of  higher  jurisdiction,  or  discharge  if  no 
suflScient  evidence  is  brought  against  him,  where  cue  is  ar- 
rested upon  a  warrant  containing  such  a  charge. 

It  is  an  unwarranted  assumption  of  jurisdiction  to  ex- 
amine into  the  grade  of  the  crime  according  to  his  deter* 
mination  of  the  proofs  and  the  character  they  give  it,  and 
then  try  the  offender  for  the  subordinate  offence.  But  the 
court  submitted  to  the  jurv  a  rehearaal  of  the  testimony 
heard  by  the  plaintiff  so  as  to  aid  them  in  arriving  at  a 
conchision  as  to  the  corrupt  action  imputed  in  the  publica- 
tion, and  added  that,  "to  support  the  defence  that  the 
words  were  true  the  defendants  must  satisfy  them  "  that  the 
plaintiff  had  a  practice  of  acting  corruptly  in  his  oflBcefor 
the  sake  of  gain.  There  is  no  error,  and  the  judgment 
must  be  affirmed. 

No  error.  Affirmed. 
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W.  K.  WILCOXON  V.  JOHN  F.  LOGAN. 
Negotiable  InstruvtenU. 

1.  A  note  valid  in  its  origin  la  not  affected  by  the  illegality  which 
vitiates  a  contract  made  in  reference  to  it. 

2.  The  assignee  of  a  note  not  made  payable  to  order  or  bearer,  but 
to  the  payee  alone,  can  maintain  an  action  upon  it ;  and  so  can 
the  owner  when  there  is  no  written  assignment. 

3.  The  taking  up  the  note  of  another  by  a  stranger  to  it  may  be  as 
a  parohase  or  as  a  payment,  and  whether  it  is  the  one  or  the  other 
mnst  depend  upon  the  facts  of  the  transaction  as  given  in  evi- 
dence. 

{State  V.  Efler  85  N.  C,  585;  Abrams  v.  Cwreton,  74  N.  C,  623; 
Bay  V.  Lipscomb,  3  Jones,  185;  State  v.  Brantley,  63  N.  C,  518; 
State  V.  Sootty  64  N.  C,  686;  McLennan  v.  ChisJiolm,  66  N.  C, 
100,  cited  and  approved.) 

Civil  Action,  tried  at  Spring  Term,  1883,  of  Ashk  Su- 
perior Court,  before  Oudger^  J, 
Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant. 

Mr.  J.  W,  Todd,  for  plaintiff. 
Mr.  D.  0.  FowUj  for  defendant. 

Smith,  C.  J.  This  action  commenced  on  the  17th  dav 
of  July,  1882,  in  the  court  of  a  justice  of  the  peace  and  af- 
ter an  adverse  trial  removed  by  the  defendant's  appeal  to 
the  superior  court,  is  founde»l  on  a  note  under  seal  executed 
on  April  19th,  1877,  by  him  to  J.  M.  Grim&ley,  who,  as  is 
alleged  in  the  complaint,  sold  and  delivered  it  to  the  plain- 
tiff. 

In  his  answer  the  defendant  denies  that  the  note  was 
transferred,  as  a  subsisting  security,  and  says  that  it  was 
paid  and  discharged  by  the   plaintiff  and  so  delivered  to 
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him  ;  relies  upon  the  statute  of  limitations  as  a  bar  to  the 
recovery ;  and  sets  up  a  counter-claim  of  larger  amount 
consisting  in  a  judgment  recovered  by  one  Black  against 
the  plaintiff  and  one  Parsons,  and  assigned  to  himself. 

We  do  not  see  the  pertinency  of  the  evidence  offered  up- 
on the  issue  as  to  the  statute,  although  it  is  stated  that 
much  was  introduced,  since  the  bar  can  only  arise  after 
ten  years,  and  but  little  more  than  three  years  had  elapsed 
after  the  making  the  note  before  bringing  the  suit,  and 
hence  this  defence  could  not  be  aided  by  evidence.  The 
Code,  §  152,  par.  2. 

It  was  in  proof  upon  the  trial  before  the  jury  that 
Grimsley  held  a  note  against  the  plaintiff  for  about  the 
sum  of  one  hundred  and  seventy -five  dollars,  which  be 
transferred  to  the  defendant  for  a  consideration  partly  re- 
ceived in  money  and  for  the  residue  of  which  the  latter 
gave  the  bond  now  in  suit  and  claimed  by  the  plaintiff  as 
his  property. 

An  agreement,  denominated  a  compromise,  entered  int(» 
between  the  plaintiff,  the  defendant  and  several  other  per- 
sons, undertaking  to  adjust  controversies  among  them  and 
to  dispose  of  both  criminal  and  civil  suits,  was  exhibited 
in  evidence,  one  of  the  clauses  contained  therein  belugas 
follows : 

"  The  said  John  F.  Logan  releases  and  discharges  W.  E. 
Wilcoxon  from  all  liability  to  him  on  account  of  the  judg- 
ment for  one  hundred  and  seventy-five  dollars,  or  tberea- 
bouts,  lately  taken  against  the  said  Wilcoxon  in  Watauga 
county,  and  the  said  W.  K.  Wilcoxon  agrees  to  pay  J.  M. 
Grimsley  the  amount  due  from  the  said  John  F.  Logan  to 
the  said  Grimsley  on  account  of  the  note  on  which  this 
judgment  was  taken  " — the  parties  thus-  interchangeably 
undertaking,  each,  to  pay  and  discharge  the  obligatioD 
resting  upon  the  other  under  the  notes  described. 
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Thereupon  the  plaintiff  went  to  Orimsley  and  took  up 
the  note  of  the  defendant,  paying  him  therefor. 

Subsequently,  at  the  defendant's  instance,  the  compro- 
mise contract  was  set  aside  by  the  court,  that  is,  as  we  in- 
terpret the  words,  declared  and  adjudged  to  be  illegal  and 
void  as  against  public  policy,  in  some  judicial  proceeding 
in  which  its  validity  was  called  in  question.  Subsequent 
to  this  ruling  the  defendant,  instead  of  causing  satisfaction 
to  be  entered  upon  the  judgment  against  the  plaintiff,  as  it 
was  stipulated  should  be  done,  proceeded  to  collect  its 
amount  from  the  plaintiff. 

It  further  appears  from  the  defendant's  testimony  that  in 
payment  of  a  debt  of  his  own,  he  assigned  the  judgment  re- 
covered by  Black  against  the  plaintiff  and  Parsons  to  one 
Carrier,  and  with  the  latter's  consent  brought  an  action 
thereon  against  the  plaintiff  which  terminated  in  a  volun- 
tary nonsuit.  Afterwards,  the  defendant  paid  Carrier  the 
amount  of  the  judgment  and  it  was  restored  to  him. 

The  portion  of  the  defendant's  testimony  in  reference  to 
the  assignment,  elicited  upon  the  cross-examination  with- 
out objection  to  iis  competency,  the  defendant's  counsel 
asked  the  court  to  withdraw  from  the  consideration  of  the 
jury,  on  the  ground  that  it  was  secondary  and  inadmissible, 
which  request  was  refused,  and  to  this  ruling  the  defendant 
excepts. 

In  reiereuce  to  this  exception  we  have  only  to  say  that 
if  the  objection  taken  in  apt  time  has  any  force,  the  with- 
drawal of  it,  after  it  had  been  received  and  heard,  was  a 
matter  resting  in  the  sound  discretion  of  the  court,  the  ex- 
ercise of  which  cannot  be  reviewed  on  appeal.  This  is  de- 
cided in  State  v.  Efler,  85  N.  C,  585. 

The  instructions  asked  by  the  defendant  in  substance 
are: 

1.  The  note  in  suit  being  taken  up  and  and  paid  in  pur- 
suance of  an  illegal  contract  cannot  be  recovered  on. 
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2.  The  note  not  being  payable  to  order  or  bearer,  bat  to 
Grimsley  alone,  is  not  negotiable,  and  the  action  cannot  be 
maintained  thereon  in  the  plaintiff's  name. 

3.  If  the  jury  accept  as  true  the  evidence  in  regard  to  the 
assignment  to  Carrier  and  his  re-assignment  to  the  defend- 
ant, the  property  in  the  judgment  revested  in  the  defeod- 
ant  and  constitutes  a  good  counter-claim. 

The  court  declined  to  give  the  first  two  instructions  or 
the  third  in  very  words,  but  as  to  the  subject  matter  there- 
of charged,  that  if,  after  the  assignment  of  the  judgment  to 
Carrier,  assuming  it  to  have  been  so  assigned,  the  defendant 
paid  Carrier  the  debt  which  it  represented  and  took  it  np, 
it  became  his  (the  defendant's)  property  and  he  could  set  it 
up  as  a  counter-claim. 

I.  The  first  instruction  was  properly  denied,  for  the  note 
being  valid  in  its  origin  was  not  infected  with  the  illegal- 
ity which  vitiates  the  contract  in  reference  to  it.  Indeed 
the  nullity  of  the  contract  leaves  it  wholly  unaffected  and 
as  effectual  in  the  hands  of  the  plaintiff  as  it  was  in  the 
hands  of  the  payee,  Grimsley. 

II.  In  reference  to  the  denial  of  the  second  instructioD 
requested,  it  is  only  necessary  to  refer  to  the  enactment 
found  in  section  41,  chapter  6,  of  The  Code,  which  has  long 
been  in  force,  and  the  numerous  adjudications  appended 
thereto.  Besides,  if  the  note  was  a  non-negotiable  security 
under  the  former  law,  the  action  on  it  can  be  maintained 
by  one  to  whom  the  money  when  paid  belongs,  and  not  by 
a  former  owner  who  has  parted  with  his  interest.  The 
Code,  §  177 ;  Abrams  v.  Ouretoii,  74  N.  C,  523,  and  other 
cases  cited  under  that  section. 

III.  The  instruction  delivered  in  place  of  the  third  in  the 
series  is  more  in  conformity  with  the  testimony,  and  while 
in  substance  the  same,  is  equally  favorable  to  the  defendant 
and  furnishes  no  ground  of  complaint  to  him.     Bay  v.  Lips- 
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comb,  3  Jones,  185;  SicUe  v.  BranUey,  63  N.  0.,  518  ;  StaJte  v. 
&o«,  64  N.  C,  586 ;  McLennan  v.  CAisAohn,  66  N.  C,  100. 

The  verdict  being  rendered  against  the  counter-claim 
and  for  the  residue  due  on  the  note  in  suit,  upon  what 
grounds  we  are  not  advised,  unless  it  be  based  upon  a  dis- 
belief of  the  defendant's  testimony  as  to  the  re-assignment 
of  the  judgment  which  he  had  disposed  of  in  discharge  of 
his  indebtedness  to  Carrier,  we  discover  no  reasons,  based 
open  the  rulings  of  the  court,  which  alone  are  reviewable, 
foir  the  award  of  a  venirt  de  novo. 

It  may  have  been  intended  by  the  appellant  to  raise  the 
question  whether  the  plaintiff's  act  in  taking  up  the  note 
was  not  intended  to  be  and  in  law  was  a  payment  and  not 
a  transfer,  so  that  no  action  would  thereafter  lie  upon  it  as 
such.     If  so,  it  is  not  presented  in  the  record. 

Moreover,  the  note  was  delivered  uncancelled  to  the 
plaintiff  and  he  swears  it  was  not  paid.  The  circumstances 
connected  with  the  compromise  may  have  tended  to  con- 
tradict his  testimony,  but  no  issue  of  the  kind,  as  far  as  the 
record  discloses,  was  submitted  to  the  jury.  It  is  consistent 
with  all  the  evidence  that  the  plaintiff  advanced  bis  money 
for  the  note  and  took  it  to  be  surrendered  to  the  defendant 
upon  the  defendant's  compliance  with  his  agreement  to  dis- 
charge the  judgment  for  $175,  and  that  he  retained  the  se- 
curity unimpaired  when  the  defendant  coerced  from  him 
payment  of  that  judgment.  However,  it  is  sufficient  to  say 
the  point  is  not  before  us,  and  we  see  no  errors  in  the  rul- 
ings which  the  record  brings  up  for  an  appellate  revision. 

The  judgment  must  be  affirmed  at  the  cost  of  the  appel- 
lant. 

No  error.  Affirmed. 
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NORTH  CAROLINA  RAILROAD   COMPANY  v.  COMMISSION- 
ERS OF  ALAMANCE. 

Taacdion — Non-resident  holder  of  shares  in  domestic  corporation^ 

exempt 

A  non-resident  holder  of  shares  in  a  corporation  in  this  state  is  not 
liable  to  tax  here.  Such  property  is  beyond  the  Jurisdiction  of 
the  state,  and  subject  only  to  that  in  which  the  holder  has  his 
domicil.  The  raling  im  this  case  has  no  application  to  banking 
corporations  formed  and  operated  under  the  act  of  congress. 

{BaUroadv,  Com'rs,  87  N.  C,  426;  Bedmond  v.  Oom'TS,  lb.,  128; 
Belo  V.  Cam'rs,  82  N.  C,  416;  WoHh  v.  Com'rs,  76.,  420  and  90  N. 
C,"  409;  Kyle  v.  Com'rs,  76  N.  C,  446;  Buis  v.  CbmV«,  79  N.  C, 
267,  cited,  commented  on  and  approved.) 

Civil  Action  tried  at  Spring  Term,  1884,  of  Alamancb 
Superior  Court,  before  McKoy^  J. 

This  action  was  begun  by  petition  of  plairitiflF  company 
to  defendant  commissioners  to  strike  from  the  tax-list  of 
1883  the  assessment  on  shares  of  stock  held  by  non-resident 
stockholders  in  plaintiflF  corporation.  The  petition  was 
denied,  and  the  plaintifif  appealed,  and  upon  the  bearing 
the  following  facts,  by  consent,  were  found  by  the  court 
below : 

1.  That  plaintiff  is  a  corporation,  &c.,  and  its  capital 
stock  is  four  million  dollars,  divided  into  shares  of  one 
hundred  dollars  each. 

2.  That  the  shares  upon  which  the  taxes  complained  of 
were  assessed,  are  owned  and  held  by  non-residents  of  thifi 
state. 

3.  Tliat  plaintiff 's  property  consists  of  both  real  and  per- 
sonal property,  and  is  in  this  state. 

4.  That  the  office  and  place  of  business  of  plaintiff  are 
at  Company  Shops  in  Alamance  county,  North  Carolina,  and 
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the  shares  of  stock  *  are  transferrable  only  on  its  books  at 
said  office. 

Thereapon  His  Honor  ruled  that  the  shares  of  stock 
owned  by  non-residents  were  not  liable  to  taxation,  and  di- 
rected the  tax-list  to  be  corrected  according  to  the  prayer  of 
the  plaintiff's  petition,  and  the  defendants  appealed. 

Messrs.  Qraham  &  Ruffmy  for  plaintiff. 
Mr.  E.  8.  Parker,  for  defendants. 

Smith,  C.  J.  Among  the  several  paragraphs  in  section  8, 
chapter  117  of  the  acts  of  1881,  enamerating  the  several 
subjects  of  taxation,  is  the  following : 

6.  Shares  in  national,  state  and  private  banks,  railroad, 
telegraph,  canal,  bridge  or  other  incorporated  or  joint  stock 
association,  with  their  true  value,  and  the  cashier  of  each 
bank  or  banking  association  (whether  state  or  national) 
shall  give  in  to  the  list- taker  for  the  township  in  which 
such  bank  or  banking  association  is  situated,  all  shares  of 
stock  cornposing  their  corporation,  cis  agent  jar  and  in  the 
name  of  the  ovmers  of  said  shares  of  stock,  who  may  be  non-resi- 
dents of  this  state,  and  the  treasurer  of  each  railroad  or  other 
incorporated  company  shall  in  like  manner  list  the  shares 
of  non-resident  holders. 

In  the  concluding  clause,  amended  by  the  act  of  1883, 
ch.  368,  §  8,  to  remove  the  obscurity  pointed  out  in  Railroad 
V.  Qymmissioners  of  Wake,  87  N.  C,  426,  it  is  provided  that 
^'stockholders  in  valuing  their  shares  may  deduct  their 
ratable  proportion  of  the  value  of  taxable  property,  the  tax 
whereof  is  paid  by  the  corporation. 

Section  3  of  the  act  is  in  these  words:  Every  person  re- 
quired to  list  property  shall  make  out  and  deliver  to  the 
township  list  taker  a  statement,  verified  by  his  oath,  of  all 
the  real  and  personal  property,  moneys,  credits,  investments 
in  bonds,  stock,  joint-stock  companies,  annuities  or  other- 


456  IN  THE  SUPREME  COURT. 

RAHaOAD  II.  COMHIBgKUnBBA. 

wise,  ID  his  posBession  or  nnder  his  control  on  the  first  day 
of  June,  either  as  owner  or  holder  thereof,  or  as  pareot, 
husband,  guardian,  trustee,  executor,  administrator,  reoeiver, 
accounting  officer,  partner,  agent,  factor  or  otherwise. 

The  power  of  taxation  is  conferred  in  section  three,  article 
five  of  the  constitution,  which  directs  that  ''  laws  shall  be 
passed  taxing  by  a  uniform  rule  all  moneys,  credits,  invest- 
ments in  stocks,  joint^tock  companies  or  otherwise,  and  also 
all  real  and  personal  property,  according  to  its  true  value 
in  money ;  and  further  authorizes  a  tax  on  *'  trades,  profes- 
sions, franchises  and  incomes,"  but  not  on  incomes  derived 
from  property  that  is  already  taxed. 

The  constitution  evidently  contemplates  the  imposition  of 
taxes  upon  moneys,  credits  and  investments  in  corporate 
stocks,  as  well  as  upon  other  forms  of  property  thatare  within 
the  jurisdiction  of  the  state  aud  subject  to  its  power. 

^*  Credit "  is  a  term  attaching  to  the  creditor  and  desig- 
nates property  possessed  by  him  in  contra-distinctiou  to  the 
correlative  word  "  debt,"  which  has  reference  to  the  debtor 
and  a  personal  obligation  resting  upon  him.  The  indebt- 
edness is  made  liable  to  taxation,  as  following  the  person  to 
whom  it  is  due,  at  his  domicil,  while  it  cannot  be  reached 
at  the  domicil  of  the  debtor  if  the  person  to  whom  it  is 
owing  be  not  a  resident.  This  is  the  import  of  the  constitu- 
tional provision  and  is  recognized  .and  enforced  as  a  correct 
principle  in  The  State  Tax  en  Foreign-held  Bonds,  16  Wall., 
300,  by  the  supreme  court  of  the  United  States.  Id  that 
caseiFiELD,  J.,  delivering  the  opinion,  says :  "  Corporations 
may  be  taxed  like  natural  persons  upon  their  property  and 
business.  But  debts  owing  by  corporations,  like  debts  owing 
by  individuals,  are  not  property  of  the  debtors  in  any  sense. 
They  are  obligations  of  the  debtors  and  only  possess  value 
in  the  hands  of  the  creditors.  With  them  they  are  property 
and  in  their  hands  may  be  taxed.  To  call  debts  property 
of  the  debtor  is  simply  to  misuse  terms.    All  the  property 
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there  can  be  iD  the  nature  of  things,  the  debts  of  corpora* 
tions  belongs  to  the  creditors  to  whom  they  are  payable, 
and  follows  their  domicil  wherever  that  may  be.  Their 
debts  can  have  no  locality  separate  from  the  parties  to  whom 
they  are  due.  ********* 
The  bonds  issued  by  the  railroad  company  in  this  case 
are  undoubtedly  property,  but  property  in  the  hands  of  the 
holders,  not  property  of  the  obligors.  So  far  as  they  are  held 
by  non-residents  of  the  state,  they  are  property  beyond  the 
jurisdiction  of  the  state.'' 

The  court  declared  that  the  act  directing  the  company  to 
withhold  5  per  cent,  of  the  interest  and  pay  it  as  a  tax  into 
the  state  treasury  impaired  the  obligation  of  the  contract 
and  was  repugnant  to  the  constitution  of  the  United  States. 
Four  of  the  judges  dissented  as  to  this  last  conclusion,  and 
were  of  opinion  that  the  case  was  one  of  state  law  only  and 
involved  no  federal  element. 

In  Tappan  v.  Mer,  Nat.  Bank,  19  Wall.,  490,  the  Chief  Jus- 
tice  declares  that  the  power  of  taxation  by  any  state  is  lim- 
ited to  persons,  property  or  business  within  its  jurisdiction. 
The  same  proposition  in  regard  w  the  sUus  of  the  debt,  as 
determined  by  the  creditor's  domicil,  for  the  purpose  of  tax- 
ation, isagaib  affirmed  in  KirUand  v.  HotchkisSy  100  U.  8. 
Rep.,  491,  reviewed  upon  a  writ  of  error  to  the  supreme  court 
of  Ck>nnecticut,  where  the  case  was  decided  in  a  similar  way, 
42  Conn.,  436.     See  Feresman  v.  Byrom,  68  111.,  247  ;  Bur* 
roughs  Taxation,  §  41  and  42;  Cooley  Taxation,  15,  63, 134, 
270.       ' 
,      Assuming  this  to  be  the  law,  and  that  the  credit,  in  op- 
/  position  to  the  debt,  terms  which  denote  the  relations  be- 
tween the  parties  to  whom  and  from  whom  the  debt  is 
owing,  except  in  cases  where  the  indebtedness  consists  in 
notes,  bonds  or  other  securities  which  are  in  the  hands  of 
an  agent  and  are,  therefore,  like  visible  personal  property, 
\  having  a  situs  of  its  own  for  purposes  of  taxation,  as  held  in 
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Redmond  v.  Commissioners,  87  N.  C,  122,  must  be  taxed 
where  the  owner  has  hia  domicil,  we  proceed  to  inquire 
wheth'er  the  principle  extends  to  shares  of  stock,  as  a  dis- 
tinct form  of  property,  held  by  non-residents  in  corporations 
formed  under  our  laws  and  doing  business  in  the  state. 

There  can  be  no  question  as  to  the  liability  of  the  corpo- 
rate body  to  the  full  measure  of  taxation  to  which  an  indi- 
vidual resident  is  subject.  All  of  its  property,  inclusive  of 
its  franchise,  which  (if  owned  by  a  citizen  could  be),  may  be 
made  to  bear  its  portion  of  the  public  burdens  by  an  ad 
valorem  assessment,  unless  protected  by  some  contract  of  ex- 
emption entered  into  by  the  state.  So  a  tax  may  be  im- 
posed, measured  by  the  value  of  the  stock  which  represents 
the  corporate  property,  upon  the  corporation,  and  it  be  com- 
pelled to  pay  it.  Thus,  unrestrained  by  an  ad  valorem  rule, 
it  was  decided  that  a  tax  on  bank  stock  or  stock  in  any 
moneyed  corporation  of  loan  and  discount,  of  fifty  cents  on 
each  share  of  one  hundred  dollars  held  therein,  is  a  valid 
exercise  of  the  taxing  power  possessed  by  the  general  as- 
sembly of  Kentucky.  Nat  Bank  v,  CommonweaUhy  9  Wall., 
353.  The  tax,  though  affecting  alike  the  interest  of  the 
resident  and  non-resident  stockholders,  as  does  any  exac- 
tion diminish  the  resources  of  the  company,  is  a  legitimate 
burden  put  upon  it  in  common  with  other  property  owners 
of  the  state.  "  The  tax  is,"  as  Mr.  Justice  Miller  observes, 
'^a  tax  upon  the  shares  of  the  stockholder,"  but  it  is  never- 
theless a  tax  upon  the  corporation,  the  amount  of  which  is 
ascertained  by  the  number  of  shares  upon  each  of  which  is 
imposed  a  specific  sum  to  be  paid  by  it.  The  capital  stock 
of  a  corporation  is  made  up  of  shares,  and  there  can  be  no 
difibrence  in  principle  in  requiring  from  it  the  payment 
of  fifty  cents  on  each  share,  or  of  one-half  of  one  per  cent 
upon  the  aggregate  number  of  shares,  the  same  in  result 
and  varying  only  in  phraseology.  In  either  mode  of  assess- 
ment, the  money  comes  ^om  the  corporation  and  reduces 
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ite  capacity  to  distribnte  in  dividends.  "In  the  case  of 
shareholders  not  residing  in  the  state,"  it  is  said,  in  the 
opinion  in  the  case  cited,  "  it  is  the  only  mode  in  which  the 
state  can  reach  their  shares  for  taxation,"  the  meaning  of 
which  is,  that  the  taxing  power,  while  it  can  take  hold  of 
the  shares  of  the  stockholders,  residing  within  its  reach  as 
separate  property,  cannot  subject  those  of  non-residents, 
except  through  the  imposition  of  a  tax  upon  the  property 
of  the  corporation  before  its  distribution. 

But  supposing  the  taxing  power  to  have  been  exerted  to 
its  full  extent  over  the  corporation  and  its  property  and  re- 
sources, can  a  further  exaction  be  demanded  of  the  indi- 
vidual shareholder  in  respect  to  his  interest  in  them,  sepa- 
rate and  apart  from  the  corporate  entity  created  by  law,  and 
itself  capable  of  being  made  to  bear  its  part  of  the  common 
burden  ? 

Under  a  provision  in  the  constitution  of  California,  Art. 
XI.  §  13,  which  requires,  as  does  the  constitution  of  this 
state,  taxation  to  be  equal  and  uniform,  and  that  all  prop- 
erty shall  be  taxed  in  proportion  to  its  value,  it  has  been 
held  that  where  the  property  of  the  corporation  was  taxed, 
the  stock  could  not  be,  for  this  would  be  double  taxation, 
the  latter  but  representing  the  former.  Burke  v.  Badham, 
57  Cal.,  594,  and  this  ruling  is  adopted  and  enforced  in  a 
recent  case,  San  Frand^sco  v.  Mackey,  in  the  United  States 
circuit  court  of  the  district,  and  reported  in  18  Reporter,  609. 

The  decision  rests  upon  the  proposition  that  the  corpo- 
rate property  of  every  kind  exposed  to  taxation  is  represented 
in  the  value  of  the  stock,  and  whether  the  tax  be  levied 
upon  the  one  or  the  other,  it  is  but  ad  valorem  tax,  and  to 
levy  it  upon  both  at  the  same  time  would  be  to  duplicate  it, 
and  thus  disregard  the  restraints  of  the  constitution.  This 
seems  to  be  sound  reasoning,  and  in  consonance  with  the 
clause  in  ours  which  forbids  any  tax  upon  income  derived 
from  property  already  taxed. 
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I  But  in  oar  ralings  we  have  so  ftir  discriminated  between 
the  property  of  a  corporation,  and  the  property  in  the 
sharee,  as  to  subject  to  taxation  those  held  by  a  reeidmit 
owner  in  a  foreign  corporation,  notwithstanding  the  cor- 
porate property  is  taxed  in  the  jurisdiction  wherein  the 
separate  business  is  carried  on ;  and  this,  because  such  res- 
ident has  an  interest  or.  property  annexed  to  his  person  and 
subject  to  the  jurisdiction  of  the  state  wherein  he  re- 
sides. Bdo  V.  Commissioners,  82  N.  C,  415 ;  Worth  v.  Om- 
missionerSj  lb.  420 ;  Worth  v.  CommissionerSy  90  N.  C,  409. 

Can  we  also  place  a  burden  upon  the  non-resident  holder 
of  shares  in  a  domestic  corporation,  itself  exposed  to  foil 
taxation,  when  upon  the  principle  of  our  own  adjudicatioDS, 
he  is  liable  in  the  state  of  his  domicil  to  be  taxed  for  the 
very  same  property  ?  If  the  property  be  taxable  here,  can 
it  consistently  be  taxed  again  elsewhere?  If  our  ruling  be 
sustained — that  stock  in  a  foreign  corporation  owned  by  one 
of  our  citizens  can  be  taxed  here,  because  it  follows  the  per- 
son of  the  owner  and  has  for  this  purpose  its  siitm  at  the 
place  of  his  abode — must  it  not  also  be  true  that  the  property 
of  a  non-resident  stockholder  in  one  of  our  own  corpora- 
tions is  beyond  our  jurisdiction  and  subject  to  that  only 
within  which  he  has  his  domicil  ? 

In  The  Delaware  Railroad  Tax,  18  Wall.,  206,  a  tax  was 
imposed  by  the  state  of  Delaware  upon  a  proportionate  part  of 
a  railroad  which  ran  also  into  the  state  of  Maryland,  of  one- 
fourth  part  of  one  per  cent,  upon  the  value  of  the  number  of 
shares  corresponding  with  the  length  of  the  line  in  the 
former  state,  and  this  sum  was  required  to  be  paid  into  the 
treasury  by  the  company.  It  was  urged  that  under  this 
statutory  apportionment  Delaware  would  get  nearly  one- 
fourth  of  the  sum  to  be  paid,  while  the  value  of  the  por- 
tion of  the  road  in  that  state  was  below  that  proportion* 
The  court  declared  that  the  tax  was  not  "  imposed  upon  the 
shares  of  the  individual  stockholders,  nor  upon  the  prop* 
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erty  of  the  corporation,  but  is  a  tax  upon  the  corporation 
itself,  measured  by  a  per  centage .  apon  the  cash  value  of  a 
certain  proportionate  part  of  the  shares  of  its  capital  stock/' 
adding:  "  The  state  may  impose  taxes  upon  the  corporation 
as  an  entity  eidsting  under  its  laws,  as  well  as  upon  the  cap- 
ital stock  of  the  corporation,  or  its  separate  corporate  prop- 
erty." 

Recurring  to  the  language  employed  in  the  constitution! 
to  convey  and  restrict  in  its  exercise  the  power  to  tax,  it 
will  be  seen  that  "  moneys,  credits,  investments  in  bonds,' 
stocks,  joint  stock  companies  or  otherwise,  are  placed  upon 
the  same  basis  as  '  real  and  personal  property,' "  when  t< 
be  charged  with  public  burdens.  The  creditor  and  in- 
vestor in  stocks,  <&c.,  are  to  be  taxed,  the  one  upon  the  debts 
due  him,  the  other  upon  his  investments,  both  according  t^ 
their  value;  and  this,  without  regard  to  the  place  when 
the  debtor  lives,  or  whether  the  investments  are  in  th< 
stocks  of  a  home  or  foreign  corporation.  The  words  use( 
in  the  section  are  applicable  to  a  resident  investor  or  stock- 
holder upon  whom  the  law  can  operate,  but  does  not  seem 
to  contemplate  one  whose  domicil  is  beyond  the  limits  oi 
the  state  and  the  reach  of  coercive  legislation.  Neither  does 
any  taxable  property  escape  its  share  of  the  common  bur-y 
den,  since  all  the  resources  of  the  corporate  body  under  th( 
constitution  are  within  the  legislative  control,  and  the  stock' 
holder  only  gets  his  portion  of  what  remains  for  distribu- 
tion. 

When  a  tax  is  upon  shares  and  to  be  paid  by  the  corpo- 
ration, it  is  a  tax  upon  the  corporation,  and  may  be  exacted 
as  such,  when  in  conformity  with  the  organic  law,  and 
while  it  imposes  alike  the  value  of  all  the  shares  by  whom- 
soever held,  the  result  is  consequential  and  free  froiD  any 
just  complaint.  The  value  of  the  shares  is  looked  to  as  a 
measure  of  the  corporate  tax,  but  no  right  of  the  non-resi- 
dent stockholder   is  invaded.     Ang.  &   Ames   Corp.,  §43; 
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McKeen  v.  North  Co.,  49  Pa.  St..  519 ;  Bank  v.  5ltofe,  9  Yerger, 
(Tenii.)  490.  This  last  is  the  only  case  we  have  found 
where  the  present  inquiry  is  directly  met  and  answered. 

Under  a  statute  assessing  lands,  &c.,  and  "  bank  stock 
other  than  such  as  may  be  exempt  from  taxation  as  after 
provided  for/'  it  was  declared  that  the  tax  was  not  intended 
to  be  upon  the  bank,  but  upon  the  owners  of  the  stock  held 
therein,  non-residents  as  well  as  residents,  and  the  court 
proceeded  to  say  : 

The  power  to  tax  non-resident  stockholders  is  denied,  and 
we  think  correctly.  From  its  very  nature  it  must  be  a  tax 
in  personam  and  not  in  rem.  *  ♦  *  Then  bank  stock  is 
not  a  thing  in  itself  capable  of  being  taxed  on  account  of 
its  locality,  and  any  tax  imposed  upon  it  must  be  in  the 
nature  of  a  tax  upon  income,  and  of  necessity  confined  to 
the  person  of  the  owner.  If  he  be  a  non-resident,  he  is  be- 
yond the  jurisdiction  of  the  state  and  not  subject  to  her 
laws. 

We  therefore  think  that  *  *  *  the  state  has  no  power 
to  raise  a  revenue  from  the  stock  of  non-resident  owners, 
but  this  may  be  done  from  the  stock  of  resident  owuers 
2  Desty  on  Taxation,  at  page  62,  section  entitled  "Shares 
of  Stock  o\  Foreign  Corporations  "  and  cases  referred  to  in 
note. 

The  tax  under  review  is  not  imposed  upon  the  company 
in  respect  to  its  stock,  upon  the  value  of  which  as  repre- 
senting the  residuary  value  of  all  the  corporate  property 
the  state  may  put  a  tax  in  the  absence  of  an  exemption  in  the 
charter, but  the  act  separatesall  resident  shareholders, requir- 
ing them  as  owners  to  list  for  taxation  all  such  stock  as 
they  may  have  in  corporations  withm  and  without  the 
state.  A.t  the  same  time  it  directs  the  cashier  and  treasurer 
of  the  different  classes  of  corporate  bodies  to  give  in  the  stock 
of  non-residents  "  cw  agent  for  and  in  the  name  of  the  owners^* 
respectively  and  affixes  a  lien   upon  the  shares,  disabling 
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the  owners  to  make  any  transfer  until  the  tax  is  paid,  and 
further  authorizing  the  company  to  pay  out  of  dividends  de- 
dared  in  their  favor.    Acts  1881,  ch.  117,  §§  26,  27. 

The  effect  of  the  statute  therefore  is  to  assess  a  tax  upon 
the  foreign-holder's  stock,  as  a  distinct  and  separate  form 
of  property,  listed  by  means  of  a  forced  agency,  and  the  stock 
itself  charged  with  the  payment. 

The  state  acquires  jurisdiction  for  taxing  purposes  over 
the  property  itself  or  the  person  of  the  owner  found  within 
its  limits.  All  visible  property  may  be  taxed  wherever  it  is 
found.  Credits  (and  stocks  are  very  analagous)  have  no 
«i<tM,  as  such,  separate  from  the  owner,  and  must  be  taxed 
where  he  has  his  domicil.  There  may  be  credits,  in  the 
form  of  bonds  and  other  securities  which  have  a  taxable 
situs  of  their  own,  when  in  the  hands  of  an  agent  or  trustee 
as  is  decided  in  Redmond  v.  Commissioners,  supra. 

But  it  follows  that  whether  the  taxation  be  put  upon  the 
corporate  property  as  such,  or  upon  the  entire  stock,  it 
must  be  ad  valorem^  and  from  the  valuation  must  be  de- 
ducted such  as  is  entitled  to  exemption  by  virtue  of  a  con- 
tract made  with  the  state  and  protected  by  the  constitution 
of  the  United  States,  since  the  shifting  of  the  tax  from  one 
subject  to  the  other  cannot  be  allowed  to  impair  such  ex- 
emptions. 

This  opinion  has  of  course  no  application  to,  nor  is  it  in- 
tended to  embrace  banking  corporations  formed  and  ope 
rating  under  the  act  of  congress,  the  shares  whereof,  held 
as  well  by  non-resident  as  by  resident  owners,  are  by  ex- 
press words  made  subject  to  the  taxing  power  of  the  state 
under  certain  limitations,  those  of  non-residents  being  re- 
quired to  be  taxed  at  the  place  where  the  banks  are  located 
and  carrying  on  business,  and  the  tax  enforced  through 
the  corporarions,  as  is  decided  in  Kyle  v.  Mayoi*  &  Commis- 
sioners^  75  N.  C,  445 ;  and  in  Buie  v.  Commissioners,  79  N. 
a,  267. 
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We  are  therefore  constrained  to  declare  that  such  a  tas 
as  that  prescribed  in  the  appeal  is  not  within  the  contem-. 
plation  of  the  clause  in  the  constitution  which  confers  the 
power  and  directs  the  manner  of  its  exercise,  and  we  there- 
fore affirm  the  ruling  of  the  court  below.  Let  this  be  cer- 
tified. 

No  error.  Affirmed. 


W.  H.  RYAN,  Trustee,  v.  B.  T.  MARTIN  and  others. 
Corporations — Ejectment — Evidence-^Estoppel 

1.  Where  a  corporation  sues,  it  is  necessary  for  it  to  prove  its  char- 
ter and  organization,  if  denied.  But  where  one  contracts  with 
a  corporation  or  claims  title  to  land  under  it,  the  presumption  is 
that,  as  to  such  party,  there  is  a  corporate  existence. 

2.  A  contract  with  a  party,  by  name  implying  a  corporation,  is  to 
be  taken  as  evidence  of  the  existence  of  the  corporation  as  to  the 
party  contracting  with  it,  rather  than  an  estoppel  to  disprove 
such  fact. 

3.  A  misnomer  of  a  corporate  body,  when  the  parties  intended  the 
corporation  by  its  proper  name,  is  not  material ;  and  it  is  compe- 
tent to  prove  its  name  by  proper  evidence. 

4.  Where,  in  ejectment,  both  parties  claim  under  the  same  person, 
neither  can  deny  the  title  of  such  person ;  and  this,  although  one 
of  the  parties  claims  under  a  sheriff^s  deed. 

5.  In  such  case  it  is  not  necessary  for  the  plaintiff  to  show  that  the 
defendant  has  a  complete  title,  but  simply  that  he  claims  onder 
the  common  source,  even  though  it  be  through  an  unregistered 
deed  or  contract  of  purchase ;  and  the  defendant  is  at  liberty  to 
show  a  better  title  in  himself  obtained  from  other  sources. 
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6.  Proof  hj  the  sheriff  that  he  had  an  ezecation  w  his  hands  at  the 
time  of  sale  is  competent  when  the  ezecation  is  lost. 

{Stanly  v.  BaOroad,  89  N.  C,  331;  Institute  v.  Mnoood,  Busb.  Eq., 
55;  Murphy  v.  Bamett,  2  Mur.,  261;  Love  v.  Gates,  lb,,  363;  QH- 
liam  V.  Bird,  8  Ired.,  280;  Johnson  v.  TTa^te,  1  Jones,  228;  Thomas 
V.  ZeZ^y,  76.,  375;  Feimster  v.  McBorie,  lb.,  547;  Miller  v.  Miller, 
89  N.  C,  402,  /t?c*  V.  Sau^yer,  4  Dev.  &  Bat.,  51,  cited  and  ap- 
proved.) 

Ejectment,  tried  at  July  Special  Term,  1884,  of  Guilford 
Superior  Court,  before  Graves,  J, 

The  plaintiff  bought  the  land  in  dispute  at  a  sheriff's 
sale  under  a  judgment  and  execution  (obtained  in  a  suit 
begun  by  attachment  under  the  law  as  it  existed  prior  to 
the  C.  C.  P.)  against  the  Deep  River  mining  company ;  and 
with  a  view  to  conclude  the  defendant  from  denying  the 
title  of  said  company,  and  to  obviate  the  necessity  of  show- 
ing title  out  of  the  state  the  plaintiff  put  in  evidence  the 
transcript  of  the  record  of  a  suit  in  Rowan  superior  court, 
of  B.  T.  Martin  (defendant  in  this  case)  against  the  said 
company,  which  showed  a  judgment  in  favor  of  Martin, 
and  the  same  was  docketed  in  Guilford  county  and  ex- 
ecutions issued  thereon,  and  returned. 

The  plaintiff  then  proposed  to  prove  by  the  sheriff  that  he 
bad  a  vend.  ex.  from  Rowan  on  this  Martin  judgment,  which 
was  lost,  under  which  he  had  made  sale  of  the  lands  sued 
for,  subsequent  to  the  sale  of  the  plaintiff,  and  that  Martin 
was  the  purchaser.  On  objection,  the  court  excluded  the 
proof,  but  allowed  the  sheriff  to  state  that  he  sold  the  land 
and  Martin  became  the  purchaser,  to  whom  he  executed  a 
deed.     Defendant  excepted. 

The  plaintiff  then  proved  that  the  lands  levied  on  were 
the  same  that  was  sold  and  conveyed  to  plaintiff,  and  the 
same  that  was  described  in  the  complaint  and  in  the  deed 
of  the  sheriff  to  Martin. 

The  plaintiff,  on  objection,  was  allowed  to  prove  by  what 
30 


466  IN  THE  SUPREME  COURT. 


Ryak  V,  Mabtin. 


names  the  said  company  was  called,  to-wit,  sometimes  the 
"Deep  River  mining  company,"  and  sometimes  the  "Deep 
River  copper  mining  company."  Defendant  excepted  upon 
the  ground  that  parol  evidence  was  not  admissible  for  such 
a  purpose,  and  also  that  the  existence  of  such  company, 
under  which  plaintiff  claims,  had  not  been  shown  by  a 
charter  or  an  organization ;  and  that  its  existence  not  being 
thus  proved,  it  had  no  capacity  to  hold  and  have  title  to 
land,  and  therefore  the  sheriff's  sale  and  deed  to  plaintiff 
conveyed  no  title,  and  the  deed  was  void  ;  and  further,  that 
the  doctrine  of  estoppel  does  not  apply  in  this  case,  and  the 
plaintiff  must  show  title  out  of  the  state  to  enable  him  to 
recover. 

His  Honor,  being  of  opinion  against  the  defendant,  in- 
structed the  jury  accordingly.  Verdict  and  judgment  for 
plaintiff",  and  appeal  by  defendant. 

Messrs.  Morehead,  Staples  and  Batchdor  &  Devereux,  for  plain- 
tiff. 

Messfs,  Scott  &  Ccddwell,  for  defendant. 

Merrimon,  J.  The  defendant  contended,  that  it  did  not 
appear  by  any  proper  evidence  that  the  Deep  River  mining 
company  had  any  corporate  organization  or  capacity  to 
hold  and  have  title  to  land,  or  other  property,  and  there- 
fore, the  deeds  put  in  evidence  on  the  trial  were  void. 

It  is  true,  that  it  must  appear  that  there  was  a  corporate 
existence  either  dejurey  or  de  facto,  at  least.  And  if  the  cor- 
poration it«elf  were  suing,  it  would  be  necessary  for  it  to 
prove  its  charter  and  an  organization  in  accordance  there- 
with, if  these  were  properly  put  in  issue.  But  if  a  person 
entered  into  a  contract'with  a  body  purporting  to  be  a  cor- 
poration, or  claims  to  bold  property  purchased  and  derives 
title  thereto  from2it,  this  is  prima  facie  evidence  againt  such 
person  that  such  corporation  was  in  existence  de  fado  at 
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least,  at  the  time  of  the  contract  with  or  purchase  from 
it,  and  the  presumption  arises  in  such  case,  that  the  exist- 
ence of  the  corporation  continues  at  the  bringing  of  the 
action. 

Accordingly,  it  has  been  held  in  an  action  against  the 
maker  of  a  promissorj^  note  executed  to  a  corporation  as 
payee,  in  its  corporate  name,  the  production  of  the  note 
duly  endorsed  to  the  plaintiff  was  sufficient  evidence  that 
the  corporation  was  duly  organized  and  competent  to  trans- 
act business.  Williams  v.  Cherry,  3  Gray,  215,  '220.  It  was 
said  in  that  case,  that  "  the  defendants,  by  giving  their  notes 
to  the  corporation  in  their  corporate  name  as  payees,  ad- 
mitted their  legal  existence  and  capacity  to  make  and  en- 
force the  contracts  declared  on,  so  far  at  least,  as  to  render 
proof  on  that  point  unnecessary  in  the  opening  of  the  plain- 
tiff's case." 

And  in  Jones  v.  Cincinnati  Type  Foundry  Co.,  14  Ind.,  90, 
it  was  so  held.  In  that  case,  the  action  was  brought  by  a 
corporation  upon  a  note  executed  to  it  in  its  corporate  name; 
the  defendant,  in  his  answer,  insisted  that  the  plaintiff  had 
no  legal  capacity  to  sue,  because  it  was  not  a  corporation. 
The  court  held,  however,  that  the  production  of  the  note 
^as  sufficient  evidence  to  warrant  a  judgment  for  the  plain- 
tiff, no  other  evidence  having  been  offered.  In  that  case,  it 
was  said,  *'  As  a  general  proposition,  it  is  the  law  of  this 
state,  (Indiana,)  that  a  contract  with  a  party  as  a  corpora- 
tion, estops  the  party  so  contracting  to  deny  the  existence 
of  the  corporation  at  the  time  it  was  contracted  with  as 
such.  *  *  *  *  £n  New  York,  to  work  such  estoppel, 
it  has  been  necessary  that  the  contract  should  state  that  the 
party  contracted  with  was  a  corporation.  But  this  rule  does 
not  prevail  in  other  states.  It  has  not  been  acted  upon  in 
this  state.  If  the  style  by  which  a  party  is  contracted  with 
is  such  as  is  usual  in  creating  corporations,  viz:  naming  an 
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ideality,  but  disclosing  that  of  no  individual^  as  is  usual 
in  the  cases  of  simple  partnerships,  it  has  been  treated  as 
prima  fade^  at  least,  indicating  a  corporate  existence.  *  *  * 
But  in  this  class  of  cases  it  would  seem,  after  all,  that  the 
courts  have  proceeded  upon  a  rule  of  evidence  rather  than 
the  strict  doctrine  of  estoppel.  They  have  treated  the  con- 
tract with  a  party  by  name  implying  a  corporation,  really 
as  evidence  of  existence  of  a  corporation,  more  than  an  es- 
toppel to  disprove  such  fact." 

This  seems  to  us  a  just  and  reasonable  exposition  of  the 
rule  of  law  applicable  in  such  cases.  It  is  not  to  be  pre- 
sumed that  a  party  will  contract  and  deal  with  a  nonentity. 
It  will  be  presumed  to  the  contrary  as  to  him,  that  he  did 
not.  Stanly  v.  Railroad,  89  N.  C,  331.  Mor.  on  Pr.  Corp., 
§§136,138.  • 

The  objection  that  the  corporation  in  question  was  some- 
times called  the  **  Deep  River  mining  co.,"  and  likewise, 
"  Deep  River  copper  mining  co.,"  and  other  like  names,  is 
not  well  founded.  A  corporate  name  is  essential,  but  the 
inadvertent  or  mistaken  use  of  the  name,  is  ordinarily  not 
material,  if  the  parties  really  intended  the  corporation  by 
its  proper  name.  If  the  name  is  expressed  in  the  written 
instrument,  so  that  the  real  name  can  be  ascertained  from  it; 
this  is  sufficient;  but  if  necessary,  other  evidence  may  be 
produced  to  establish  what  corporation  was  intended.  And 
the  same  rule  applies  to  devises  and  bequests  to  corpora- 
tions A  misnomer  of  a  corporation  has  the  same  legal 
effect  as  a  misnomer  of  an  individual.  Deaf  &  Dumb  Ind. 
V.  Norwood,  Bus.  Eq.,  65 ;  Mor.  on  Pr.  Corp.,  §§  181,  and  cases 
there  cited. 

The  defendant  likewise  insisted  that,  admitting  the  deep 
river  mining  company  was  the  source  of  title  common  to 
the  plaintiff  and  defendant,  and  was  capable  of  holding  and 
having  title  to  the  land  in  question,  the  sheriff's  deed  to  the 
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defendant  pnt  in  evidence,  could  not  so  operate  as  to  estop 
the  latter  from  denying  the  title  of  the  company,  and  thus 
relieve  the  plaintiff  from  the  burden  of  showing  title  out  of 
the  state,  because,  the  evidence  offered  in  respect  to  such 
deed  was  mainly  parole,  and  not  the  deed  Uself 

It  is  a  well  established  rule  of  law,  tlfat  when  both  the 
plaintiff  and  defendant  claim  the  property  in  controversy 
under  the  same  person,  neither  of  them  can  deny  the  right 
or  title  of  the  person  under  whom  they  so  claim ;  and  as 
between  themselves,  the  one  having  the  elder  has  the  bet- 
ter title  and  must  prevail.  The  conclusion  thus  established 
•  between  the  parties  is  not  strictly  and  technically  an  estop- 
pel, but  it  is  in  the  nature  of  and  has  the  practical  force  and 
effect  of  an  estoppel.  This  rule  of  law  is  founded  in  justice 
and  convenience,  and  its  purpose  is  to  prevent  the  necessity 
on  the  part  of  the  plaintiff  in  cases  like  this,  of  proving  title 
out  of  the  state,  and  a  good  title  in  the  person  under  whom 
he  claims,  when  the  opposing  party  claims  the  same  prop- 
erty under  the  same  person.  If  the  defendant  has  the  same 
source  of  title  as  the  plaintiff,  and  no  other,  wherefore  need 
the  plaintiff  go  beyond  that  as  to  the  defendant? 

Such  an  inquiry  would  be  idle.  It  is  plain  that  no  injus- 
tice in  such  case  could  be  done  the  defendant;  and  if  the 
rule  were  otherwise,  it  might  and  would  in  many  cases  put 
the  plaintiff  to  great  inconvenience  and  much  needless  ex- 
pense. This  court  has  recognized  and  upheld  the  rule  in 
many  cases.  Murphy  y.  Bamett.  2  Murph.,  251 ;  Ives  v.  Saw- 
yer^  4  D.  A  B.,  51 ;  Love  v.  Gates,  Id.,  363,  OiUiam  v.  Bird,  8 
Ire.,  1{80 ;  Johnson  v.  Watts,  1  Jones,  228 ;  Thomas  v.  Kdly,  Id., 
375 ;  Fetiaster  v.  MeRorie,  Id.,  547. 

It  is  not  necessary  to  show  that  the  defendant  has  a  com- 
plete title  to  the  land ;  if  there  is  no  title  paramount  to  it, 
it  is  sufficient  to  show  that  under  a  valid  contract  he  claims 
to  hold  and  has  possession  of  the  property  under  the  com- 
mon source.    If  the  defendant  has  a  bond  for  title,  or  other 
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contract  of  purchase,  or  an  unregistered  deed  for  the  land, 
and  is  iu  possession  thereof,  this  will  be  sufficient  evidence 
of  a  claim  under  the  common  source.  It  will  be  presumed 
that  he  claims  under  such  contract.  The  purpose  is  to 
show  that  he  claims  the  property  under  the  common 
source— that  he  admits  his  relation  to  it  and  claims  under 
it,  without  regard  to  the  sufficiency  or  perfectness  of  the 
title. 

In  Oilliam  v.  JBowd,  supra,,  the  defendant  claimed  by  virtue 
of  a  sheriff's  deed,  but  it  did  not  appear  that  he  ever  took 
the  deed,  and  it  was  not  put  in  evidence  ;  but  as  he  claimed 
by  virtue  of  such  purchase  and  deed,  this  court  held  that  he 
was  estopped  to  deny  the  common  source  of  title. 

Nor  is  the  fact  that  the  defendant  in  this  c^e  claims  under 
a  sheriff's  deed,  a  valid  objection  to  the  application  of  the 
rule  mentioned  above.  It  was  so  expressly  decided  in  the 
like  case  of  Feimster  v.  McRorie^  mpra. 

But  while  the  defendant  is  thus  concluded  as  to  the  com- 
mon source  of  title,  he  mav  show  a  better  title  in  himself 
obtained  from  other  sources  than  that  of  the  person  under 
whom  he  so  claims. 

The  objection  to  the  competency  of  the  evidence  of  the 
sheriff^  in  respect  to  the  sale,  the  fact  that  he  had  a  vendi- 
tioni exponas  in  his  hands  at  the  time  of  the  sale,  it  appear- 
ing that  the  ven.  ex.  was  lost,  cannot  be  sustained.  Miller  v. 
Miller^  89  N.  C,  403,  and  cases  there  cited.  Coudea  v.  Har- 
din, ante  231. 

Nor  is  the  objection  to  the  evidence  of  the  sherifif  in  re- 
spect to  the  deed  of  defendant  a  valid  one.  The  purpose  of 
introducing  the  deed  was  not  to  show  title,  but  that  the 
defendant  in  f>o8ses8ion  of  the  land  claimed  it  under  the 
same  party  that  the  plaintiff^  claimed  under. 

No  error.  Affirmed. 
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H.  J.  C.  CHAMBERS,  Adm'r,  v.  WESTERN  NORTH  CARO- 
LINA RAILROAD  COMPANY. 

Negligence — Railroads — Damages, 

A  servant  cannot  recover  damages  of  the  employer  for  an  injury 
resulting  from  the  alleged  negligence  of  the  latter,  when  the  ser- 
vant's want  of  ordinary  care  contributes  to  the  injury,  or  where 
by  the  exercise  of  such  care  he  might  have  avoided  the  injury. 
The  facts  of  this  case  show  that  the  brakeman,  the  plaintiff 's 
intestate,  was  guilty  of  ooutributory  negligence  in  attempting  to 
board  the  train  while  in  motion. 

{Farmer  v.  Bailroad,  88  N.  C,  564,  cited  and  approved.) 

« 

Civil  Action  tried  at  Spring  Term,  1884,  of  Iredell 
Superior  Court,  before  Shipp^  J. 

The  action  is  brought  to  recover  damages  for  alleged  neg- 
ligence on  the  part  of  defendant  in  causing  the  death  of 
Otho  Chambers  (the  intestate  of  plaintiff)  who  was  a  brake- 
man  in  the  service  of  the  company. 

The  plaintiff  introduced  one  Horah  who  testified  that  on 
the  night  of  the  accident  be  was  a  brakeman  on  defendant's 
train  ;  that  the  train  ran  into  Newton,  a  depot  on  the  road, 
and  then  backed  out  to  the  main  line  at  the  "Y"  about 
midnight  and  was  going  west;  the  intestate  was  also  a 
brakeman  on  same  train,  whose  duty  it  was  to  open  and 
close  the  switch,  when  the  train  backed  oat ;  the  night  was 
dark,  and  it  had  been  raining  and  the  ground  was  muddy; 
the  intestate  left  the  train,  as  it  backed  out,  to  adjust  the 
switch,  and  the  witness  remained  on  the  train  ;  it  was  run- 
ning at  the  rate  of  four  or  five  miles  an  hour  when  the  wit- 
ness saw  the  deceased  about  twenty  feet  east  of  the  switch 
with  a  lantern  in  his  hand  ;  he  saw  him  approach  the  train 
and  then  saw  the  lantern  suddenly  go  out;  the  alarm  sig- 
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nal  was  immediately  given  and  the  train  stopped  in  about 
the  length  of  four  cars. 

The  witness  further  testified  that  he  went  back  and  foand 
the  deceased  in  the  ditch  by  the  track,  with  one  leg  badly 
crushed — it  was  about  the  spot  where  he  saw  deceased  be- 
fore this.  The  deceased  said  that  as  the  cars  were  passing 
he  tried  to  get  on,  and  his  foot  slipped  and  he  fell.  It  was 
admitted  that  deceased  died  of  his  wound,  and  that  plaiD- 
tiff  was  his  administrator. 

In  answer  to  plaintiff's  question,  "  When  ought  deceased 
to  have  gotten  on  the  train  ?"  he  said,  he  ought  to  have 
gone  to  the  car  before  it  started,  and  he  further  testified 
that  the  rules  of  the  company,  which  were  known  to  the 
deceased,  required  him  to  come  back  to  and  ^et  on  the 
train  before  it  started.  Witness  said  it  was  his  (the  de- 
ceased's) duty,  after  he  boarded  the  train  to  give  his  signal 
with  his  lantern  to  the  engineer  to  start ;  that  the  engineer 
should  not  start  until  the  switchman  gave  the  signal.  The 
deceased  did  not  come  back  to  the  train  before  it  started ; 
train  always  starts  at  switch  when  switchman  gives  signal. 

Another  witness  of  plaintiff  testified  that  he  understood 
the  rule  to  be  that  the  switchman  after  closing  the  switch 
should  walk  down  to  the  train  and  get  on  and  report  to  the 
conductor,  and  that  the  conductor  would  give  the  signal  to 
start. 

The  defendant's  witnesses  all  concurred  that  the  rule  re- 
quired the  switchman  to  get  on  the  train  after  the  switch 
was  closed,  and  before  the  train  began  to  move. 

The  fireman  of  the  engine  testified  that  as  the  train 
backed  out  the  deceased  was  at  the  switch,  and  asked  wit- 
ness for  a  chew  of  tobacco  ;  that  when  the  train  stopped  in 
the  switch  the  deceased  instead  of  going  back  to  the  train, 
remained  at  the  switch  and  gave  the  signal  with  his  lan- 
tern to  advance,  and  called  to  the  engineer  to  hurry  op; 
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that  as  the  train  passed  out  by  deceased,  the  witness  gave 
the  deceased  the  tobacco  at  the  switch,  and  did  not  see  him 
any  more  until  the  train  was  stopped.  Conover  depot,  all 
the  witnesses  testified,  was  in  250  yards  of  the  switch,  and 
that  the  train  always  stopped  there  after  leaving  the  switch, 
and  did  so  that  night — it  was  a  regular  statiou. 

A  witness  of  defendant  testified  that  deceased  said  just 
after  he  was  injured,  "  I  tried  to  catch  to  the  two  iron  rods 
and  missed  one  and  the  motion  of  the  train  turned  me  un- 
der the  cars." 

The  conductor  of  the  train  was  asked  by  plaintiff,  if  he 
was  in  supreme  command  of  the  train,  and  he  answered, 
''  yes ; "  but  the  engineer  was  equally  responsible  in  the 
running  of  the  train,  and  in  this  respect  bad  control  of  all 
except  tbe  conductor. 

On  his  examination  by  defendant,  the  conductor  testified 
that  his  duties  were 

^'  To  look  after  the  passengers,  take  up  tickets,  see  that 
train  kept  on  time,  that  lamps  and  signals  were  in  order, 
that  he  was  subject  while  running  to  the  orders  of  the  train 
dispatcher,  superintendent  and  president ;  that  he  bad  no 
right  to  employ  hands  or  discharge  tbem,  that  he  could 
suspend  them  temporarily  and  report  to  the  superintendent, 
who  had  the  power  to  discharge  them  or  not;  that  he  bad 
no  power  to  purchase  materials,  that  when  he  reached  the 
terminus  of  the  road  be  left  the  train  and  had  no  further 
control  of  the  cars,  that  he  and  the  engineer  were  equally 
responsible  for  the  correct  running  of  the  train."  The  con- 
disictor's  character  was  admitted  to  be  good. 

There  was  evidence  tending  to  show  that  the  intestate  was 
thirty-nine  years  old  and  healthy,  and  his  wages  $15.00  per 
month,  and  good  character  for  industry. 

When  tbe  evidence  closed  His  Honor  intimated  an  opin- 
ion that  upon  the  whole  case  the  plaintiff  was  not  entitled 
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to  recover,  and  said  he  would  so  instruct  the  juryn  Where- 
upoD  the  plaintiff  took  a  nonsuit  and  appealed. 

No  counsel  for  plaintiff. 

Messrs,  D.  Schenck  and  Reade,  Busbee  &  Busbee,  for  defend- 
ant. 

Ashe,  J.  The  intestate  of  the  plaintiff  was  a  switchman 
on  the  Western  North  Carolina  railroad,  and  it  was  his  busi- 
ness, when  the  train  ran  hack  from  Newton  down  to  the 
^' Y"  into  the  regular  track,  to  change  the  switch  so  that 
the  train  might  proceed  in  its  regular  course. 

The  train,  at  the  time  the  plaintiff's  intestate  was  injured 
was  running  west  and  the  switch  where  the  accident  hap- 
pened was  about  250  yards  east  of  Conover  station,  which 
was  a  regular  station. 

The  witnesses  for  the  plaintiff  disagreed  as  to  whose  duty 
it  was  to  give  the  signal  to  the  train  to  move  on  after  clos- 
ing the  switch,  but  all  the  witnesses  for  the  defendant  con- 
curred that  the  rule  required  the  switchman  to  get  on  tbe 
train  after  the  switch  was  closed  and  before  it  began  to 
move.  The  train  necessarily  must  have  stopped  after  pass- 
ing through  a  switch  like  that,  where  it  had  to  back  down 
the  main  track  and  then  change  its  course.  It  was  at  this 
point,  according  to  the  evidence,  it  was  the  duty  of  the  de- 
ceased to  have  got  on  the  cars — the  witnesses  concurring 
that  it  was  the  rule  of  the  company  after  the  switch  was 
closed  for  the  switchman  to  go  down  the  road  and  get 
on  the  cars  while  they  were  stationary,  and  as  a  servant  of 
the  company  it  was  his  duty  to  obey  its  rules.  Pierce  ou 
Railroads,  378,  note  3. 

But  the  deceased  violated  this  rule,  for  after  he  had  closed 
the  switch,  and  the  cars  had  backed  down  the  main  tiack 
to  where  they  stopped  for  retrograde  movement,  the  de- 
ceased, instead  of  going  down  to  where  they  had  stopped,  in 
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compliance  with  the  rules  of  the  company,  remained  near 
the  switch,  and  waived  his  lantern  for  the  engineer  to  ad- 
vance, and  we  must  infer  that  the  train  was  delayed  longer 
than  usual  at  the  switch  before  reversing  its  course,  for  the 
switchman,  while  waiving  his  lantern  for  the  train  to  ad- 
vance, called  out  to  the  engineer  to  "  hurry  up,"  as  if  there 
was  some  delay  of  which  he  was  impatient. 

As  the  train  passed  him  he  attempted  to  get  aboard. 
The  night  was  dark  and  the  grcmnd  muddy,  and  although  the 
train  is  said  to  have  been  running  at  the  speed  of  only  four 
or  five  miles  an  hour,  yet  it  was  moving  at  a  rate  suffi- 
ciently fast,  as  the  deceased  said  to  one  witness,  to  throw 
him  around  under  the  cars  on  his  missing  to  catch  one  of 
the  iron  rods. 

What  was  this  but  gross  neglect  on  the  part  of  the  de- 
ceased ?  If  he  had  gone  back  to  the  train  when  it  stopped 
near  the  switch,  or  had  walked  up  to  Conover  station, 
where  the  train  always  stopped  and  did  stop  that  night,  he 
could  have  reached  it  by  walking  at  an  ordinary  pace,  and 
coald  have  got  aboard  while  it  was  motionless. 

There  was  no  danger  of  his  being  left,  and  no  necessity 
for  him  to  take  any  risk. 

When  there  are  two  modes  left  to  a  party  for  performing 
his  duty,  one  of  which  is  safe  and  another  exposes  him  to 
danger,  and  he  takes  the  latter  as  a  matter  of  choice,  he 
cannot  complain  if  he  sustains  an  injury.  Pierce  on  Rail- 
roads, 378,  note  2.  In  doing  so  he  contributes  to  the  in- 
jury, and  is  the  proximate  cause  thereof.  '^The  servant 
cannot  recover,  if  his  own  want  of  ordinary  care  has  con- 
tributed to  the  injury,  or  when,  by  the  exercise  of  ordinary 
care,  he  might  have  avoided  it."  *  *  His  negligence 
may  consist  in  a  reckless  exposure  of  himself,  as  in  an  at- 
tempt to  get  on  a  train  when  running  at  a  speed  which 
makes  the  attempt  dangerous.  Pierce  on  Railroads,  737, 
and  the  numerous  cases  there  cited  in  support  of  the  posi- 
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tion.  The  rale  under  this  head  is  that  the  plaintiff  can- 
not recover  damages,  if  the  injury  could  have  been  avoided 
by  the  exercise  of  ordinary  or  reasonable  care  on  his  part. 

It  makes  no  difference  if  the  injury  was  caused  partly  by 
the  negligence  of  the  defendant,  if  with  ordinary  care  it 
could  have  been  avoided  by  the  plaintiff.  In  BvUerfidd  y. 
Forrester^  11  East.,  66,  which  is  a  leading  case,  it  was  held  that, 
"  although  A  has  been  injured  by  B's  negligence,  A  may 
not  maintain  an  action  against  B  for  the  damages,  if  A 
could  have  avoided  receiving  the  injury  by  the  exercise  of 
ordinary  care  on  his  part." 

And  again  in  Robinson  v.  ConCy  22  Vt.,  213,  it  was  de- 
clared that  in  order  to  sustain  an  action  for  negligence  of 
the  defendant,  whereby  the  plaintiff  is  alleged  to  have  sus- 
tained an  injury,  it  must  appear  that  the  injury  did  not  oc- 
cur from  any  want  of  ordinary  care  on  the  part  of  the 
plaintiff  in  whole  or  in  part.  Upon  same  point  is  Farmer 
V.  Railroad,  88  N.  C,  664. 

In  this  case  it  is  too  manifest  that  the  plaintiffs  intestate 
came  to  his  death  by  his  own  reckless  act  in  attempting  to 
board  the  train  while  in  motion,  which  he  could  have 
avoided  by  the  exercise  of  the  ordinary  care  which  is  oen- 
ally  employed  by  men  of  common  prudence. 

The  plaintiff  is,  therefore,  not  entitled  to  recover  in  this 
action,  and  the  judgment  of  the  superior  court  is  afSrmed. 

No  error.  AflSrmed. 
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S.  C.  WALL  V.  WILLIA.MS  &  ROBBINS,  Bx're. 

Ckmtraci — Tort— Issues — Severance  of  trees, 

1.  The  plaintiff  sues  an  executor  for  compensation  for  services  ren- 
dered his  testator  during  the  latter  part  of  his  life,  upon  an  al- 
leged promise  made  by  the  testator.  The  defendant  sets  up,  by 
way  of  counter-claim,  a  contract  of  lease  between  the  testator 
and  the  plaintiff,  under  which  the  plaintiff  entered  upon  the  land, 
and  in  which  it  was  agreed  that  the  latter  should  have  the  farm 
for  five  years  upon  his  furnishing  a  support  to  the  testator  and 
his  wife ;  and  further  alleges  that  plaintiff  has  cut  down  the  tim- 
ber on  the  premises  and  sold  the  same  for  a  considerable  sum 
and  appropriated  it  to  his  own  use.  The  plaintiff,  in  his  replica- 
tion, denies  the  counter-claim  and  his  liability  as  alleged ;  Held, 
error  to  refuse  to  submit  an  issue  to  the  jury  (tendered  by  defend- 
ant), as  to  whether,  during  the  life  time  of  the  testator,  the  plain- 
tiff cut  and  appropriated  the  timber,  as  alleged,  and  the  value 
of  the  same ;  and  also  the  facts  involved  to  the  alleged  counter- 
claim. 

2.  Held  furtlier^  The  separation  of  the  trees  from  the  land  con- 
verted them  into  personal  property,  but  the  title  to  them  at  once 
vested  in  the  owner  of  the  land. 

3.  Where  personal  property  is  tortiously  taken  and  sold,  the  owner 
may  waive  the  tort,  affirm  the  sale,  and  recover  upon  a  count  for 
money  had  and  received  to  his  use. 

{Burnett  v.  Thompson^  6  Jones,  210;  Potter  v.  Madre,  74  N.  C,  36, 
cited  and  approved.) 

Civil  Action  tried  at  July  Special  Term,  1884,  of  Ran- 
dolph Superior  Court,  before  Graves,  J. 

Verdict  and  judgment  for  plaintiff,  appeal  by  defendants. 

Messrs.  ScoU  &  CaldweU,  for  plaintiff. 
Mr.  M.  S,  RobinSf  for  defendants. 

Smith,  C.  J.     The  plaintiff's  complaint   demands  com- 
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pensation  for  services  rendered  to  the  testalor  of  the  de- 
feDdants,  a  diseased  and  aged  man  of  eighty  years,  during 
the  latter  part  of  his  life  and  subsequent  to  the  death  of 
his  wife,  for  which  he  and  the  guardian,  into  whose  hands 
be  had  been  committed,  promised  to  pay. 

The  defendants,  besides  denying  their  testator's  hability, 
set  up  in  defence  a  covenant  of  lease  entered  into  between 
him  and  the  plaintiff,  which  they  relied  on  as  excluding 
any  such  charge  and  furnishing  material  for  a  counter- 
claim in  connection  with  the  facts  alleged. 

The  lease  is  made  part  of  the  answer  and  is  in  these 
words : 

STATE  OF  NORTH  CAROLINA,  1 

Randolph  County.      j 

I,  Daniel  Williams,  of  >6aid  county,  agree  with  S  W.  Wall 
to  lease  his  farm  to  said  Wall  five  years,  and  he  is  to  fur- 
nish him  and  his  wife  plenty  for  to  support  them  and  fur 
nish  them  with  firewood  in  their  yard:  Now  the  said 
Wall  is  to  have  possession  on  the  1st  day  of  October,  1879, 
and  to  have  all  he  can  make  after  we  get  our  support.  I, 
Daniel  Williams,  agree  to  keep  what  provisions  I  have  oo 
hand  on  the  1st  day  of  October,  1879,  to  support  myself 
and  wife,  and  stock,  and  at  the  end  of  five  years,  the  said 
Wall  is  to  furnish  the  same  amount  or  leave  that  much 
with  us  ;  the  said  Williams  is  to  keep  one  cow  and  calf,  one 
or  two  hogs,  &c.  The  above  agreement  is  to  be  in  full  force 
the  1st  day  of  October,  1879. 

Signed  in  the  presence  of  B.  Milligan,  and  left  in  bis 
possession  May  9th,  1879.     Witness  our  hands  and  seals. 

Daniel  Williams,  [Seal.] 
S.  W.  Wall,  [Seal.] 

Witness:  Benj.  Milligan. 
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The  answer  farther  states  that  the  plaintiff  was  let  into 
possession  I. f  the  farm  in  the  fall  of  1879  or  in  December 
of  that  year,  and  has  been  occupying  it  under  the  contract 
since : 

That  the  testator's  wife  Rachael  died  in  January  there- 
after and  her  husband  surviving  lived  until  June,  1882: 

That  the  plaintiff  has  not  only  appropriated  the  rents 
and  profits  of  the  land  to  his  own  use,  but  claims  a  right  to 
do  so  during  the  full  term  of  five  years,  and  has  cut,  hauled 
away,  sold  and  converted  to  his  own  use,  timber  growing 
upon  the  premises  of  the  value  of  five  hundred  dollars  or 
more;  and,  that  he  has  never  accounted  for  any  portion  of 
the  rents  and  profits,  nor  for  the  timber  cut  and  disposed 
of,  nor  tot  the  value  of  the  provisions  that  passed  into  his 
hands  when  he  entered  into  possession,  and  which  he  was 
to  replace  when  the  lease  expired. 

The  plaintiff's  replication  denies  the  counter-claim  or  his 
liability  upon  any  of  the  matters  set  put  in  the  answer. 

The  plaintiff  tendered  the  following  issues  to  be  sub- 
mitted to  the  jury  : 

1.  Did  the  plaintiff  render  the  services  claimed  in  the 
complaint? 

2.  Were  8u<?h  services  rendered  at  the  request  of  the  tes- 
tator or  of  any  one  authorized  to  make  such  request? 

3.  What  was  the  value  of  such  services? 

Without  objecting  to  these,  the  defendants  offered  others 
also  to  be  submitted,  to-wit : 

3.  Did  the  plaintiff  at  the  time  he  took  charge  of  the  tes- 
tator enter  into  the  contract  set  up  in  the  answer  with  the 
understanding  that  the  rents  and  profits  embraced  in  the 
contract  should  compensate  him  for  what  he  should  do  for 
the  testator  and  his  wife  ? 

2.  What  was  the  rental  value  of  the  land  ? 

3.  Did  the  plaintiff  cut  and  appropriate  to  his  own  use, 
during  the  testator's  life  timber  growing  on  the  land  ? 
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4.  If  80,  what  was  the  value  of  the  timber  so  cut  and  ap- 
plied to  plaintiff's  use? 

5.  Was  any  property  of  the  testator  taken  possession  of 
by  the  plaintiff  when  he  entered  upon  the  land,  for  which 
he  was  to  account  under  the  contract,  and  has  not  accounted? 

6.  What  was  the  value  of  the  property  so  taken  and 
used? 

These  six  issues,  on  plaintiff's  objection,  were  ruled  oat, 
and  only  the  three  first  submitted  to  the  jury,  in  all  of 
which  the  findings  were  in  favor  of  the  plaintiff,  and  he 
had  judgment,  from  which  the  defendants  appeal. 

The  first  and  second  of  the  rejected  issues  were  properly 
refused  as  involving  a  parol  addition  to  or  explanation  of 
th^  terms  of  a  written  contract,  which  is  wholly  inadmis- 
sible. 

The  fifth  and  sixth  issues  encounter  the  same  objection, 
in  that,  they  embrace  matters  specially  provided  for  in  the 
covenant,  and  for  which  the  plaintiff  was  to  account  at  the 
expiration  of  his  term. 

The  third  and  fourth  issues,  if  found  in  the  affirmative, 
do  show  a  counter-claim  which  the  defendants  have  a  right 
to  use  in  reduction  of  plaintiff's  demand. 

The  defendants  allege  in  their  answer  a  severance  of  trees 
from  the  land  and  a  sale  and  conversion  of  them  to  the 
plaintiff's  own  use,  which  we  take  to  be  the  inquiry  which 
the  court  refused  to  make  of  the  jury,  contained  in  the  re- 
jected issue. 

The  separation  of  the  trees  converted  them  into  personal 
property,  and  the  title  to  them  at  once  vested  in  the  owner 
of  the  inheritance. 

This,  as  remarked  by  the  late  Chief  Justice  in  BumeU  v. 
Thompson,  6  Jones,  210,  if  there  be  tenant  for  years  or  for 
life,  and  a  stranger  cuts  down  a  tree,  the  particular  tenant 
may  bring  trespass  and  recover  damages  for  breaking  his 
close,  treading  down  his  grass  and  the  like.     But  the  re- 
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mainderman  or  revereioner  in  fee  is  enliiUd  to  the  tree,  and  if 
it  be  converted  may  bring  trover  and  recover  its  value. 
The  reason  is  the  tr^e  constitutes  a  part  of  the  land ;  its 
severance  was  waste  which  is  an  injury  to  the  inheritance  ; 
consequently  the  party  in  whom  is  vested  the  first  estate  of 
inheritance,  whether  in  fee  simple  or  fee  tail,  (for  it  may 
last  always)  is  entitled  to  the  tree  as  well  after  it  is  severed 
as  before,  his  right  of  property  not  being  lost  by  the  wrong- 
ful act  of  severance  by  which  it  is  converted  into  a  personal 
chattel.  Such  remainderman  or  reversioner  has  his  elec- 
tion either  to  bring  trover  for  the  value  of  the  tiee  after  it 
is  cut,  or  an  action  on  the  case,  in  the  nature  of  waste,  in 
which,  besides  the  value  of  the  tree  considered  as  timber, 
he  may  recover  damages  for  an  injury  to  the  inheritance, 
which  is  consequent  upon  the  destruction  of  the  tree. 

So  in  Potter  v.  Madre,  74  N.  C,  30,  where  the  husband  of 
one  entitled  to  an  estate  in  dower  in  the  descended  lands  of 
a  former  husband,  cut  down  timber  and  built  from  the  ma- 
terial a  canoe  which  the  reversioners  obtained  |)Ossession  of 
under  unauthorized  proceedings,  and  thereupon  the  plain- 
tiffs brought  their  action  against  the  reversioners.  Deliv- 
ering the  opinion  Rodman,  J.,  says :  The  plaintiff  had  a 
right  to  cut  trees  for  the  necessary  repair  of  the  farm  build- 
ings, but  none  to  cut  trees  for  building  a  boat  to  be  used  for 
fishing.  When  the  trees  were  felled,  the  property  in  them 
vented  at  once  in  the  reversioners,  who  could  have  maintained 
trover,  or  by  our  statute,  replevin,  and  could  have  recov- 
ered for  so  much  as  the  plaintiff  could  not  show  that  he 
bad  applied  to  a  lawful  purpose,  such  as  the  repair  of  the 
buildings,  &q.  These  propositions  were  resolved  in  Bowles 
case,  11  Rep.,  79,  and  have  been  recognized  as  law  ever 
since. 

It  is  equally  well  settled  that  where  the  personal  prop- 
erty of  another  is  tortiously  taken  and  sold,  the  owner  may 
waive  the  tort,  afiirm  the  sale,  and  recover  the  moneys  re- 
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ceived  from  the  wroog-doers,  as  moneys  received  to  the 
plaintiff'd  use. 

When  the  defepdaut  has  tortiously  taken  the  plaintiff's 
property  ^nd  sold  it,  or  being  lawfully  possessed  of  it,  has 
wrongfully  sold  it,  the  owner  may  ordinarily  waive  the  tort 
and  recover  the  proceeds  of  sale  under  this  count,  (for  money 
bad  and  received  to  the  plaintiff's  use).  2  Greenl.  Bvi., 
§  120. 

The  same  proposition  is  announced  by  another  author  in 
these  words :  Although  it  is  not  in  all  cases,  where  a  party 
has  converted  the  goods  of  another  to  his  own  use,  that  the 
tort  may  be  waived  and  the  transaction  changed  into  a  con- 
tract for  goods  sold  and  delivered,  yet  if  the  goods  be  con- 
verted into  money,  the  plairttiff  may  waive  the  tort  and  re- 
cover the  money.  1  Steph.,  iJ.  P.,  286;  1  Wait.  A.  AD., 
405,  407 ;  HaUock  v.  Mixer,  16  Cal.,  574. 

But  we  are  not  entirely  satisfied  that  the  service  rendered 
and  attention  bestowed  upon  the  testator,  during  the  period 
he  survived  his  wife,  are  not  comprehended  in  the  plain- 
tiff's undertaking  '*  to  furnish  him  and  his  wife  plenty  for 
to  support  them  "  during  the  lease  if  they  so  long  live;  and 
if  so,  the  promise  to  pay  would  be  without  consideration. 
The  performance  of  a  legal  duty  cannot  be  a  consideration 
for  a  promise  to  perform  that  duty,  as  the  promise  does  not 
add  to  the  existing  obligation. 

Are  not  the  service  and  attention  inrident  to  their  being 
supported,  though  in  the  present  case  they  were  far  more 
onerous  than  perhaps  ever  contemplated  by  either  party. 
Would  a  total  neglect  of  their  most  common  wants  when 
living  on  the  same  farm  be  consistent  with  their  agreement 
for  a  support  to  be  afforded  by  the  plaintiff?  Is  the  word 
to  be  construed  as  restricting  the  contract  to  the  furnishinf; 
of  food  merely,  and  fuel  for  cooking  and  warmth  ? 

Is  it  to  bd  taken  as  the  exfire-ised  intent  of  the  parties 
that  the  plaintiff  should  have  the  use  of  the  premises  for 


OCTOBER  T£EM,  1884.  488 


QPUjIMAJS  v.   WiLIilAJiB. 


five  years,  as  under  the  lease  be  is  clearly  eutitled,  with  no 
obligation  assumed  beyond  tbe  supply  «f  food  and  fuel  to 
the  aged  husband  and  his  wife  ?  These  obnoxious  consid- 
erations embarrass  us  in  giving  so  limited  a  meaning  to  tbe 
word  as  to  let  in  a  claim  to  any,  the  smallest,  service  to  be 
rendered. 

But  we  forbear  to  express  any  decisive  opinion  upon  the 
point,  as  it  is  not  necessary  in  passing  upon  the  exceptions 
brought  up  by  the  appeal. 

For  the  error  pointed  out  in  refusing  to  submit  to  the 
jury  the  facts  involved  in  the  alleged  counter-claim,  there 
must  be  a  new  trial.  To  the  end  that  a  venire  de  now  be 
awarded,  let  this  be  certified. 

Error.  Venire  de  novo. 


P.  H.  SPILLMAN  V.    AUGUSTUS  WILLIAMS  and  others. 
Service  of  process  by  pvAlication — Attachment — Judgraent. 

1.  Service  of  process  by  publication  must  be  made  in  strict  com- 
pliance witii  the  statutory  requirements;  but  a  mere  irregularity 
in  the  steps  preliminary  to  publication  will  not  affect  the  validity 
of  a  judgment  obtained  upon  such  service,  while  it  is  sufficient 
ground  for  an  application  to  set  the  judgment  aside. 

2.  In  attachment  proceedings,  the  insufficiency  of  an  affidavit  does 
not  render  the  whole  proceeding  void*:  it  makes  the  judgment 
irregular  only,  not  liable  to  be  impeached  collaterally. 

(Williams  V.  Woodhatise,  3  Dev.,  257;  WJiite  v.  Alhertson,  lb,,  241; 
Jennings  V,  Stafford,  1  Ired.,  404;  Btallings  v.  QvMey,  3  Jones, 
844;  Armstrong  v.  Harshaw,  1  Dev.,  187;  Burke  v.  EUiott,  4  Ired., 
365;  Hervey  v.  Udmunds,  68  N.  C,  248;  McKee  v.  Angel,  90  N. 
C,  60;  Haines  v.  Dalton,  3  Dev.,  91;  Jones  v.  Judkins,  4  Dev.  St 
Bat.,  454;  Carroll  v.  McGee,  3  Ired.,  13;  McElrath  v.  Butler,  7 
Ired.,  398;  Ludwickw,  Fair,  7  Ired.,  422;  Hooks  v.  Moses,  8  Ired., 
88;  Hiatt  v.  Simpson,  13  Ired.,  72;  Qrier  v.  Bhyne,  67  N.  C,  338, 
cited  and  approved.) 
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Ejectmknt,  tried  at  Fall  Term,  1883,  of  Yadkin  Supe- 
rior Court,  before  Shipp,  J, 

This  action  was  brought  to  recover  the  land  described  in 
the  complaint.  The  defendants  claimed  title  thereto  as 
hereinafter  indicated. 

On  the  26th  day  of  March,  1873,  C.  W.  Williams  brought 
his  action  before  a  justice  of  the  peace  in  Yadkin  couoty 
against  the  plaintiff  to  recover  the  sum  of  $125.35.  The 
summons  in  that  action  was  made  returnable  on  the  28th 
day  of  April,  1873.  On  the  same  day  it  was  issued  the 
sheriff  made  this  return  thereon :  *'  Defendant  not  to  be 
found  ip  Yadkin  county — said  to  be  in  the  state  of  Iowa." 

On  the  same  day,  the  justice  of  the  peace,  upon  applica- 
tion and  an  affidavit, — the  material  parts  of  which  are  as 
follows :  "  first,  that  the  defendant,  P.  H.  Spillman,  is  in- 
debted to  the  plaintiff  in  the  sum  of  $125.35,  or  thereabouts, 
which  sum  is  due  by  note;  and  secondly,  that  defendaut 
is  not  a  resident  of  this  state," — granted  a  warrant  of  at- 
tachment in  that  behalf,  returnable  before  him  on  the  28th 
day  of  April,  1873.  This  warrant  was  levied  upon  the  land 
of  the  plaintiff  in  this  action. 

No  order  of  publication  of  the  summons,  or  notice  thereof, 
or  notice  of  the  warrant  of  attachment  appears,  otherwise 
than  is  stated  below. 

On  the  28th  day  of  April,  1873,  the  justice  of  the  peace 
gave  judgment,  the  material  parts  of  which  are  in  these 
words:  "Summons  returned  March  26th,  1873.  Case  came 
on  for  trial:  defendant  not  found:  said  to  be  in.  the  state  of 
Iowa:  it  is  adjudged  that  plaintiff  have  judgment  by  de- 
fault for  the  sum  of  one  hundred  and  fifteen  dollars  princi- 
pal money:  interest  twelve  dollars  and  seven  cents  with 
costs  of  this  action. 

April  28th,  1873.  H.  B.  Brown,  J.  P." 

"  Plaintiff  prays  an  attachment,  which  is  granted;  dut 
adverlisement  being  made  far  30  days.     Defendant  fails  to  ap* 
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pear  and  answer  according  to  law.    Judgment  final  granted 
and  property  condemned  to  use  of  plaintiff. 

April  28th,  1873.  H.  B.  Brown,  J.  P." 

The  justice  of  the  peace  certified  his  judgment  and  the  at- 
tachment proceedings  to  the  superior  court,  June  3, 2873,  and 
the  judgment  was  there  docketed.  Thereupon,  the  clerk  of 
that  court  issued  an  execution,  commanding  the  sheriff  of 
Yadkin  county,  "  of  the  goods  and  chattels,  lands  and  tene- 
ments of  P.  H.  Spillman,  if  to  be  found  in  your  county,  you 
cause  to  be  made  the  sum  of  one  hundred  and  twenty-seven 
dollars  and  seven  cents;  one  hundred  and  fifteen  dollars  is 
principal  money,  besides  the  further  sum  of  two  dollars  and 
sixty  cents  costs  in  said  suit  expended,  whereof  the  said  de- 
fendant is  liable  as  appears  to  us  of  record  in  the  suit  of 
G.  W.  Williams  against  P.  H.  Spillman  in  justices's  court 
before  H.  B.  Brown,  Esq.,  and  transferred  to  the  judgment 
docket  of  this  court  on  the  3d  day  of  June*,  1873." 

The  sheriff  made  return  of  this  execution  to  the  effect 
that  he  had  levied  the  same  on  62  acres  of  land ;  that  he 
had  sold  the  same,  and  C.  W.  Williams,  the  plaintiff  in  the 
execution,  became  the  purchaser  at  the  price  of  $105,  which 
sum  was  applied  to  payment  of  costs,  and  to  part  payment 
of  the  judgment,  and  a  deed  was  made  by  the  sheriff  to  the 
purchaser. 

It  appeared  in  evidence  on  the  trial,  in  this  action,  that 
the  plaintiff  had  at  the  time  of  the  trial,  been  absent  from 
this  state  ever  since  before  1873.  It  did  not  appear  that 
any  publication  of  notice  of  the  summons  or  the  warrant 
of  attachment,  granted  by  the  justice  of  the  peace,  was  ever 
made,  except  as  stated  by  him  in  his  order  touching  the 
warrant  of  attachment  made  next  after  his  judgment  for 
the  debt. 

It  likewise  appeared  that  C.  W.  Williams  died  intestate 
in  March  of  1876,  and  the  defendants,  except  the  defendant, 
Augustus  Williams,  are  his  heirs  at  law,  and  as  such,  they 
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made  application  to  the  proper  court  and  the  land  in  ques- 
tion was  sold  for  partition  ;  at  that  sale  the  defendant,  Au- 
gustus Williams,  became  the  purchaser,  and  he  paid  a  part 
of  the  purchase  money. 

The  plaintiff  insisted  that  the  judgment  given  by  the 
justice  of  the  peace  and  the  warrant  of  attachment  and  tbe 
sale  of  the  land  under  and  in  pursuance  of  the  same,  were 
absolutely  void,  and  passed  no  title  to  the  land  to  the  de- 
fendants as  such  heirs-at-law. 

The  defendants  on  the  contrary,  insisted  that  the  judg- 
ment, the  attachment  proceedings  and  the  sale  of  the  land 
under  them,  were  in  all  respects  valid  and  passed  the  title 
to  the  land  to  the  defendants,  heirs-at-law ;  and  at  all  events, 
the  judgment,  attachment  and  other  proceedings  were  at 
most  only  irregular  and  not  void,  and  therefore  could  not  be 
attacked  collaterally  in  this  action. 

The  court  heVA  that  the  judgment  and  the  other  pro- 
ceedings in  connection  with  and  following  it,  were  void 
and  of  no  effect.     Tbe  defendants  excepted. 

There  was  a  verdict  and  judgment  for  the  plaintiff  and 
the  defendants  appealed  to  this  court. 

Messrs,  Parches  diXiA  Williamson,  for  plaintiff. 
Messrs.  Clement  &  Gaither,  for  defendants. 

Merrimok,  J.,  after  stating  tbe  case.  Although  a  judg- 
ment be  irregular  or  erroneous,  yet,  if  the  court  granting  it 
had  jurisdiction  of  the  parties  to,  and  the  subject  matter 
of  the  action  in  which  it  was  granted,  it  is  not  void,  and  it 
cannot  be  attacked  collaterally  for  such  irregularity  or  er- 
ror. If  it  be  irregular,  that  is,  if  it  be  granted  contrary  to 
the  course  of  the  court,  it  may  be  t^et  aside,  or  corrected  up- 
on application  of  the  party  aggrieved  in  the  action  in 
which  it  was  granted,  by  motion  or  other  proper  proceed- 
ing.   If  it  be  erroneous,  that  is,  if  it  be  granted  upon  an 
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erroneous  view  of  the  law  applicable  to  the  case  ip  some 
material  respect,  the  court  graating  it  may,  in  apt  time, 
correct  its  own  error  of  law ;  or  it  may  be  corrected  in  an 
appellate  court.  WUlianM  v.  Woodhouae,  3  Dey.,  257 ;  \i^hite 
V.  Alberison,  Id.,  241  ;  Jennings  v.  Stafford,  1  Ired.,  404 ;  /fal- 
lings V.  OuUey,  3  Jones,  344. 

And  in  courts  of  record  of  general  jurisdiction,  where  the 
court  assumes  jurisdiction,  there  arises  a  presumption  in  its 
favor,  nothing  appearing  in  the  record  to  the  contrary. 
This  presumption  may,  however,  be  rebutted  by  a  proper 
proceeding  in  the  action.  But  no  presumption  in  favor  of 
the  validity  of  a  judgment  can  be  allowed  in  opposition  to 
a  material  statement  or  fact  mentioned  in  the  record,  that 
tends  to  show  the  absence  or  want  of  jurisdiction. 

But,  if  the  court  shall  undertake  to  grant  a  judgment  in 
an  action  where  it  has  not  jurisdiction  ot  tbe  parties  to, 
and  the  subject  matter  of  the  action,  and  this  appears  upon 
the  record  by  its  terms,  or  by  necessary  implication,  what 
purports  to  be,  and  has  the  semblance  of,  a  judgment  will 
be  void  and  have  no  effect,  and  it  may  be  disregarded  and* 
treated  as  a  nullity  everywhere  and  under  all  circumstances, 
because  such  act  of  the  court  would  be  coram  non  jvdice. 
If,  for  example,  the  defendant  in  an  action  had  not  been 
served  with  a  summons,  or  had  no  notice  to  defend  his 
right,  and  he  did  not  appear  in  person  or  by  attorney,  and 
this  appears  in  the  record,  any  entry  of  what  might  pur- 
port to  be  a  judgment  against  him  would  be  a  nullity,  and 
all  courts  would  so  treat  it.  This  is  so  because  it  is  against 
natural  justice  as  well  as  fundamental  right,  to  take  judg- 
ment against  a  man  without  giving  him  notice  or  oppor- 
tunity to  defend  himself  and  his  rights  of  property.  Arm- 
strofig  V.  HarshaWy  1  Dev.,  187  ;  Jennings  v.  Stafford,  supra ; 
Burke  v.  Elliot,  4  Ired.,  355 ;  Siallings  v.  Gulley,  supra;  Her- 
vey  V.  Edmunds,  68  N.  C,  243 ;  McKee  v.  Angel,  90  N.  C,  60 ; 
Free,  on  Jud.  §  116,  e^  seq. 
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It  is  a  settled  rule  of  law,  that  there  must  be  a  strict  observ- 
ance of  the  statutory  reqairemeuts  in  respect  to  coDsiiractiyt 
service  of  process  in  actions  by  publication.  It  must  appear 
on  the  record  in  some  way  that  the  prerequisites  of  the  stat- 
ute have  been  substantially  complied  with  before  any  pre- 
sumption in  favor  of  a  judgment  resting  upon  such  service 
arises.  This  does  not  imply,  however,  that  mere  irregular- 
ities in  the  preliminary  steps  to  publication  and  the  orden 
made  in  respect  thereto,  necessarily  render  such  judgments 
nullities,  and  therefore  to  be  disregarded ;  indeed,  ordina*- 
rily  they  do  not ;  but  they  may  be  grounds,  upou  proper 
application  in  the  action,  for  setting  the  judgment  aside. 
If  it  be  stated  in  the  record  of  the  action,  that  upon  appli- 
cation publication  as  to  the  defendant  therein  was  duly 
made,  and  this  appears  with  reasonable  certainty,  the  judj;- 
ment  would  not  be  void,  although  the  affidavits  and  orders 
in  respect  thereto  might  not  appear.  In  such  case  the  pre- 
sumption would  be  in  favor  of  the  regularity  of  the  judg- 
ment, however  irregular  it  might  be,  and  it  could  not  be 
attacked  collaterally.  Such  a  statement  or  finding  in  sub- 
stance or  effect,  is  taken  as  showing  that  the  court  adjudged 
properly  that  it  had  jurisdiction  of  the  party,  obtained  in 
the  way  and  manner  provided  and  allowed  by  law.  OmiMA 
prsemmuntur  aolenniter  esse  acta.  Freeman  on  Judg'ts,  §§  124, 
126,  et  seq. 

The  judgment  relied  upon  by  the  defendants  was  granted 
by  the  justice  of  the  peace.  It  seems  to  be  in  some  respects 
irregular,  and  the  proceedings  in  the  action,  leading  to  and 
upon  which  it  rests,  were  not  very  ordeny,  though  rather 
more  so  than  is  usual  in  like  cases.  The  proceedings  show 
very  plainly  that  the  action  was  begun  regularly  by  a  sum- 
mons ;  that  a  warrant  of  attachment  was  sued  out  and  levied 
upon  the  land  of  the  defendant  therein  ;  that  publication 
was  made ;  that  judgment  was  granted  and  docketed  in 
the  office  of  the  superior  court  clerk  of  the  county  of  Yad- 
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kin,  thns  giving  it  the  force  and  effect  of  a  judgment  of 
that  court. 

It  was  insisted  on  the  argument  that  the  afiSdavit  upon 
which  the  warrant  of  attachment  was  granted  and  publica- 
tion was  made,  was  insufScient.  If  this  be  granted,  such 
insufiSciency  did  not  render  the  whole  proceeding  in  the 
action,  including  the  judgment,  void — it  would  only  affect 
the  judgment  with  irregularity.  It  appears  that  publica- 
tion was  duly  made;  the  justice  of  the  peace  so  found  and 
noted  the  fact  in  the  minutes  of  the  proceedings,  and  his 
findings  must  be  accepted  here  as  true.  Indeed,  every  in- 
tendment is  in  favor  of  the  regularity  of  the  judgment ;  the 
presumption  is  that  it  was  regularly  granted,  and  there  is 
nothing  appearing  in  the  proceedings  going  to  show  that 
there  was  not  constructive  service  of  the  summon  and  no- 
tice of  the  warrant  of  attachment  by  publication  as  required 
by  law.  So  that  the  justice  of  the  peace  got  jurisdiction  of 
the  parties  to  the  action,  and  there  is  no  question  that  he 
had  jurisdiction  of  the  subject  matter  thereof 

The  proceedings  and  judgment  of  the  justice  of  the  peace 
do  not  constitute  a  record,  but  for  many  purposes  they  have 
the  qualities  thereof.  They  are  conclusive  in  their  effect. 
They  determine,  between  the  parties  to  the  action,  their 
rights  respectively  in  litigation,  and  in  any  subsequent 
proceeding  to  enforce  the  judgment,  neither  party  can  deny 
the  facts  settled  by  it.  The  judgment,  apparently  regular, 
cannot  be  collaterally  impeached.  It  is  a  judicial  proceed- 
ing and  is  conclusive,  until  it  shall  be  set  aside  for  irregu- 
larity, or  modified,  or  reversed  in  the  appellate  court  for 
error.  The  proceedings  of  justices  of  the  peace  are  not 
generally  formal,  but  the  statute  requires  that  they  shall 
be  regarded  favorably  and  upheld  when  substantially  suf- 
ficient without  regard  to  form.  Haines  v.  Dalion^  3  Dev., 
91 ;  Jones  v.  Judhins^  4  D.  &  B.,  454 ;  Carroll  v.  McGee,  3 
Ired.,  18;  McElralh  v  Bui&r,  7  Ired.,  398 ;  Ludwick  v.  Fairp 
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Id.,  422;  Hooks  v.  Moses,  8  Ired.,  88;  HiaU  v.  Simpwn,  13 
Ired.,  72 ;  Orier  v.  Rhyne,  67  N.  C,  338, 

We  are  of  opiDion  that  the  court  below  erred  in  holding 
that  the  judgmeut  relied  upon  by  the*  defendants  was  void, 
and  because  of  such  error  they  are  entitled  to  a  new  trial, 
and  so  we  adjudge. 

Let  this  opinion  be  certified  according  to  law. 

Error.  Venire  de  novo. 


D.  0.  SALISBURY   v.   WESTERN   NORTH  CAROLINA  RAIL- 
ROAD COMPANY. 

•    Railroads — Co'nsequmtial  Damages — Party ,  interest  oj, 

1.  A  railroad  company,  in  the  repair  of  its  road-bed  at  a  point  sev- 
eral miles  above  the  plaintiff's  mill,  caused  large  quantities  of 
m^id  to  be  washed  down  into  a  creek,  by  the  process  of  Bloicing, 
thereby  lessening  the  volume  of  water  ased  in  operating  the 
plaintiff's  mill  and  causing  the  damage  complaLned  of;  whdher 
the  company  is  liable  in  such  case  for  consequential  damages 
growing  out  of  the  exercise  of  a  right  conferred  in  its  charter- 
Qucere.  But  if  the  power  was  exercised  recklessly  and  without  a 
due  regard  to  the  interests  of  others,  the  company  would  be  liable 
for  the  resultant  injury. 

2.  The  possession  and  working  of  the  mill  by  the  plaintiff  withont 
interference,  after  as  before  his  convey^Ace  of  the  land,  (apOD 
which  was  the  mill-site,)  to  a  trustee  for  the  benefit  of  his  wifs. 
afford  prima  facie  evidence  of  such  a  personal  interest  in  its  op- 
erations as  entitles  him  to  maintain  his  action  for  the  damages 
he  has  himself  sustained,  notwithstanding  the  trustee  may  sue 
for  such  damages  as  may  affect  the  land  as  an  inheritance. 

3.  This  action  is  not  for  compensation  for  land  appropriated  by  the 
company,  but  seeks  remuneration  for  a  special  injury  occasioned 
by  an  alleged  wrongful  act. 

(Meares  v.  Comers,  9  Ired.,  73  cited  and  approved.) 
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Civil  Action  for  damages  tried  at  Fall  Term,  1884,  of 
BuRKB  Superior  Court,  before  ChXmefy  J, 

In  deference  to  an  intimation  of  the  court  that  the  action 
could  not  be  maintained,  the  plaintiff  suffered  a  nonsuit 
ftDd  appealed. 

Me89r9.  P.  J.  Sinclair  and  Baichdor  &  Deverevx^  for  plaintiff. 
MesfTB.   D.  Schenck  and   Reader  Busbee  &  Busbee,  for  de- 
fendant. 

Smith,  C.  J.  The  plaintiff  was  in  possession  of  a  mill 
for  grinding  wheat  and  corn,  and  had  been  since  1877, 
when  it  was  rebuilt,  operating  the  same,  on  Mill  creek,  the 
waters  of  which,  raised  by  means  of  a  danp,  were  used  as  a 
motive  force  in  propelling  the  machinery. 

In  1879  he  executed  a  deed  conveying  the  tract  of  land 
whereof  the  mill  site  and  the  area  covered  by  the  pond 
formed  part,  to  one  John  T.  Reid  in  trust  for  his  wife  Julia 
C,  during  her  life  and  in  remainder  for  their  son,  with  cer- 
tain contingent  limitations,  not  needful  to  be  specified,  in 
the  present  opinion. 

In  the  year  1882,  the  defendant  company  in  the  repair  of 
their  road-bed,  some  several  miles  above,  at  a  place  known 
as  *'  Mud  Cut,"  by  the  use  of  rubber  tubes  in  the  process  of 
sluicing,  caused  large  quantities  of  loose  mud  to  be  washed 
down  which  passing  into  the  creek  were  deposited  in  the 
pond,  lessening  the  volume  of  water  therein,  diminishing 
its  power,  and  obstructing  the  operations  of  the  mill  and 
reducing  its  capacity  to  grind  to  a  degree  affecting  its 
profits. 

The  engineer  in  the  service  of  the  defendant  estimated 
that  five  acres,  making  a  half  million  of  cubic  yards,  had 
been  thus  sluiced  or  carried  away  by  the  current  of  moving 
water. 

To  recover  compensation  for  the  damage  sustained  in 
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running  the  mill,  by  reason  of  the  large  accumulation  of 
mud  in  the  pond,  the  present  action  is  brought. 

Much  evidence  was  offered  to  show  the  necessity  of  re- 
moving the  mud  and  by  the  process  of  sluicing,  as  the  only 
available  means  of  making  the  transit  over  that  part  of  the 
road  permanent  and  safe. 

The  argument  before  us  entered  largely  into  the  question 
of  the  defendant's  right  under  the  charter  to  do  the  work 
and  maintain  the  road  in  proper  repair,  without  accounta- 
bility at  the  common  law  for  consequential  damages  grow- 
ing out  of  the  exercise  of  the  right  conferred  in  the  charter. 
The  subject  is  not  free  from  difficulty,  but  it  is  not  presented 
in  the  appeal,  and  we  do  not  propose  to  depart  from  the  set- 
tled practice  which  confines  our  examination  to  such  mat- 
ters of  exception  as  appear  in  the  record. 

After  the  conclusion  of  the  testimony  and  the  opposing 
counsel  had  been  heard,  the  court  intimated  that  the  plain- 
tiff had  no  such  estate  or  interest  in  the  land  as  enabled 
him  to  maintain  the  action,  and  thereupon  his  counsel  sub- 
mitted to  a  judgment  of  nonsuit  and  appealed. 

The  only  inquiry  then  before  us  is  as  to  the  sufficiency  of 
the  plaintiff 's  interest  or  property  upon  the  evidence  to  sos- 
tain  his  claim  for  damages  resulting  from  the  interruptions 
in  the  operations  of  the  mill  which  he  was  running. 

The  very  statement  of  the  ruling  in  this  form  seems  to 
convey  convincing  proof  that  it  is  erroneous.  The  posses- 
sion and  working  of  the  mill,  continued  over  a  period  of 
several  years  by  the  plaintiff  without  interference  from  any 
one,  in  the  same  manner  after  as  before  his  conveyance  of 
the  land,  afford  prima  faci^  evidence  of  a  personal  and  di- 
rect interest  in  its  operations,  the  impediment  to  which 
produces  a  remedial  injury.  It  is  but  a  reasonable  infer- 
ence from  the  plaintiff's  possession  and  use  of  the  milli 
that  it  was  with  the  assent  of  the  trustee,  and  (in  the  absence 
of  evidence  of  any  conditions  or  terms)  on  his  own  aocoant 
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and  for  his  individual  benefit.  If  he  was  a  mere  servant 
or  managing  agent  for  the  owner  of  the  property,  some 
proof  of  this  relation  should  have  been  produced,  for  it 
cannot  be  inferred  from  the  mere  fact  that  the  title  was  in 
another.  Every  person  conducting  a  business  is  presumed 
to  do  so  on  his  own  responsibility  and  for  his  own  ad- 
vantage. 

The  ruling  of  the  judge  assumes  that  the  testimony  shall 
be  taken  in  its  aspects  most  favorable  to  the  plaintiff,  and 
if  the  jury  would  be  warranted  in  finding  that  the  plaintiff 
was  operating  the  mill  for  himself  and  receiving  the  profits, 
and  these  have  been  cut  short  in  consequence  of  the  act  of 
the  defendant,  we  can  see  no  reason  why  he  may  not,  if  any 
one  else  can,  seek,  through  an  action,  compensatio;i  for  the 
damages  he  has  himself  sustained  in  conducting  his  busi- 
ness. 

The  plaintiff  however  has  not  possession  alone  of  the 
mill,  but,  the  jury  .may  find  upon  the  evidence,  a  direct  and 
important  interest  in  its  successful  operations;  and  certainly 
this  was  sufficient  to  enable  him,  so  far  as  this  matter  is 
concerned,  to  maintain  his  action. 

But  the  court  may  have  so  adjuged  on  the  ground  that 
compensation  is  due  only  to  the  owner  of  the  property,  so 
that  the  result  would  transfer  to  the  company  the  easement 
or  right  to  mjake  this  disposition  of  the  removed  earth. 
This  is  a  misconception  of  the  nature  and  purpose  of  this 
action.  It  does  not  rest  upon  the  idea  of  a  right  acquired 
by  the  defendant  by  payment  of  compensation  to  one  who 
thus  transfers  it,  but  the  damages  claimed  are  the  measure 
of  an  injury  done — remuneration  for  a  special  wrongful  act 
aud  extending  no  further. 

It  is  not  material  that  the  trustee  may  also  sue,  for  each 
may  obtain  redress  for  the  injury  to  himself,  the  recovery 
by  the  plaintiff  for  hia  damages  interposing  no  obstacle  to 
the  recovery  of  such  as  may  affect  the  land  as  an  inherit- 
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anoe.    These  demands  are  seyeral  and  distinct,  and  so  may 
bd  the  actions  to  enforce  them. 

Again,  the  complaint  charges  that  the  act  of  the  defend- 
ant was  unlawful  and  wilful,  that  is,  that  the  method 
adopted  for  the  removal  of  the  mud  was  unnecessary  and 
injurious,  and  evidence  upon  this  allegation  was  before  the 
jury.  We  do  not  understand  the  counsel  for  the  defendeDt 
to  deny,  that,  if  the  power  conferred  in  the  charter  was  ex- 
ercised negligently  and  without  a  due  regard  to  theintereet 
of  others,  and  an  injury  was  suffered  in  consequence,  the 
company  would  be  exposed  to  an  action  for  redress  in  soom 
form,  it  being  an  underlying  condition  of  the  grant,  to  use 
the  words  of  Pearson,  J.,  in  Mearea  v.  Commissioners  of  WU- 
mingtony  9  Ired.,  73,  that  '*ihe  work  is  done  in  a  proper  man- 
ner.^' Still  more  strongly  would  be  the  incurred  liability  for 
a  wilful  and  reckless  act  committed  in  the  alleged  exercise 
of  the  power. 

The  effect  of  the  action  of  the  court  is  to  withdraw  from 
the  consideration  of  the  jury  the  evidence  of  the  facts  upon 
which  the  alleged  wilful  conduct  or  negligence  in  the  at- 
tempted use  of  the  delegated  authority,  is  dependent. 

But  the  pursuit  of  this  inquiry  would  lead  us  into  a  dis- 
cussion not  germane  to  the  appeal,  and  we  will  only  repeat 
that  upon  the  evidence  it  does  rot  affirmatively  appear,  that 
the  plaintiff  has  no  such  interest  in  the  mill  and  its  work- 
ing as  entitles  him  to  seek  redress  by  action. 

The  non-suit  must  be  set  aside  and  a  venire  de  novo 
awarded,  to  which  end  let  this  be  certified. 

Error.  Venire  dt  nmxi. 
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■^JAMES  W.  GRANT,  Adm'r,  v.  JOSEPH  J.  BELL. 
Accovni  avd  Settlement — Executors  and  Administrators, 

In  an  action  for  an  account  and  settlement,  the  death  of  the  de- 
fendant being  suggested,  hiis  executor  comes  in  and  is  made 
a  party  defendant  and  moves  for  leave  to  file  an  answer  de- 
nying that  he  has  assets ;  Heldy  that  the  question  of  assets  does  not 
arise  here,  and  the  motion  cannot  be  allowed.  If  plaintiff  ob- 
tains judgment,  it  only  ascertains  the  debt  which  must  share  in 
the  assets  that  may  come  into  the  executor^s  hands,  according  to 
its  dignity,  when  the  estate  is  settled. 

{Holmes  v.  Foster ^  78  N.  C,  35,  and  cases  cited,  approved.) 

Civil  Action  for  account  and  settlement,  tried  at  Spring 
Term,  1880,  of  Northampton  Superior  Court,  before 
Oudger^  J, 

Messrs.  R,  B,  Peebles  and  T.  N.  Hill,  for  plaintiff. 
Messrs.  Mvilen  &  Moore,  Day  &  Zollicoffer  and  J.  B.  Baichelor 
for  defendant. 

Merrimon,  J.  This  appeal  came  into  this  court  at  Octo- 
ber term,  1880,  and  has  been  here  continuously  ever  since. 
See  Grant  v.  BeU,  87  N.  C,  34,  and  90  N.  C,  558. 

At  the  present  term  it  is  made  to  appear  to  this  court  that 
the  defendant  has  died  since  the  last  term,  leaving  a  last 
will  and  testament;  that  the  same  has  been  duly  proved, 
and  that  R.  0.  Edwards  has  qualified  as  executor  i hereof. 

The  death  of  the  defendant  is  suggested  and  the  executor 
comes  and  asks  that  lie  be  made  a  party  defendant  in  the 
place  of  his  testator,  and  be  allowed  to  file  an  answer,  de- 
nying that  he  has  assets,  &c. 


Smith,  C.  J.,  did  not  sit  on  the  hearing  of  this  ease. 
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It  appears  from  the  record  that  the  cause  of  action  sur- 
vives, and  that  the  suit  is  not  for  the  recovery  of  a  penalty 
or  damages  merely  vindictive.  The  case  is  a  proper  one  in 
which  to  allow  the  executor  to  be  made  a  party  defendant, 
and  the  motion  in  this  respect  is  allowed. 

The  proposed  answer  is  not  a  proper  pleading  in  this  ac- 
tion. The  question  of  assets  or  no  assets  does  not  arise  in 
it.  If*  the  plaintiff  shall  obtain  judgment  for  bis  debt,  sach 
judgment  will  only  ascertain  his  debt,  and  it  will  share  in 
the  settlement  of  the  estate,  according  to  its  dignity,  in  the 
assets  that  are  or  may  come  into  the  hands  of  the  executor 
to  pay  the  debts.  The  Code,  §  1470;  Vaitghan  v.  Stephen- 
mi,  69  N.  C,  212;  Dunn  v.  Barnes,  73  N.  C,  273;  Holmes  v. 
Foster,  78  N.  C,  35. 

8o  much  of  the  executor's  motion   as  asks  to  be  allowed 

to  file  an  answer  must  be  denied.     Let  an  order  be  drawD 

accordingly. 

Judgment  accordingly. 


SCOTT  CROSS  and  others  v.  JOHN  WILLIAMS,  Ex'r.  and  others. 

Appeal. 

Where  an  appeal  is  not  prosecuted  according  to  law,  the  appellee 
has  the  right  to  have  a  transcript  of  the  record  sent  up,  or  a 
certificate  of  the  clerk  that  an  appeal  was  taken,  and  the  case 
docketed  and  the  appeal  dismissed.     Rule  2,  §  7,  (89  N.  C,  598). 

Motion  of  defendants  to  dismiss  appeal  heard  at  Octo- 
ber Term,  1884,  of  the  Suprkmk  Court. 

No  counsel  for  plaintiffs. 

Messrs.  Gray  &  Stamps,  for  defendants. 

Merrimon,  J.     After  the  call  of  causes  from  the  sixtli  dis- 
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trict  was  concluded  at  the  present  term,  the  appellees  in 
this  case  filed  the  certificate  of  the  clerk  of  the  superior 
•curt  of  Davidson  county,  from  which  it  appears  that  a 
judgment  was  rendered  against  the  appellants  at  the  spring 
term,  1884,  of  that  court,  from  which  they  took  an  appeal 
to  this  court,  that  the  case  upon  appeal  for  this  court  was 
settled  by  the  presiding  judge  on  the  4th  day  of  July,  1884, 
but  no  undertaking  upon  appeal  was  given.  Upon  the 
certificate  of  the  clerk  thus  filed  the  appellees  moved  to 
dismiss  the  appeal,  as  allowed  by  section  7  of  Rule  2. 

An  appeal  is  not  pending  in  this  court  in  the  sense  of 
the  statute,  (The  Code,  §967,)  until  it  is  brought  up  and 
docketed.  As  soon,  however,  as  it  is  taken,  as  directed  by 
the  statute,  this  court  may  for  good  cause  upon  proper  ap- 
plication of  the  appellant  or  of  the  appellee,  bring  it  up  by 
means  of  the  writ  of  certiorari,  or  allow  the  appellee  to  bring 
up  a  transcript  of  the  record,  or  a  certificate  of  the  clerk  to 
the  efiect  that  the  appeal  was  taken,  docket  the  same  and 
move  to  dismiss  it.  The  appellant  has  no  right  to  take  an 
appeal  and  bring  it  up,  or  abandon  it  at  his  will  and  pleas- 
ure; he  must  bring  it  up  in  the  established  course  of  pro- 
cedure. The  appellee  has  a  right  to  have  the  appeal  dis- 
posed of  according  to  law,  and  if  the  appellant  will  not 
prosecute  it,  the  appellee  may  rid  himself  of  it,  and  have 
the  benefit  of  the  judgment  ap[)ealed  from. 

The  provision  of  The  Code,  §967,  refers  to  and  provides 
for  dismissing  appeals  pending  in  this  court,  that  is,  to  ap- 
peals regularly  brought  up  and  docketed.  But  section  7 
of  Rule  2,  refers  to  and  provides  for  dismissing  appeals,  in 
cases  where  the  appellant  neglects  or  refuses  to  bring  up 
and  docket  his  appeal. 

In  this  case  the  appellants  have  failed  to  bring  up  their 
appeal  as  required  by  l»w.  Hence,  the  appellees  have  the 
right  to  move  to  docket  and  dismiss  it.  They  have  com- 
plied with  the  rule,  and  the  motion  must  be  allowed. 

32  Appeal  dismissed. 
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In  NEWSOM  v.  WILLIAMS,  from  Davidson. 

Merrimon,  J.  This  case  is  in  all  material  respects  like 
that  of  Gross  v.  WilHams,  and  must  be  governed  by  it  The 
motion  to  dismiss  the  appeal  is  allowed. 

Appeal  dismissed. 


ARA  BRITTAIN  v.  S.  E.  MULL,  and  others. 

Clerk  of  Superior  Court — Jurisdiction  — Special  Proceedings, 

1.  The  office  of  probate  judge  is  abolished  and  the  duties  thereof 
now  devolve  upon  the  clerk  of  the  superior  court,  and  in  saeh 
case  he  has  a  special  jurisdiction  which  is  distinct  aud  separate 
from  his  general  duties  as  ^*  clerk  of  the  court/* 

2.  Where  issues  of  fact  are  joined  before  the  "  clerk"  in  the  exer 
else  of  his  special  jurisdictional  powers  as  a  distinct  tribunai,  the 
issues  must  be  transferred  to  the  *^  superior  court*' — another  jarif- 
diction — to  be  tried,  aud  when  tried  must  be  remanded  to  the  clerk; 
and  so  also,  where  an  appeal  is  taken  in  like  cases  from  his  decision 
upon  a  question  of  law,  the  judge  decides  it  and  remands  the  case. 

8.  But  the  exercise  of  judicial  powers  by  the  **  clerk  of  the  court" 
is  the  exercise  of  them  by  the  '^  court*'  through  the  clerk;  and  the 
action  of  the  clerk  stands  as  that  of  the  court,  if  not  excepted  to 
and  reversed  or  modified  on  appeal,  as  allowed  by  the  statute. 

4.  Special  proceedings  ordinarily  are  proceedings  in  the  'Superior 
court,*'  and  where  in  such  cases  issues  of  fact  are  raised,  the  deik 
transfers  them  to  the  civil  issue  docket  for  trial  by  jury  at  term; 
or  where  issues  of  law  are  raised  and  decided  on  appeal  by  the 
judge,  at  term  or  in  vacation,  the  issues  so  found  are  not  remanded 
to  the  clerk — the  whole  proceeding  being  in  one  record  and  in  the 
same  jurisdiction;  but  the  court,  through  the  clerk,  will  proceed 
accordingly  as  the  statute  directs;  Hence,  in  a  special  prooeediog 
for  dower,  as  here,  the  issues  found  or  decisions  of  law  made,  aie 
not  remanded^  but  the  court,  through  the  clerk,  proceeds  accord- 
ing to  law. 

(Mr  Justice  Ashb  dissenting). 
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Pboosbdinq  for  dower  heard  at  Spring  Term,  1883,  of 
BuBEB  Superior  Court,  before  Gudger,  J, 

The  plaintiff  sues  as  the  widow  of  James  Brittain,  who 
died  intestate  in  October  of  1876,  and  the  defendants  4re 
bis  heirsat-law.  The  plaintiff  brought  her  action  in  the 
superior  court  before  the  clerk  thereof,  to  obtain  dower  in 
the  lands  of  her  deceased  husband.  To  this  end  she  filed 
her  petition  and  the  defendants  answered  the  same.  Issues 
of  fact  were  raised  by  the  pleadings,  and  the  clerk  trans- 
ferred the  case  to  the  civil  issue  docket  for  the  trial  of  the 
issues  at  the  ensuing  term  of  the  superior  court. 

Tbe  court,  upon  application  of  the  defendants,  allowed 
them  to  substitute  an  answer  for  the  original  one,  which,  as 
was  suggested,  had  been  lost  or  mislaid  It  seems,  however, 
that  it  was  afterwards  found,  as  it  appears  in  the  record. 

At  a  term  subsequent  to  that  at  which  the  issues  were 
tried,  the  plaintiff  moved, 

"1.  To  strike  papers  from  the  file. 

2.  To  remand  cause  to  the  probate  court. 

3.  To  have  dower  assigned  to  the  plaintiff."  • 

The  court  denied  these  motions,  and  the  plaintiff  ap- 
pealed to  this  court. 

Messrs  Sinclair  and  Batchelor  &  DevereuXy  for  plaintiff. 
Mr.  G.  K  Folk,  for  defendants. 

Merrimon,  J.,  after  stating  the  above.  It  should  be  ob- 
served that  section  17,  of  article  four,  of  the  constitution  of 
1868,  prescribing  certain  jurisdiction  of  the  clerks  of  the  su- 
perior courts,  is  not  retained  in  the  constitution  as  amended 
by  the  convention  of  1875.  Such  clerks  now  have  no  juris- 
dictiou  prescribed  by  the  constitution.  And  the  office  or 
place  of  judge  of  probate  is  abolished  by  The  Code,  §102. 
There  is  now  no  judge  of  probate,  so  denominated. 

So  that,  the  special  jurisdiction  of  clerks  of  the  superior 
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courts,  and  as  well,  their  general  duties  as  clerks,  are  now 
prescribed  by  statute,  except  so  far  as  general  principles  of 
law,  not  inconsistent  with  such  statutes,  may  apply  and  gov- 
ern them. 

Their  special  jvrisdictional  duties  and  power  are  distinct 
and  separate  from  their  general  duties  as  clerks  of  the  coarts 
to  which  they  belong;  but  in  respect  to  their  jurisdictional 
functions,  they  are  in  convenient  relation  to  their  respective 
courts.  Indeed,  they  are  in  effect  constituted  courts  of  Hm- 
ited  jurisdiction  to  the  extent  that  jurisdictional  functions 
are  conferred  upon  them  apart  from  their  general  duties  as 
clerks,  and  as  such  courts,  they  are  in  immediate  relation 
with  the  superior  courts  of  which  the  clerk  so  exercising 
jurisdictional  power  is  clerk. 

The  purpose  of  the  statute  seems  to  be  to  charge  snch 
clerks  with  such  special  jurisdictional  authority,  inorderto 
avoid  a  multiplicity  of  officers,  and  facilitate  the  decisions 
of  questions  of  law  arising  in  matters  before  them,  by  a 
judge  of  the  superior  court,  and  the  trial  of  issues  of  fact  so 
arising,  under  the  supervision  of  such  judge,  and  as  well  to 
economize  in  respect  to  time  and  costs. 

The  jurisdictional  powers  thus  conferred  on  clerks  apart 
from  their  general  duties,  is  confined  mainly,  though  not 
entirely,  to  matters  of  probate.  The  Codh:  §103  prescribes 
such  jurisdiction  ;  §  108  prescribes  the  powers  the  clerk  may 
exercise  in  aid  of  his  jurisdiction ;  §  112  prescribes  the  records 
he  must  keep  in  books  separate  and  distinct  from  the  records 
of  the  superior  court ;  and  §  116  prescribes  how  issues  of  foot 
raised  in  matters  so  before  the  clerk  shall  be  tried  in  term 
time,  and  questions  of  law  so  decided  by  the  clerk  and  ex- 
cepted to,  shall  be  decided  by  the  judge  in  or  out  of  term  time. 

If  issues  of  fact  are  joined  before  the  clerk  in  such  matters, 
these  and  the  pleadings  upon  which  they  arise  must  be 
transferred  (i  116,)  to  the  superior  court,  that  is,  to  another 
jurisdiction,  in  such  respect  to  be  there  tried.     And  when 
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the  issues  are  so  tried,  the  court  remands  the  same  and  th^ 
pleadings  or  papers  with  thefindingsof  the  jury  upon  them, 
and  the  clerk  urill  then  proceed  with  the  matter  according 
to  law.    This  provision  has  reference  to  issues  of  fact. 

If  the  clerk  in  any  such  proceeding  shall  in  matters  of 
law  make  a  decision  excepted  to  in  a  proper  way,  the  party 
excepting  may  appeal  (§116)  to  the  judge  of  the  superior 
court  in  or  out  of  term.  The  judge  will  hear  such  appeal 
and  decide  the  questions  of  law  presented  by  it,  and  then 
remand  the  matter,  including  his  decision,  to  the  clerk,  un- 
less his  decision  shall  be  excepted  to  and  an  appeal  be  taken 
to  this  court  This  court  will  decide  the  questions  presented 
by  the  appeal  so  taken,  and  direct  the  judge  below,  if  bis 
decision  shall  be  affirmed,  to  remand  the  matter  to  the  clerk, 
or  if  his  decision  shall  be  reversed  or  modified,  direct  him 
to  reverse  or  modify  his  decision  accordingly,  and  then  re- 
mand the  matter. 

The  statute  does  not  prescribe  how  the  judge  shall  send 
the  issues  found  in  term,  or  his  decisions  made  in  or  out  of 
term,  to  the  clerk ;  but  general  principles  of  law  warrant  the 
procedure  we  have  indicated  above. 

It  will  be  observed  that  what  we  have  said  applies  to 
matters  wherein  the  clerk  exercises  jurisdictional  authority 
as  a  separate  tribunal,  apart  from  his  general  duties  as  clerk 
of  the  superior  court. 

But  the  clerk  of  the  superior  court  is  charged  with  the 
exercise  of  important  judicial  powers  under  the  Code  of  Civil 
Procedure,  in  the  exercise  of  which  he  represents  and  acts 
as  and  for  the  court.  Indeed,  his  action  in  this  respect,  is 
that  of  the  court;  the  court  exercises  its  power  through  him, 
supervising  and  controlling  his  action  in  the  way  prescribed 
by  the  statute.  Certain  of  the  court's  powers,  specified,  are 
exercised  by  the  clerk,  and  his  action,  when  taken,  stands 
and  prevails  as  the  action  of  the  court,  unless  a  party  inter- 
ested shall  except  thereto  in  any  material  respect,  in  which 
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caee,  the  judge  interposes  in  the  way  prescribed  by  the  slat- 
ate.  The  clerk  is  allowed  to  do  certain  things  in  the  coarse 
of  procedure  in  the  action  that  prevails,  unless  the  judge 
shall  set  his  action  aside,  or  correct  and  modify  it  in  the 
case  and  manner  prescribed  by  the  statute. 

Thb  Codb,  §  ]  32,  provides  that  when  jurisdiction  or  power 
is  conferred  in  respect  to  the  superior  court,  or  duties  are 
imposed,  the  term  ''court"  implies  the  clerk  of  that  court, 
unless  otherwise  especially  stated,  or  reference  is  made  to  a 
regular  term  of  the  court,  in  which  case  the  judge  alone  is 
meant. 

Thb  CoDB,  §  261,  likewise  provides,  that  the  clerk  shall 
have  jurisdiction  to  hear  and  decide  all  questions  of  prao- 
tice  and  procedure,  and  all  other  matters  whereof  jurisdio- 
tion  is  given  to  the  superior  court,  unless  the  judge  of  that 
court,  or  the  court  at  a  regular  term  thereof  be  referred  to; 
but  §  252  allows  any  party  to  appeal  from  any  decision  of 
the  clerk  in  such  respects,  without  any  undertaking  for  costs, 
to  the  judge,  and  his  decision  atonce  prevails  as  the  act  of  the 
court.  That  is,  the  clerk  acts  as  and  for  the  court,  unless  the 
judge  is  specially  required  to  act,  or  the  action  is  to  be  taken 
in  term  time,  in  which  case  the  judge  is  to  act  for  himselL 
What  is  done  by  the  clerk  stands  as  the  action  of  the  court, 
if  not  excepted  to.  The  statute  requires  the  court  to  dooer* 
tain  prescribed  things  through  the  clerk,  in  the  exercise  of 
its  jurisdiction,  and  there  is  no  dual  or  divided  jurisdiction; 
it  is  one  court  and  one  jurisdiction,  and  the  clerk  mustde 
certain  things  prescribed  by  the  statute  to  facilitate  and  ex- 
pedite the  procedure  of  the  court,  and  what  he  does,  unleae 
excepted  to,  stands  as  the  action  of  the  court ;  it  fails  or  is 
modified  only  by  the  express  sanction  of  the  judge.  In  the 
ordinary  course  of  procedure  in  civil  actions  under  Thi 
CoDB  as  it  now  prevails,  the  clerk  does  not  exercise  power 
in  respect  to  pleadings  and  practice  to  any  considerable  ex- 
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teat,  because,  qaeetions  arising  in  such  matters  arise  mainly 
m  term  time,  when  the  judge  must  act  directly. 

What  we  have  thus  said  applies  in  the  case  of  special  pro- 
ceedings as  well  as  in  other  respects.  These  proceedings  are 
begun  in  the  superior  court  in  vacation  time  before  the 
clerk,  as  provided  by  The  Code,  §  278,  and  they  are  pro- 
eeeded  with  as  prescribed  in  Title  VIII  of  the  Code  of  Civil 
Pfocedure.  The  whole  proceeding  is  in  the  court  and  has 
its  sanction.  The  clerk  has  not  jurisdiction  of  such  pro- 
ceedings separate  and  apart  from  his  general  duties  as  clerk, 
as  in  matters  of  probate  and  the  like,  as  provided  by  T^A 
OoDiB,  §  103.  "  The  provisions  of  the  Code  of  Civil  Proce- 
dure are  applicable  to  special  proceedings  except  as  other- 
wise provided."  The  Code,  §  278.  Such  proceedings  are 
begun  by  summons,  unless  the  matter  be  ex  parte;  there 
must  be  complaint  or  petition  ;  and  other  appropriate  plead- 
ings follow,  as  in  other  cases.  The  clerk  has,  as  in  civil 
actions,  his  certain  duties  to  perform  as  and  for  the  court. 
If  any  party  excepts  to  his  decision  in  matters  of  law,  he 
may  appeal  at  once,  without  any  undertaking  for  costs,  to 
the  judge,  and  upon  hearing  the  appeal  and  deciding  the 
questions  of  law  presented  by  it,  as  prescribed  by  the  stat- 
ute, The  Code,  §  256,  he  then  "  transmits  his  decision  in 
writing,  endorsed  on  or  attached  to  the  record,  to  the  clerk 
of  the  court,"  and  such  decision  becomes  part  of  the  record 
of  the  court  in  the  proceeding,  and  the  clerk  will  proceed 
with  his  further  duties  in  that  behalf  according  to  law."  If 
issues,  both  of  law  and  fact,  or  issues  of  fact  only,  are  raised 
before  the  clerk,  he  shall  transfer  the  case  to  the  civil  issue 
docket  for  trial  of  the  issues  at  the  ensuing  term  of  the  su- 
perior court."  The  Code,  §  256.  Let  it  be  noted  here  that 
the  clerk  is  required  to  "  transfer  the  ease  to  the  civU  is9U§ 
ibehd  for  the  trial  of  issues  " — that  is,  to  the  civil  issue  docket 
in  the  same  court  and  jurisdiction — not  to  the  superior 
•ourt,  another  jurisdiction,  as  required  by  The  Code,  §  116, 
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in  cases  where  the  clerk  has  a  jurisdiction  separate  and  dis- 
tinct from  his  general  duties.  The  reason  why  the  clerk  it 
more  active  in  exercising  judicial  powers  in  special  pro- 
ceedings as  and  for  the  court,  is,  that  such  proceedings  are 
prosecuted  to  a  large  extent  out  of  term  time,  and  the  judge 
in  person  is  not  required  to  act  in  many  respects. 

When  the  questions  of  law  arising  in  special  proceedings 
are  decided  by  the  judge,  or  issues  of  fact  are  tried  in  term 
time,  it  is  not  necessary  or  proper  to  remand  or  transmit 
the  decision  of  the  court,  or  the  findings  of  the  jury,  or  to 
direct  a  procedendo  to  issue,  to  the  clerk  of  the  court,  because 
the  whole  action  and  all  the  proceedings  are  in  the  court- 
in  the  same  jurisdiction,  and  there  is  but  one  record;  the  clerk 
sees,  by  reason  of  his  relation  to  the  court  as  clerk,  what  is 
done,  and  it  is  his  duty  to  move'  forward  upon  such  decis- 
ion of  the  court  and  the  findings  of  the  jury,  in  the  farther 
disposition  of  the  proceeding,  unless  in  his  further  action, 
he  shall  decide  questions  of  law  and  a  party  shall  except  to 
his  decision  ;  in  which  case  the  party  excepting  may  again 
appeal  to  the  judge. 

An  impression  seems  to  prevail  to  some  extent  with  the 
legal  profession,  that  the  clerk  of  the  superior  court  has 
jurisdiction  in  respect  to  special  proceedings  distinct  from 
the  superior  court,  and  there  may  be  some  decisions  of  this 
court  that  seem  by  inadvertence  to  so  imply.  Such  impres- 
sion is  erroneous.  These  proceedings  unless  otherwise  spe- 
cially provided  by  statute,  are  as  much  in  the  superior  court 
as  a  civil  action.  They  are  in  one  and  the  same  court  and 
jurisdiction. 

This  is  so  in  respect  to  the  assignment  of  dower.  The 
Code,  §  2111,  provides  that ''  a  widow  may  apply  for  assign- 
ment of  dower  by  petition  in  the  superior  court,  as  in  other 
cases  of  special  proceedings."  .  And  it  so  provides  in  respect 
to  partition.    The  Code,  §  1892.    It  is  so  also,  in  respect  to 
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selling  lands  to  make  assets  to  pay  the  debts  of  deceased 
debtors,  The  Oodb,  §  1436;  and  in  other  like  cases. 

The  case  before  us  is  an  application  by  a  widow  for  dower. 
She  brought  her  action  in  the  superior  court  before  the  clerk 
thereof;  the  pleadings  raised  issues  of  fact,  and  the  clerk 
transferred  the  case  ''  to  the  civil  issue  docket  for  trial  of  the 
issues  at  the  ensuing  term  "  of  that  court  At  a  subsequent 
term  the  issues  were  tried  and  found  in  favor  of  the  plain- 
tiff. And  at  a  term  subsequent  to  that,  the  plaintiff  moved 
that  the  case  be  remanded  to  the  probate  court ;  or,  that  the 
court  assign  dower  to  the  plaintiff. 

The  first  motion  was  obviously  improper,  because  there  is 
no  probate  court  so  denominated,  and  the  clerk,  in  the  exer- 
cise of  his  jurisdictional  funtions,  had  no  jurisdiction  of  the 
matter;  and  likewise,  because  the  whole  proceeding  was  in 
the  superior  court  as  one  proceeding  having  one  record,  and 
it  would  be  absurd  for  the  court  to  undertake  to  remand  a 
case  to  itself  I 

The  second  motion  could  not  be  sustained,  because,  as  to 
the  assignment  of  dower,  the  court  through  the  derk,  out  of 
term  time,  in  the  course  of  procedure,  adjudges  whether  or 
not  the  plaintiff  is  entitled  to  dower,  and  grants  the  order 
directing  the  assignment,  as  provided  in  The  Oodr,  §  2118. 
If  either  party  should  except  to  the  decision  of  the  clerk  in 
respect  to  matter  of  law,  the  party  excepting  might  ap- 
peal to  the  judge. 

The  motions  of  the  plaintiff  were  unnecessary,  indeed, 
improper;  the  issues  having  been  passed  upon  by  the  jury 
and  their  finding  entered  of  record,  the  clerk,  seeing  this, 
in  the  course  of  procedure  in  the  proceeding,  ought  to  have 
taken  further  action  in  that  behalf  according  to  law,  with- 
out any  special  instruction  from  the  court.  The  findings  of 
the  jury  put  the  issues  of  fact  out  of  his  way,  and  accepting 
the  facts  in  issue  as  found  by  the  jury,  he  should  have  taken 
further  action. 
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The  first  motion  made  by  the  plaintiff  is  so  indefinite 
to  be  unintelligible.  It  does  not  indicate  what  papers  she 
wishes  stricken  from  the  files,  and  we  cannot  see  how  it  was, 
in  any  aspect  of  the  case,  material.  Parties  should  always 
make  their  motions  and  their  exceptions  involving  them, 
intelligible,  else,  this  court  cannot  act  upon  them.  We  can- 
not supply  facts  to  complete  them ;  we  are  governed  strictly 
by  what  appears  in  the  record. 

Judgment  affirmed.  Let  this  opinion  be  certified  to  Uie 
superior  court,  to  the  end  that  that  court  may  proceed  ae- 
cordingt  o  law. 

No  error.  Affirmed. 


eAVTN  H.  CLARK  v.  WILMINGTON  d&^  WBLDON  RAILROAD 

COMPANY. 

Railroad,  suit  against  for  ejecting  passenger  from  train. 

In  a  salt  against  a  railroad  company  for  damages  aUeged  to  htkV% 
resulted  from  the  action  of  the  oonduotor  in  ejecting  the  plaiotif 
from  the  train,  it  appeared  that  the  plaintiff  got  on  the  train  at  a 
certain  station  to  go  to  the  next  station  aboat  four  miles  distant, 
without  a  ticket  or  money  to  pay  his  fare.  About  twenty-flv^ 
other  persons  took  the  same  train  to  go  to  the  same  place,  one  (A 
whom,  as  it  was  shown  on  the  trial,  promised  to  pay  the  plaintiif i 
fare  before  they  got  on  the  train,  l>ut  he  did  not  ait  in  the  same 
oar  with  the  plaintiff,  (in  taking  up  tickets  and  ooUectiag  ftf* 
from  passengers,  the  conductor  was  told  by  the  plaintiff  that  h$ 
had  neither  money  nor  ticket,  but  would  get  the  money  if  allowed 
to  go  into  the  rear  car  and  see  a  folio w-passenger.  ^  The  condaetor 
said  *'l  have  not  time  to  wait,  you  must  get  off,^*  and  thereupon 
pulled  the  bell-rope,  stopped  the  train,  and  put  the  plaintiff  of. 
The  train  had  made  about  half  the  distance  between  the  statioaif 
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JSsZd  that  the  plaintifl  was  entitled  to  recoven)  The  conductor 
should  have  allowed  him  a  reasonable  opportonity  to  pay  his  fare; 
bat  an  oiXer  to  pay  (and  declined  by  the  conductor)  after  the  train 
was  stopped  will  not  entitle  him  to  return  to  his  seat. 

(Mr.  Justice  Mbbrimon,  dissenting.) 

Civil  Action  for  damages  tried  at  Spring  Term,  1884,  of 
Halifax  Superior  Court,  before  Avery,  J. 

The  plaintiff  sues  to  recover  damages  for  ejection  from  de- 
fendant's  passenger  ear. 

On  the  14th  of  June,  1883,  the  plaintiff  got  on  the  de- 
fendant's train  at  Whitaker's  depot  to  be  carried  to  Battle- 
boro  depot,  about  four  miles  distant.  The  fare  between 
these  stations  was  twenty-five  cents,  and  when  about  half 
way  between  them,  the  plaintiff  was  ejected  from  the  car  by 
the  conductor. 

It  was  in  evidence  that  before  the  train  reached  Whita- 
ker's the  plaintiff  applied  to  one  Powell  for  money  to  pay 
his  fare,  and  Powell  told  him  he  would  pay  it  on  the  train; 
and  just  before  the  train  reached  the  depot  he  made  a  simi- 
lar application  to  one  Braswell  who  also  was  waiting  to  take 
the  train,  and  Braswellalso  told  him  he  would  pay  plain- 
tiff's  fare  on  the  train.  This  evidence  was  objected  to  by 
defendant,  but  admitted. by  the  court,  and  defendant  ex- 
cepted. 

On  boarding  the  train,*  Bras  well  took  a  seat  in  the  rear 
car,  the  plaintiff  in  the  one  just  ahead  of  it,  and  Powell  in 
the  same  car  with  plaintiff  or  in  the  one  ahead  of  it. 

.  When  the  conductor  came  around  to  collect  the  fare,  the 
plaintiff  told  him  that  he  had  neither  ticket  nor  money  with 
him,  but  that  he  would  get  the  fare  from  a  gentleman  in 
the  rear  car,  if  he  (the  conductor)  would  allow  him  to  do  so. 
The  conductor  replied  *'  you  must  get  off — I  have  not  time 
le'wait  for  you,  I  have  something  else  to  do,"  and  imme- 
diately pulled  the  bell  rope,  stopped  the  train,  and  ejected 
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the  plaintiff,  his  train  bands  being  present  and  able  to  en- 
force orders.  There  was  no  force  used  in  the  ejection  except 
the  order  of  the  conductor  (in  the  presence  of  his  assistants) 
to  leave  the  train. 

When  the  conductor  called  on  the  plaintiff  for  his  ticket 
or  fare,  he  was  on  his  way  from  the  car  where  the  plaintiff 
was  to  that  where  said  Braswell  was;  and  said  Braswellwas 
able,  ready  and  willing  to  pay  said  fare.  He  did  not  know 
the  plaintiff  was  ejected. 

While  the  plaintiff  was  being  ejected  and  on  the  lower 
steps  of  the  car,  said  Powell  offered  to  pay  plaintiff's  fare 
to  the  conductor,  who  declined  to  receive  it. 

The  defendant  asked  the  court  to  charge  the  jury  as  fol- 
lows : 

1st.  '*  When  the  conductor  demanded  of  the  plaintiff  hie 
ticket,  and  he  tendered  neither  ticket  nor  money,  the  con- 
ductor had  the  right  to  eject  the  plaintiff." 

2nd.  "  There  is  no  evidence  that  the  conductor  prevented 
or  forbade  the  plaintiff  from  going  to  Braswell." 

His  Honor  refused  so  to  charge  and  the  defendant  ex- 
cepted. 

The  only  evidence  on  this  point  was  that  of  the  plaintiff 
himself,  and  of  one  William  Stephens,  introduced  by  the 
defendant.     Plaintiff  testified  as  follows: 

Got  on  defendant's  cars  at  Whitaker's,  June  14th,  1883, 
but  had  no  ticket.  Conductor  asked  him  for  his  ticket;  told 
him  he  had  none;  conductor  said  ''you  must  get  off  the 
train,  then."  Plaintiff  said  "if  you  will  allow  me  to  go 
into  the  other  car,  I  will  get  money  to  pay  the  fare;"  con- 
ductor ordered  him  off  the  train  ;  Isaac  Powell  then  offered 
to  pay  the  twenty-five  cents,  which  was  the  fare;  conductor 
refused  to  take  it,  and  put  him  off  the  train ;  did  not  goto 
the  other  car  because  the  conductor  did  not  give  him  time; 
conductor  was  going  to  the  rear  of  the  train  and  plaintiff 
proposed  to  go  to  next  car  in  rear. 
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Od  crossezami nation  he  said  he  had  been  drinking  but 
was  not  drunk — was  sick  from  effects  of  liquor — conductor 
did  not  put  his  hands  on  him — did  not  try  to  get  to  the 
other  car,  but  could  have  gone  in  there  if  conductor  had  let 
him — did  not  go  because  brakeman  could  have  put  him  off. 

Twenty-five  or  thirty  passengers  got  on  at  Whitaker's  for 
Battleboro.  Conductor  said  '*you  have  to  get  off,"  and 
plaintiff  told  him  before  he  rang  the  bell  that  he  could  get 
the  fare  from  a  man  in  the  other  car,  but  did  not  go  to  other 
car  because  conductor  said  **  you  have  to  get  off." 

William  Stephens  testified  that  he  was  and  had  been  for 
five  years  a  brakeman  on  said  conductor's  train  ;  that  con- 
ductor was  going  through  and  got  to  plaintiff  and  said, 
"give  me  your  ticket,"  and  plaintiff  said,  ''  I  have'nt  got  a 
ticket,"  and  conductor  said,  "give  me  your  ticket  or  your 
fare  or  FlI  put  you  off;  make  haste,  I  have'nt  time  to  wait 
on  you,  I  have  something  else  to  do ;"  and  plaintiff  said,  **  I 
have'nt  got  the  money  or  a  ticket  either."  .  Then  the  con- 
ductor rang  the  bell,  stopped  the  train,  and  helped  the 
plaintiff  off.  Powell  then  said,  "I  will  pay  your  fare," and 
the  conductor  remarked,  ''you  are  too  late,  go  and  attend 
to  your  own  business."  The  train  was  moving  off  then, 
and  the  witness  heard  the  plaintiff  say  something,  but  did 
not  hear  what. 

The  defendant  asked  the  court  to  charge  that  plaintiff 
could  not  recover  upon  the  testimony  offered  in  his  behalf 
(as  set  out  above),  but  this  was  refused  and  defendant  ex- 
cepted. 

The  only  other  evidence  for  plaintiff  was  that  of  Bras- 
well,  who  testified  that  plaintiff  applied  to  him  to  pay  his 
fare  a  few  moments  before  the  train  came  up,  which  he 
agreed  to  do,  and  would  have  done  if  he  had  been  applied 
to  for  it,  but  no  one  called  on  him  for  it.  The  exception  of 
defendant  to  this  evidence  was  overruled.  And  upon  cross- 
txamination  he  stated  that  he  did  not  think  he  was  in  same 
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ear  with  plaintiff,  and  did  not  see  plaintiff  put  off  the  train ; 
that  plaintiff  was  not  a  *'  fussy  man." 

His  Honor,  anaong  other  things,  charged  the  jury,  *Uhat 
the  conductor  was  not  bound  to  go  into  the  other  car  to  get 
the  fare  from  Braswell,  but  if  Braswell  bad  money  and  was 
ready  and  willing  to  pay  the  fare  of  plaintiff,  and  plaintiff 
told  him  before  he  stopped  the  car  and  started  to  eject  him, 
that  a  friend  in  the  next  car  would  pay  his  fare,  then  the 
conductor  ought  to  have  allowed  plaintiff  a  reasonable  time 
to  get  the  fare."     Defendant  excepted. 

"If  the  conductor  started  at  the  car  where  plaintiff  was, 
and  was  passing  through  the  train  to  collect  fare  or  tickets, 
it  was  reasonable  to  allow  plaintiff  to  go  to  the  next  car  io 
rear  to  procure  the  money  to  pay  his  fare;  and  if  the  plain- 
tiff did  notify  the  conductor  that  a  friend  in  the  next  car 
in  rear  would  pay  his  fare,  iand  the  conductor  stopped  the 
train  without  allowing  him  time  to  go  to  the  next  car,  and 
then  ordered  the  plaintiff  to  get  .off,  having  at  the  time 
power  to  enforce  obedience  to  his  commands,  then  the  plain- 
tiff is  entitled  to  recover,  and  they  should  respond  to  the 
first  issue— yes."     Defendant  excepted. 

"  If  the  plaintiff  failed  or  refused  to  pay  his  lare  when 
called  upon  by  the  conductor,  and  did  not  propose  to  get  the 
money  from  another  passenger,  and  there  was  no  offer  to 
pay  the  fare  till  the  plaintiff  was  on  the  steps  of  the  carand 
wa«  being  ejected,  then  the  conductor  was  not  bound  to  re- 
ceive the  fare  at  that  time,  and  the  jury  would  respond  to 
the  first  issue — no." 

Verdict  lor  the  plaintiff;  judgment;  appeal  by  defendant, 

Mei<sr8.  Mulleii  k  Moore,  for  plaintiff. 
Messrs.  Day  &  ZolUcoffer,  for  defendant. 

Smith,  C.  J.  The  plaintiff,  while  at  Whitaker's  station, 
on  the  defendant's  road,  awaiting  the  arrival  of  the  train, 
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•  •  

on  which  be  intended  to  take  passage  for  Battleboro,  a  sta- 
tion four  miles  distant,  and  being  himself  without  money, 
made  arrangements  with  two  others,  Isaac  Powell  and  T. 
P.  Braawell,  who  were  also  going  on  same  train,  in  which 
each  agreed  to  pay  his  fare  of  twenty-five  cents,  the  charge 
between  those  points. 

When  the  train  came,  all  three,  with  twenty  or  more 
others,  entered  it,  the  plaintiff  taking  a  seat  in  the  forward 
coach,  Braswell  in  that  next  behind,  and  Powell  in  that 
where  the  plaintiff  was,  or  one  next  in  front. 

When  the  conductor  was  passing  through  the  coaches, 
taking  up  the  tickets  and  collecting  fares,  from  front  to 
rear  of  the  train,  he  came  to  the  plaintiff,  who  said  he  had 
neither  ticket  nor  money,  but  would  get  the  fare,  if  allowed 
to  go  to  the  coach  behind,  from  a  gentleman  sitting  there 

The  conductor  refused  to  do  so,  saying,  "you  must  get 
off.  I  have  not  time  to  wait  for  you.  I  have  something 
else  to  do."  The  train  was  then  about  half  way  between 
the  stations,  moving  at  a  rapid  rate,  when  the  conductor 
■stopped  the  train  and  compelled  the  plaintiff  to  get  out. 

Braswell  would  have  advanced  the  money,  and  paid  the 
fare  upon  application.  i\sthe  plaintiff  descended  from  the 
coach  and  was  on  the  lowest  step,  Powell  offered  to  pay 
the  fare,  but  the  conductor  declined  to  receive  it,  saying, 
"you  are  too  late,  go  and  attend  to  your  own  business." 

In  expelling  the  plaintiff  there  was  no  actual  force  em- 
ployed against  his  person,  but  the  order  was  given^  and  as- 
sistants were  present  to  execute  it,  and  the  plaintiff  sub- 
mitted. 

The  action  is  to  recover  damages  for  this  ejectment  of  the 
plaintiff,  and  the  sole  question  raised  by  the  appeal  is, 
whether  under  the  circumstances  the  conductor  had  a  right 
to  put  the  plaintiff  off  the  train. 

An  instruction  was  requested  for  the  defendant,  in  the 
charge  given  to  the  jury,  in  these  words: 
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*'  When  the  conductor  demaDded  of  the  plaintiff  his 
ticket,  and  he  tendered  neither  ticlcet  uor  money,  the  con- 
ductor had  the  right  to  eject  the  plaintiflp." 

This  was  refused,  and  instead  the  jury  were  directed  as 
follows : 

*'  The  conductor  was  not  bound  to  go  into  the  other  car 
to  get  the  fare  from  Braswell,  but  if  Braswell  had  money 
and  was  ready  and  willing  to  pay  the  fare  of  the  plaintiff^ 
and  plaintiff  told  him  before  he  stopped  the  train  and 
started  to  eject  him  that  a  friend  in  the  next  car  would  pay 
his  fare,  then  the  conductor  ought  to  have  allowed  plaintiff 
a  reasonable  time  to  get  the  fare." 

The  whole  controversy  is  involved  in  these  two  instruc- 
tions, the  one  refused  and  the  other  given. 

There  can  be  no  question  of  the  right  of  the  oflScer,  in 
charge  of  a  train  of  passenger  coaches,  to  remove  any  one 
who  has  entered  and  refused  to  pay  his  fare  or  produce  bis 
ticket,  as  evidence  of  its  having  been  paid  to  some  author- 
ized agent  of  the  company,  unless  he  is  travelling  with  its 
permission  wiii^ut. 

Such  refusal,  in  opposition  to  the  rules  of  the  company, 
presents  a  case  which  warrants  the  officer  in  charge  to  re- 
quire such  intruder  to  leave  the  train,  and  if  necessary,  to 
use  such  force  as  is  sufficient  to  accomplish  his  ejectment. 
Nor,  when  the  officer  has  stopped  the  train,  and  he  isde- 
sbending  the  steps  and  about  to  f)ass  out,  will  a  tender  of 
the  fare  entitle  him  to  return  to  his  seat.  He  forfeits  bis 
right  of  carriage  by  such  misconduct  by  breaking  bis  own 
contract  to  pay  when  called  on,  and  it  is  not  regained  by 
his  repentance  at  the  last  moment,  and  after  he  has  caused 
the  inconvenience  and  delay  to  the  company  by  his  wrong- 
ful act.  The  adjudications  fully  recognize  this  authority  in 
the  carrier,  and  it  is  necessary  to  prevent  imposition  upon 
it.  Ang.  on  (^arr.  §  609,  note  A;  Thomp.  Carr.  Pass.  340. 
note  5. 
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Where  there  has  been  no  refusal  to  pay  the  fare  and  the  ^ 
obligation  not  disputed,  but  for  some  reason,  such  as  the 
mislaying  of  the  ticket,  or  loss  of  pocketbook  in  which  the 
money  is  kept,  or  other  adequate  cause  which  prevents  a 
prompt  response  to  the  conductor's  demand,  it  is  but  rea- 
sonable that  an  opp)ortunity  should  be  allowed  the  passen- 
ger to  search  for  what  is  mislaid  or  lost,  or  to  pirovide  other 
means  of  payment,  where  the  delay  does  not  interfere  withj 
the  regular  duties  of  the  olKcer  in  charge. 

The  delay  in  the  present  case  would  have  been  momen- 
tary, if  indeed,  any  had  been  occasioned,  in  permitting  the 
plaintiff  to  precede  the  con<luctor  in  passing  into  the  next 
coach  and  getting  the  money  in  time  for  the  call  on  Bras- 
well  or  before  Braswell  had  been  reached.  Jinstead  of  com-i 
plying  with  this  request,  made  in  good  faith,  the  conductor^ 
arbitrarily  and  instantly  rang  the  bell  and  expelled  the 
plaintiff,  producing  an  interruption  in  the  movement  of  the 
train  that  would  have  been  rendered  unnecessary  if  a  brief 
time  had  been  given  to  the  plaintiff  to  get  the  money 
promised  him. 

This  was  a  harsli  exercise  of  power,,  injurious  to  the 
plaintifi'  and  needless  in  jthe  protection  of  the  interests  of 
the  com{>an;^. 

The  cases  that  uphold  the  right  of  tlie  carrier  company 
summarily  to  ex^jel  from  its  train  a  passenger  who  does  not 
produce  his  ticket  or  pay  wiien  called  on,  as  required  by  its 
regulations,  are  all,  so  tar  as  we  have  examined,  cases  of  a 
denial  of  tlu*  right  t<.  deinjuid  tlie  fare,  or  a  refusal  to  pay  it 
upon  some  untenable  gri)un(l,  .-o  that  the  conductor  lur.^- 
submit  or  enforce  his  authority  against  the  resisting  passen 
ger  and  prevent  his  riding  unless  he  does  pay. 

The  facts  of  this  case  do  not  bring  it  under  the  operation 
of  the  rule  applicable  to  those  who  persistently  and  wrong- 
fully resist  the  demand  of  the  conductor,  acting  under  di- 
rections of  his  principal  and  within  the  sphere  of  his  neces- 
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sary  powers,  for  the  plaintiff  acquiesces  in  the  demand  of 
bis  fare,  and  merely  proposed  to  pass  into  an  adjoining  car 
to  obtain  the  money,  promised  under  a  previous  arrange- 
ment with  a  fellow  passenger. 

This  view  of  the  relations  between  the  carrier  and  pas- 
senger is  sustained  by  recent  decisions. 

In  Maples  v.  JV.  Y.  &  K  K  R.  R.  Co,,  38  Conn.,  657,  the 
plaintiff  had  mislaid  his  commutation  ticket,  and  could  not 
at  the  moment  when  called  on  by  the  conductor,  prodace 
it,  as  he  was,  by  the  regulations  of  the  company  and  the  con- 
ditions of  the  issue  of  such  ticket,  required  to  do,  while  the 
conductor  knew  he  had  one  and  that  the  time  limited  tlierein 
had  not  expired.  The  conductor,  regardless  of  the  explana- 
tion and  following  the  letter  of  his  instructions,  demanded 
the  fare,  and  it  not  being  paid,  forced  the  plaintiff  to  leave 
the  train.J  For  this  expulsion  the  plaintiff  sued,  and  Park, 
J.,  delivering  the  opinion  in  the  supreme  court,  thus  de- 
clares the  law : 

"The  plaintiff  was  entitled  to  a  reasonable  time  to  find 
it  ^the  ticket).  The  contract  requires  him  to  show  his 
ticket  to  the  conductor,  but  he  was  not  bound  to  do  so  imme- 
diately when  required.  *  *  *  Under  such  circumstances 
the  plaintiff  was  entitled  to  ride  as  long  as  there  was  any 
reasonable  expectation  of  finding  it  during  the  trif)" 

In  Sayefi  v.  N.  Y.  Cen.  Railroad  Co.,  derided  in  the  sa- 
premo  court  at  the  general  term  held  in  October  fest,  re- 
ported in  vol.  30,  No.  24,  Alb.  Law  Journal  of  Dec.  13tb, 
1884,  the  plaintiff  had  a  ticket  but  failed  to  find  and  ex- 
hibit it  to  the  conductor  when  called  on  ;  whereupon  the  bell 
was  rung,  the  train  sto|)ped,  and  the  plaintiff  required  to 
leave  Before  the  train  came  to  a  halt  the  plaintiff  found 
his  ticket  and  offered  it  to  the  conductor,  *vlio  nevertheless 
compelled  him  to  get  off. 

The  court  say,  Mkrwin,  J.,  speaking  for  all  the  mem- 
bers:    "  If  the  ticket  of  tlie  plaintiff  was   mislaid,  and  be 
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in  good  faith  was  trying  to  find  it,  he  was  entitled  to  rea- 
sonable time  to  enable  him  to  do  so,  if  he  could,  and  if  in 
case  of  failure  to  find  it,  after  such  reasonabl^  opportunity, 
he  was  willing  and  ready  to  pay  his  fare,  the  conductor  had 
no  right  to  put  him  oflF."  See  Railroad  v.  OarreU,  8  Lea, 
(Tenn.)  438. 

It  is  contended  however  that  the  short  distance  to  be  run 
over  by  the  train  before  reaching  the  station  at  which  the 
plaintiff  was  to  debark  did  not  admit  of  delay  and  rendered 
necessary  prompt  action  on  the  part  of  the  conductor,  and 
it  was  the  plaintiff's  own  fault  to  enter  the  coach  without 
a  ticket  or  the  means  of  payment  when  the  fare  was  re- 
quired of  him. 

It  does  not  appear  in  the  case  that  prepayment  of  fare 
was  necessary,  and  it  is  obvious  that  no  appreciable  time 
would  have  been  lost  in  giving  the  plaintiff  opportunity  to 
call  on  Braswell  and  get  the  money  to  pay  his  fare.  If  this 
were  a  mere  pretence,  and  such  seems  to  have  been  the  as- 
sumption on  which  this  precipitate  action  of  the  ofiicer  was 
taken,  a  moment  would  have  revealed  it,  and  then  the  ejec- 
tion would  have  been  fully  warranted. 

The  defence  set  up  is  an  assertion  of  the  right  to  remove 
from  a  train  any  passenger,  who  may  not  be  ready  at  once 
to  exhibit  a  ticket  or  paj  his  fare,  notwithstanding  he  has 
the  means  at  command  by  passing  into  an  adjoining  coach, 
and  only  asks  time  to  do  so.  This  rigid  rule  enforced 
would  require  every  one  to  have  possession  of  his  own 
ticket,  or  the  friend  who  has  it  to  be  near  by,  at  the  hazard 
of  expulsion,  if  he  did  not. 

In  all  cases  a  reasonable  indule:ence  should  be  shown  a 
passenger  in  his  effort  to  comply  with  the  rules  of  the  com- 
pany, and  wh^t  is  reasonable  must  be  determined  in  con- 
nection with  surrounding  circumstances  and  in  view  of  the 
facts  of  each  case. 

We  think  the  plaintiff's  request  was  reasonable,  and  that 
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the  hasty  and  precipitate  action  of  the  conductor  was  in 
excess  of  the  authority  with  which  the  law  armed  him. 

The  exceptions  to  the  evidence  are  not  tenable,  for  its 
only  office  was  to  show  that  the  plaintiff  had  provided 
means  to  pay  his  fare,  and  did  not  intend  to  trespass  upon 
the  rights  of  the  company. 

In  some  of  the  states  the  right  to  eject  for  non-payment 
is  restricted,  so  far  as  to  require  it  to  be  at  some  station  and 
not  capriciously  at  any  point,  which  might  be  at  some  very 
inhospitable  spot  endangering  health  if  not  life. 

There  is  no  error  and  the  judgment  must  be  affirmed. 

Merrimon,  J.,  {dissenting).  I  do  not  concur  in  the  judg- 
ment of  the  court  in  this  case,  and  it  being  a  case  of  ^ome 
practical  importance,  I  will  state  tht  grounds  of  my  dis- 
sent. 

One  of  the  chief  purposes  of  railroads  is  orderly,  safearfd 
prompt  expedition  in  travel.  It  is  the  duty  of  theownersof 
such  roads,  whether  persons  or  corporations,  to  provide  and 
employ  the  best  means  in  all  respects  to  accomplish  this  im- 
portant end.  To  do  this,  requires  an  immense  outlay  of 
capital,  and  very  thorough  organization  and  promptitude. 
The  social  and  business  interests,  the  spirit  of  the  age  in 
which  we  live,  and  our  progressive  civilization  demand  and 
require  such  expedition,  secured  by  such  means;  and  the 
law  recognizes  and  provides  Tor  it,  and  for  in  its  encourage- 
ment, in  a  vast  variety  of  ways.  It  holds  the  owners  of 
such  roads  to  a  high  measure  of  amenability  and  responsi- 
bility. It  likewise  requires  those  who  travel  upon  such 
roads  and  thus^accept  their  benefits,  to  pay  promptly,  and 
just  compensation  therefor,  to  be  orderly  and  reasonably 
prompt  in  all  things  about  such  travel,  and  to  submit  to 
reasonable  regulations  and  restraints  in  connection  there- 
with, in  order  that  tlie  convenience,  comfort,  safety  and  so- 
cial business  interests  of  the  passenger  may  be  cared  for 
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and  promoted,  directly  and  indirectly,  and  the  general  pur- 
pose mentioned,  subserved.  There  are  mutual  duties  and 
obligations  between  such  owners  and  those  who  travel  upon 
their  roads,  and  these,  in  their  extent,  are  just  as  binding 
on  one  side  as  the  other. 

Among  the  duties  of  a  passenger  over  railroads,  is  that  to 
get  on  the  train,  carrying  passengers,  at  proper  times  and 
places  designated,  with  reasonable  promptness — that  is,  as 
quickly  as  this  can  be  done  safely,  employing  the  facilities 
provided  for  doing  so,  these  being  safe. 

Another  duty  in  that  connection  is,  that  he  shall  pay  his 
fare  for  so  travelling  before  he  goes  on  the  train,  if  this  shall 
be  required,  taking  evidence  of  this  fact,  usually  called  a 
"ticket."     This  is  reasonable  with  a  view  to  promptitude, 
as  well  as  business  order.     Or,  if  he  does  not  do  so,   he 
should  go  on  the  train  prepared   with  the  money  to  pay 
his  fare  with  reasonable  promptness  when  the  conductor 
shall  call  for  it.     He  must  have  the  money  in  hand  for  this 
purpose,  or  so  near  about  him  in  the  hands  of  another,  as 
that  he  will  not  delay  the  conductor  unreasonably  under 
the  circumstances,  and  thus  derange  the  course  of  business 
in  collecting  fares  and  in  other  respects  on  the  train  while 
it  is  ra{>idly  moving  on  the  way.     It  is  but  just  that  the 
passenger  should  be  reasonably  prompt  in  these   respects 
and  if  he  is  not,  that  he  be  put  off  the  train  as  an  intruder 
obstructing  the  course  of  business,  and  impairing  the  conven- 
ience, safety  and  expedition  of  other  passengers,  as  well  as  in- 
terfering with  the  rights  of  the  owners  of  the  road,  and  those 
of  others  not  on  the  train  depending  more  or  less  upon  the 
promptitude  of  the  train  in  reaching  its  destination.     The 
authorities  on  the  train   must  be  circumspect,  careful  and 
prompt  to  keep  time  and  secure  expedition.     It  is  unrea- 
sonable in  every  vie  w,  as  it  seems  to  me,  to  allow  the  pas- 
senger, without  money,  under  the  circumstances  in  this  case, 
as  of  riglit,  to  go  from  one  car  to  another  on  the  train  while 
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moving  on  the  way,  to  get  his  '*  fare  from  a  gentleman  in 
the  rear  car." 

These  views  seem  to  me  just  and  reasonable,  looking  at 
the  rights  of  the  individual  passenger,  the  rights  of  all 
other  passengers  on  the.  train,  the  rights  of  the  carrier  and 
the  general  good  of  the  public  as  subserved  by  public 
carriers. 

In  this  case,  the  plaintiif  got  on  the  defendant's  passenger 
train  at  one  station  on  its  road  to  ride  to  another  four  miles 
distant.  He  did  not  prepay  the  fare,  and  he  went  on  the 
train  knowing  that  he  did  not  have  the  money  with  which 
to  pay  it  when  called  for,  nor  did  he  pay  it  when  called  for 
by  the  conductor  in  the  course  of  collecting  fares.  If  this 
were  all,  it  is  obvious  that  the  conductor  had  the  right  to 
put  him  off  as  an  intruder. 

But  while  saying  that  he  had  no  ticket  or  money  to  pay 
the  fare,  he  said  *'  be  would  get  the  fare  from  a  gentleman 
in  the  rear  car,  if  he  (the  conductor)  would  allow  him  to  do 
so,  but  he  did  not  say  that  any  gentleman  had  promised  to 
pay  it. 

Was  it  the  duty  of  the  conductor  to  give  him  time,  as  of 
right,  to  go  into  the  rear  car,  and  get  the  money?  I  think  not 
The  train  was  the  passenger  train,  moving,  it  must  be  taken, 
at  a  rapid  rate  of  speed;  the  distance  was  four  miles;  about 
half  that  distance  had  been  passed  over  before  the  conductor, 
in  the  course  of  his  duties  in  collecting  fare,  reached  the  plain- 
tiff; the  plaintiff  had  no  ticket  or  money  to  pay  the  fare. 
The  presumption,  as  to  the  conductor,  it  may  be  fairly  said, 
was  that  the  plaintiff  would  pay  the  fare  until  he  refused, or 
failed  to  pay — then  the  presumption  was  against  him.  He 
was  bound  to  know  the  necessity  of  reasonable  promptitude 
on  his  side  ns  to  the  fare.  He  did  not  have  the  money  to 
pay  it.  Then  why  did  he  not  get  it  before  he  got  on  the 
train  ?  Failing  in  this,  why  did  he  not  get  it  after  he  got 
CD  the  train,  and  have  it  ready  ?    If  for  any  reason  he  was 
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not  to  be  trusted  with  it,  why  did  he  not  get  near  to  the 
person  who  was  to  pay  it  for  him,  so  as  not  to  create  delay, 
or  strong  suspicion  that  he  did  not  intend  to  pay  it?  It 
was  his  plain  duty  to  do  this.  As  he  did  not,  in  the  absence 
of  assurance  other  than  his  own  declaration — ^*  that  he 
would  get  the  fare"  in  the  way  indicated,  unsupported  by 
the  circumstances,  but  in  fact  discredited  by  them,  there 
was  strong  evidence  for  the  inference  on  the  part  of  the 
conductor  that  he  was  an  intruder,  intending  to  get  the 
ride  without  paying  for  it.  It  does  not  appear  that  he  was 
responsible,  or  that  the  conductor  knew  him,  and  that  he 
was  trustworthy,  if  such  circumstances  could,  in  any  case, 
be  urged  in  his  favor. 

But  it  is  said,  that  nevertheless,  the  conductor  ought  to 
have  given  him  time  to  go  in  the  rear  car  and  get  the 
money  to  pay  the  fare.  The  conductor  had  no  reasonable 
assurance  that  he  would  or  could  get  it — the  circumstances 
and  facts  before  him  went  strongly  to  show  that  he  would 
not.  If  the  conductor  had  allowed  him  to  go  into  the  rear 
ear,  before  he  could  have  done  so  and  returned  to  the  con- 
ductor in  the  course  of  his  business,  or  failing  to  get  the 
money,  before  the  conductor  could  have  put  him  off,  the 
station  to  which  he  was  going  would  probably  have  been 
reached,  and  he  would  have  gotten  his  ride  without  paying 
for  it,  and  could  have  laughed  at  the  success  of  his  trick 
and  the  unbusiness-like  credulity  of  the  conductor. 

There  was  no  time  for  such  delay  in  this,  or  any  like  case 
on  passenger  trains.  A  rule  that  allows  a  passenger  to  go 
from  one  car  to  another  to  get  money  to  pay  his  fare,  under 
the  circumstances  of  this  case,  is,  in  my  judgment,  unrea- 
sonable. Such  a  rule  affords  opportunity  for  frequent  suc- 
cessful frauds  upon  public  carriers  where  parties,  and  often 
times  irresponsible  parties,  want  to  travel  short  distances. 
In  a  few  minutes  the  train  passes  from  one  station  to  an- 
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other,  and  the  collection  of  fares  must  be  prompt  and  pas- 
seugers  required  to  prepare  for  prompt  payment.  The  train 
cannot  be  delayed  to  collect  fares  before  it  starts  on  the  way ; 
this  would  delay  and  impede  travel  in  a  way  not  allowable. 
The  more  reasonable  and  just  rule  would  be  to  require  the 
passenger  to  be  prepared,  especially  when  the  distance  is 
short,  as  in  this  case,  to  pay  his  fare  promptly,  or,  failing 
to  do  so,  to  run  the  hazard  of  being  put  off  the  train. 

If  one  passenger  has  the  right,  as  allowed  in  this  case, 
two,  a  half  dozen,  have  the  same  right,  and  all  might  claim 
and  exercise  it  I 

It  seems  to  me,  with  all  due  deference  to  my  brethren, 
that  there  is  no  real  necessity  for  the  rule  as  laid  down  by 
the  court  in  this  case ;  that  the  just  and  reasonable  rule 
in  such  cases  is,  that  the  passenger  must  prepay  his  fare, 
and  have  his  "ticket"  showing  the  fact,  or  he  must  have 
the  money  in  hand  to  pay  it  on  the  train  with  reasonable 
promptness  when  called  for,  or  in  the  hands  of  another,  so 
near  to  him  as  not  to  delay  the  conductor  in  collecting  it 

It  is  true  that  a  witness  said  on  the  trial,  he  would  have 
paid  the  plaintiff's  fare,  if  he  had  been  called  upon  on 
the  train  in  a  rear  car,  but  the  conductor  did  not  know  this 
fact.  It  was  not  made  known  to  him.  The  defendant  did 
not  say  that  the  witness  had  promised  to  let  him  have  the 
money,  and  the  circumstances,  as  I  have  indicated,  went 
strongly  to  show  that  he  would  not.  The  rule  of  law  must 
be  applied  in  the  light  of  the  facts  as  they  appeared  to  the 
conductor,  and  the  true  rule  is  such  as  to  secure  justice  to 
the  passenger  and  the  carrier  alike,  in  view  of  the  facts  as 
they  appeared  at  the  time. 

The  conductor  seems  to  have  been  abrupt,  insolent,  rather 
than  arbitrary.  We  cannot  see  all  that  may  have  prompted 
his  action.  Impoliteness  is  not  to  be  commended,  but  it 
cannot  change  the  rule  of  law  applicable  here.  Conductors 
ought  to  be  reasonable,  just,  patient,  polite  to  all,  and  gen- 
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tlemen  under  all  circumstances ;  my  observation  is  thai 
ibey  generally  are  so.     If,  sometimes  they  are  not,  it  is  to 
their  discredit,  in  the  estimation  of  good  people,  and  to  the 
injury  of  their  employers. 
PsR  Curiam.  Judgment  affirmed. 


STATE  V.    A.  L.  WAGNER. 

Appeal  Bondy  insufficie7icy  of. 

An  appeal  will  be  dismissed,  on  motion  of  the  appellee,  where  the 
surety  to  the  undertaking  fails  to  justify  that  he  is  worth  double 
the  amount  specified  therein,  unless  there  be  a  waiver  in  writing 
on  the  part  of  the  appellee,  or  unless  a  sum  of  money,  in  lieu  of 
an  appeal  bond,  is  deposited  with  the  clerk  by  order  of  the  pre- 
siding judge.  Cases  in  which  a  waiver  will  be  presumed,  reviewed 
by  Mhrrimon,  J. 

{EarsJiaw  v.  McDowell,  89  N.  C,  181;  McMillan  v.  JS^ye,  90  N.  C,  11; 
Hancock  v.  BrarrUett,  85  N.  C,  393;  Bryson  v.  Liicas,  lb.,  397,  cited 
and  approved). 

Proceeding  in  Bastardy  heard  at  Spring  Term,  1884,  of 
Watauga  Superior  Court,  before  Shipp,  J. 

This  proceeding  was  instituted  before  a  justice  of  the 
peace  by  one  Mar}'  L.  Tice,  upon  whose  complaint  and  affi- 
davit, that  the  defendant  was  the  father  of  a  bastard 
child  begotten  upon  her,  the  defendant  was  arrested, 
tried  and  adjudged  to  be  the  father  of  the  child,  and  to  pay 
a  certain  sum  per  month  for  its  support.  The  case  was 
brought  to  the  superior  court  by  a  writ  of  recordariy  and  the 
defendant  moved  to  dismiss  the  proceeding  for  certain 
causes — not  material  to  be  stated  in  order  to  an  understand- 
ing of  the  opinion  of  this  court — and  the  motion  was  refused. 
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Judgment  for  the  plaintiff,  from  which  the  defendant  ap- 
pealed.  In  this  court  a  motion  to  dismiss  the  appeal  waa 
made  upon  the  grounds  stated  in  the  opinion. 

Attorney- Oeneral,  for  the  State. 
No  counsel  for  the  defendant. 

Mbrrimon,  J.  The  appellee  moved  to  dismiss  the  appeal 
upon  the  ground  that  the  surety  to  the  undertaking  had 
failed  to  make  affidavit  that  he  was  worth  dovble  the  sum  of 
money  therein  specified  ;  and  it  so  appeared. 

The  defect  is  fatal  to  the  appeal,  unless  there  has  been  a 
waiver  of  the  undertaking,  in  writing,  on  the  part  of  the  ap- 
pellee, or  unless  a  sum  of  money  in  lieu  of  the  undertaking 
was  deposited  with  the  clerk  by  order  of  the  court.  Thji 
Code,  §§  552,  560 ;  Harshaw  v.  McDoioeU,  89  N.  C.  181. 

No  such  deposit  appears  to  have  been  made,  and  we  find 
no  such  waiver  in  writing,  in  or  out  of  the  record.  At  one 
place  in  the  record  we  find  this  writing — "  Bond  fixed  at 
$25 ;  bond  fU^"  but  it  does  not  appear  that  the  court  saw  or 
approved  it.  It  cannot  be  presumed  that  the  court  saw  it^ 
because  in  the  orderly  course  of  business  the  clerk  takes  the 
undertaking;  it  is  not  necessary  that  the  court  should  do 
so.  It  must  sufficiently  appear  affirmatively  that  the  coart 
received  and  approved  the  undertaking,  in  which  case  the 
presumption  arises  that  the  appellee  was  present  and  as- 
sented to  the  entry  of  approval — he  being  in  court  is  pre- 
sumed to  see  and  assent  to  such  entry,  nothing  appearing  to 
the  contrary.     McMillan  v.  Nye,  90  N.  C,  11. 

In  Hancock  v.  Bramlett,  85  N.  C,  393,  the  entry  on  the 
record  was — "  bond  fixed  at  $25 ;  filed  and  approved"  and 
this  was  held  a  sufficient  waiver  in  writing.  There,  the 
Chief  Justice  said  :  '*  The  acquiescence  of  the  appellee  in  ita 
sufficiency  must  therefore  (because  the  undertaking  waa  ac- 
cepted  in   open   court)   be  assumed,  and  consequently  a 
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waiver  of  bis  right  to  make  the  objection  in  this  court/' 
And  the  court,  in  that  case,  went  as  far  as  we  feel  at  liberty 
to  go  in  upholding  the  waiver  in  writing  recognized  by  the 
statute.  "Filed  and  approved"  imply  that  the  court  ap- 
proved the  undertaking  in  open  court,  and  that  is  very 
much  more  than  is  implied  by  the  words,  "bond  filed." 

In  Bryson  v.  Lucas,  85  N.  C,  397,  the  court  held,  the  under- 
taking not  being  justified,  that  an  entry  thereon  of  the 
Words2"the  within  bond  is  good,"  was  not  a  compliance 
with  the  statute  prescribing  how  appeals  shall  be  perfected. 
There,  Mr.  Justice  Ashb,  in  distinguishing  it  from  Hancock 
V.  Bramldty  said  in  respect  to  the  latter  case:  "In  that  case 
the  presiding  judge  in  the  case  on  appeal  states  that  the 
bond  fixed  at  $25  is  *  filed  and  approved,'  and  it  was  pre- 
sumed that  the  bond  was  taken  in  open  court  under  the  su- 
pervision of  the  judge.  But  this  bond  is  approved  by  the 
clerk,  it  may  be  privately,  when  the  appellee  had  no  no- 
tice of  its  being  filed  or  any  opportunity  to  object  to  its  suffi- 
ciency." 

The  purpose  of  the  statute  is  to  protect  the  appellee  in  re- 
spect to  costs.  He  has  a  substantial  interest  in  the  under- 
taking, upon  appeal,  and  it  cannot  be  dispensed  with  with- 
out his  consent  in  writing,  unless  a  sum  of  money  be  de- 
posited with  the  clerk  by  order  of  the  court  in  lieu  of  the 
underiaking.  The  statute  is  careful  to  provide,  in  strong, 
peremptory  and  exacting  terms,  that  the  appeal  shall  be  in- 
^ectualfor  any  purpose  unless  perfected  in  the  way  prescribed 
in  it.  The  language  is  plain  and  mandatory,  and  very  lit- 
tle is  left  to  construction.  The  appellee  has  the  substantial 
right  under  the  statute  to  insist  upon  a  substantial  compli- 
ance with  it  in  all  respects.  And  it  is  our  duty  to  uphold 
his  right  when  he  demands  that  we  do  so  in  a  proper  case. 

The  motion  to  dismiss  the  appeal  must  be  allowed.  It  is 
80  brdered. 

Appeal  dismissed. 
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STATE  V.  ELIAS  BUTTS. 
Appeal  Transcript  of  Record. 

The  transcript  of  record  on  appeal  should  be  drawn  in  accordance 
with  Eaton's  Forms.  The  transcript  in  this  case  is  so  imperfeot 
that  the  court  exmero  motu  ordered  a  writ  of  certiorari  to  iflsue. 

{State  V.  King,  5  Ired.,  203;  JSudderthv.  McCombs,  67  N.  C.,363;  StaU 
V.  Jones,  82  N.  C,  691;  Howell  y.  Ray,  83  N.  C.,558;  State y.  Oar 
lord,  85  N.  C,  551,  cited  and  approved.) 
Indictment  for  cruelty  to  animals,  tried  at  Fall  Term, 
1884,  of  Greene  Superior  Court,  before  Avery,  J. 
Defendant  appealed. 

Attorney' General  for  the  State. 
No  counsel  for  defendant. 

Merrimon,  J.  The  transcript  of  the  record  in  this  case 
is  so  imperfect,  that  we  are  not  at  liberty  to  decide  the  ques- 
tions of  law  intended  to  be  presented  by  the  exceptions 
specified  in  it 

It  does  not  appear,  that  a  court  was  held  at  all  by  a  judge, 
nor  does  it  appear  when  or  where  the  proceedings  set  forth 
were  had,  nor  that  a  grand  jury  was  drawn,  sworn  and 
charged. 

There  appears  a  copy  of  what  purports  to  be  the  indict- 
ment, to  which  it  is  stated  th^  defendant  pleaded  notguilty; 
thatajury  was  sworn  and  empanneled,that  a  verdict  of  guilty 
was  rendered,  and  there  wns  judgment  thereon,  and  like- 
wise the  case  for  this  court  upon  appeal  agreed  to  by  coun- 
sel, and  the  undertaking  upon  appeal.  This  is  plainly  in* 
sufficient. 

This  court  is  placed  in  connection  with  the  court  from 
which  an  appeal  comes  by  means  of  the  appeal  taken,  or 
some  proper  substitute  for  it.     And  as  to  the  action,  or  pro- 
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ceeding  in  which  the  appeal  was  taken,  it  can  learn  that  a 
court  was  held  by  a  judge  at  a  time  and  place  allowed  by 
law,  and  of  the  parties  to  and  the  subject  matter  of  the  ac- 
tion, and  the  essential  proceeding  had  in  it,  only  from  the 
record.  And  these  things  must  appear  to  give  this  court 
complete  jurisdiction . 

Hence  it  must  appear  in  the  record,  with  reasonable  cer- 
tainty, that  a  court  was  held  by  a  judge  authorized  by  law 
to  hold  it,  and  at  the  place  and  time  prescribed  by  law.  In 
all  cases,  it  must  appear  that  the  court  had  jurisdiction  of 
the  parties  and  of  the  subject  matter ;  and  so  much  not 
more,  of  the  record  in  every  case,  ought  to  be  sent  up  as 
will  properly  present  the  exceptions  taken,  that  is,  as  will 
show  that  they  were  taken,  tlae  rulings  of  the  court  to  which 
they  apply,  and  how  they  bear  upon  the  action.  This  court 
must  be  able  to  see  that  a  court  was  held  and  that  the  action 
was  properly  constituted  before  it.  Tliis  requirement  is  not 
mere  matter  of  form  that  may  be  dispensed  with.  It  is  an 
essential  pert  of  procedure  in  every  action.  And  however 
informal  a  record  may  be,  these  essential  requisites  must  ap- 
pear in  it,  else  the  court  cannot  proceed  to  examine  the 
alleged  errors,  and  decide  the  questions  of  law  sought  to  be 
presented.  State  v.  King,  5  Ired.,  203  ;  Sudderth  v.  McComhs, 
67  N.  C,  353 ;  State  v.  Jones,  82  N.  C,  691 ;  Howell  v.  Ray,  83 
N.  C,  558 ;  State  v.  Oaylord,  85  N.  C,  551. 

In  this  case  it  ought  to  appear  in  addition  to  what  is  set 
forth  in  the  transcript,  that  at  a  term  of  the  superior  court 
held  at  the  court  hpuseat  a  time  prescribed  by  law,  a  judge, 
naming  him,  was  present  and  presided,  that  a  grand  jury 
was  drawn,  sworn  and  charged,  and  that  they,  in  open 
court,  presented  the  indictment  set  forth  in  the  transcript; 
and  it  would  be  better  to  set  forth  the  entries  made  by  the 
grand  jury  on  the  indictment.  This  fullness  of  the  record 
is  especially  necessary  in  criminal  actions,  because  the 
court  in  all  such  actions  carefully  examines  and  scrutin- 
izes the  whole  record  to  see  if  there  be  any  material  error. 
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It  is  the  duty  of  the  clerks  of  the  courts  to  inform  them- 
selves as  to  the  nature  of  their  official  duties  and  the 
methods  of  discharging  the  same;  and  they  are  not  only 
remiss,  but  very  censurable  when  they  fail  to  do  so.  Great 
public  evils  spring  from  inefficient  officers  of  court;  they 
always  retard  and  frequently  defeat  the  due  administration 
of  justice.  It  is  to  be  deplored  that  so  many  clerks  of  the 
courts  are  so  inefficient,  by  reason  of  their  lack  of  knowl- 
edge of  their  official  duties.  It  would  be  well  for  coansel 
to  see  that  transcripts  are  properly  made  up  before  tbey 
come  to  this  court.  We  have  heretofore  recommended,  and 
again  recommend,  to  all  clerks  iheexcellent  Book  of  Forms 
prepared  by  the  late  William  Eaton.  If  they  would  prop- 
erly follow  that,  wherein  it  is  pertinent  to  their  office,  tbey 
could  hardly  fail  to  do  their  work  intelligently  and  effi- 
ciently. 

It  sufficiently  appears  in  the  transcript  before  us,  that  a 
perfect  transcript  of  the  record  has  not  been  sent'up,  and  the 
court  will  therefore,  fa;  mero  niotu  oider  that  the  writ  of  or 
iiorari  to  is^ue,  comniai  ding  the  dfik  c»f  the  superior  court 
to  certify  to  this  court  a  full  transcript  of  the  record  in  thin 
behalf.     Let  the  writ  issue.     It  is  so  ordered. 

Ceitinrari  ordered. 


STATE  V.  LOUIS  L.  SPELLER. 

Jurisdiction  of  Criminal  ojfcTicesi. 

1.  The  inferior  and  superior  courts  have  concurrent  jurisdiction  ofaU 
offences  whereof  jurisdiction  is  given  to  the  inferior  court.  Thb 
CODR,  §  1241. 
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J.  These  eourrs  have  Jurifldiotion  of  an  indictment  ocntaining  two 
coonts  — firet,  charging  an  assanlt  with  a  deadly  weapon,  and 
secondly,  an  assault  and  battery;  and  a  finding  by  the  Jury  of 
"not  guilty^'  on  the  first,  but  *'  guilty*'  on  the  second  count,  will 
not  oust  the  jurisdiction— approving  State  v.  itoy,  89  N.  C,  587, 
and  the  ease  therein  cited. 

{State  V.  Reaves,  86  N.  C,  653;  State  v.  Ray,  89  N.  C,  687,  cited  and 
approved.) 

Indictmbnt  for  an  assault,  tried  at  Spring  Term,  1884,  of 
Bertib  Superior  Court,  before  Avery,  J, 

The  prosecution  was  commenced  in  the  inferior  court  of 
Bertie  county,  and  the  indictment  contained  two  counts — 
first,  for  an  assault  with  a  deadly  weapon,  and  secondly,  for 
an  assault  and  battery.  The  jury  found  the  defendant  "  not 
guilty  "  on  the  firsu  count,  but  "  guilty  "  on  the  second. 

The  assault  and  battery  was  proved  to  have  been  com- 
mitted in  November,  1883,  and  the  bill  of  indictment  was 
found  by  the  grand  jury  at  February  term,  1884.  It  was 
also  proved  that  it  was  committed  by  the  defendant  upon 
the  person  of  the  prosecutrix  with  a  stick,  which  broke  her 
arm. 

The  defendant  moved  in  arrest  of  judgment  upon  the* 
ground  that  it  appeared  from  the  bill  of  indictment  that  the 
court  did  not  have  jurisdiction  of  the  offence,  as  charged 
in  the  second  count  of  the  indictment. 

The  motion  was  overruled,  and  the  court  rendered  judg- 
ment, from  which  the  defendant  appealed  to  the  superior 
court,  and  at  spring  term,  1884,  of  that  court  the  judg- 
ment of  the  inferior  court  was  affirmed  and  the  defendant 
appealed  to  this  court. 

Attorney  General,  for  the  State. 
No  counsel  for  defendant. 

AsHB,  J.     The  Code,  §  808,  provides  that  the  **  inferior 
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courts  shall  have  jurisdiction  of  all  crimes  and  misdemeanors, 
except  those  whereof  exclusive  original  jurisdiction  is  given 
to  justices  of  the  peace,a,nd  except  the  crimes  of  murder^man- 
slaughter,  arson,  rape,  assault  With  intent  to  commit  rape, 
burglary,  horse  stealing,  libel,  perjury,  forgery  and  high- 
way robbery."  The  crime  of  an  assault  and  battery  with  a 
deadly  weapon  falls  within  neither  of  these  exceptions.  The 
inferior  court  consequently  had  jurisdiction  of  that  offence. 

The  crime  charged,  then,  in  this  indictment  is  one  of 
which  the  inferior  court  had  jurisdiction,  but  on  the  trial  the 
jury  found  the  defendant  guilty  of  an  assault  and  battery, 
but  not  guilty  of  assault  and  battery  with  a  deadly  weapon. 
The  defendant  was  found  guilty  of  an  offence  inferior  to 
that  as  charged,  and  of  which  a  justice  of  the  peace  had 
original  jurisdiction.  Bujb  the  inferior  offence  is  of  the 
same  nature  as  that  charged,  and  it  has  been  held  by  the 
court  in  State  v.  Reaves,  85  N.  C,  553,  and  State  v.  Ray, 
89  N.  C,  587,  in  like  cases,  that  where  the  superior  courts 
have  once  gained  jurisdiction,  which  they  do  by  the  gen- 
eral finding  of  *'a  true  bill  "  by  the  grand  jury,  they  will 
continue  to  hold  it,  and  cannot  be  ousted  of  their  jurisdic- 
tion by  the  finding  of  a  verdict  by  tlie  petty  jury  of 
"guilty  "  of  the  inferior  offence  only.  And  in  this  respect 
there  can  be  no  distinction  between  the  jurisdiction  of  the 
superior  and  inferior  courts;  for  by  section  1241  of  The 
CoDK  it  is  provided  that  the  inferior  and  superior  courts 
shall  have  concurrent  jurisdiction  of  all  such  offences 
whereof  jurisdiction  is  given  to  inferior  courts. 

Our  conclusion  therefore  is  that  the  inferior  court  had 
jurisdiction  and  that  trtiere  is  no  error.  Let  this  opinion  be 
certified  to  the  superior  court  of  Bertie  county,  that  the 
same  may  be  certified  by  that  court  to  the  inferior  court  of 
that  county  that  the  case  may  be  proceeded  with  according 
to  law. 

No  error.  AflSrmed. 
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STATS  y.  ALFRED  WILLIFORD  and  others. 

Jwrudietiion,  binding  over  of  party  to  court  does  not  give — Ex- 
ception to  Evidence — DeclaroUiona  of  Accused — Res  geeiee, 

1.  Where  courts  have  oonourrent  jurisdiction,  that  coixrt  i>088es8es 
the  case  in  which  Jarisdiotion  first  attaches,  as  here,  by  the  finding 
of  the  indictment.  The  fact  that  defendant  was  bound  over  to 
one  of  said  courts  and  the  return  of  the  warrant  made,  does  not 
necessarily  give  Jurisdiction  to  such  court. 

2.  An  exception  to  evidence  should  state  the  testimony  that  this 
court  may  see  and  determine  its  effect. 

3.  What  a  defendant  says  is  always  received  against  him  when  perti* 
nent  to  the  issue,  but  not  for  him  unless  it  be  a  part  of  the  res 
gesta ;  hence  on  trial  of  an  indictment  for  forcible  trespass,  it 
was  heM  no  error  to  exclude  the  declarations  of  defendant  while 
on  his  way  to  the  prosecutor's  house. 

{ChildsY.  Martin,  69  N.  C,  126;  State  v.  Tisdale,  2  Dev.  &  Bat., 
159;  State  v.  Ca^ey,  Busb.,  209;  Haywood  v.  Haywood,  79  N.  C, 
42;  State  v.  Yarhorough,  1  Hawks,  78;  State  v.  Cowan,  7  Ired., 
239;  State  v.  TiUy,  3  Ired.,  424;  State  v.  Worthington,  64  N.  C, 
594;  State  V,  Howard,  82  N.  0.,  623;  State  v,  Bryson,  Winst,  86, 
cited  and  approved.) 

Indictment  for  forcible  trespass  tried   at  Spring   Term^ 
1884,  of  Hertfokd  Superior  Court,  before  Qudger,  J. 
Verdict  of  guilty,  judgment,  appeal  by  the  defendants. 

a 

Attorney  General,  for  the  State. 
No  counsel  for  defendants. 

Ashe,  J.  The  first  point  presented  by  tbe  record  was 
whether  a  piea  in  abatement  to  the  jurisdiction  of  the  court 
would  lie. 

The  fuels  were  tliese:  The  alleged  forcible  trespass  was 
cooimitted  on  the  25th  of  August,  1883,  upon  the  house 
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and  premises  of  one  Holloman ;  that  soon  thereafter  and 
before  the  fall  term,  1883,  of  Hertford  superior  court,  a  war- 
rant was  issued  against  these  defendants  and  one  Lassiter 
by  a  magistrate  of  Hertford  county,  and  on  the  bearing  be- 
fore said  magistrate  these  defendants,  (Lassiter  not  having 
been  arrested,)  were  bound  over  to  appear  at  February 
term,  1884,  of  the  inferior  court  of  Hertford  qounty,  to  an- 
swer the  charge  of  forcible  trespass  ;  that  at  fall  term,  1883, 
of  the  superior  court  for  said  county,  this  indictment  was 
found  and  writs  of  capias  were  issued,  upon  which  in  March, 
1884,  and  later,  these  defendants  were  arrested  and  gave 
bond  for  their  appearance  at  spring  term,  1884,  of  the  su- 
perior court ;  that  the  defendants  appeared  at  the  February 
term,  1884,  of  the  inferior  court  of  said  county,  when  an  in- 
dictment for  the  same  offence  was  found  by  the  grand  jury 
of  that  court  against  the  defendants,  and  the  case  was  con- 
tinued to  August  term,  1884,  of  said  court,  and  the  defend- 
ants entered  into  a  recognizance  to  appear  at  said  August 
term. 

The  defendants  pleaded  in  abatement  that  the  iuferior 
court  had  jurisdiction  of  the  case,  but  His  Honor  over 
ruled  the  plea,  and  the  defendants  excepted. 

The  plea  in  abatement  was  properl}'  overruled.  The  su- 
perior and  inferior  courts  had  concurrent  jurisdiction  of  the 
oflfence  of  which  the  defendants  were  charged.  The  Code, 
§  1241,  and  the  act  of  1879,  ch.  302.  And  when  two  or 
more  courts  have  equal  or  concurrent  jurisdiction  of  a  case, 
that  court  possesses  the  case  in  which  jurisdiction  first  at- 
taches. Childs  V.  Martiv,  69  N.  C,  126 ;  State  v.  Tiadale,  2 
Dev.  &  Bat.,  159;  State  v.  Casey,  Busb.,  209;  Haywood^- 
Haywood,  79  N.  C,  42;  M&rriU  v.  Lake,  10  Ohio,  373;  Skk 
V.  Yarborough,  1  Hawks,  78. 

Here,  the  offence  was  committed  in  August,  1883, and  at 
fall  term,  1883,  of  the  superior  court  the  bill  of  indictment 
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upon  which  the  defeDdants  were  tried  and  convicted  was 
found. 

The  superior  court  thereby  took  jurisdiction  of  the  case. 
No  bill  of  indictment  was  found  in  the  inferior  court  until  its 
February  term,  1884,  after  the  superior  court  had  taken  pos- 
session of  tiie  case.  The  inferior  court  could  not  be  said  to 
have  taken  jurisdiction  from  the  fact  that  the  warrant  is- 
sued in  August,  1883,  was  returnable,  and  the  defendants 
recognised  to  appear  at  the  February  term  of  said  court; 
for  the  return  of  a  warrant  to  a  court  does  not  necessarily 
give  jurisdiction  to  such  court,  for  the  court  may  still  fail 
to  take  cognizance  of  the  case  by  proceeding  with  the  pros- 
ecution. It  was  the  duty  of  the  magistrate  under  the  act 
of  1879,  to  bind  the  defendants  to  the  superior  court,  that 
being  the  first  court  after  the  arrest.  But  although  the 
magistrate  failed  in  his  duty  in  this  respect,  the  superior 
court  having  taken  jurisdiction  of  the  case,  its  jurisdiction 
could  not  be  ousted  by  binding  over  the  parties  to  a  subse-r 
quent  inferior  court. 

When  the  jurisdiction  is  concurrent,  it  would  seem  that 
either  court  may  take  jurisdiction,  and  when  tio  objection 
by  plea  in  abatement  is  made  to  the  jurisdiction,  it  may 
proceed  to  judgment;  and  such  judgment  may  be  pleaded 
in  bar  of  tlie  prosecution  in  the  other  court.  To  that  effect 
was  the  decision  of  the  court  in  the  case  of  State  v.  Thdakf 
supra,  where  a  bill  of  indictment  for  assault  and  battery 
was  found  in  the  superior  court  against  a  person  who  was 
subsequently,  but  before  being  taken  to  answer  the  charge  in 
the  superior  court,indicted  and  convicted  in  the  county  court 
for  the  same  offence;  it  was  held  that  the  county  court 
had  jurisdiction  of  the  case  notwithstanding  the  bill  found 
in  the  superior  court,  and  to  that  bill  he  might  plead  his 
former  conviction  in  the  county  court. 

The  other  exception  taken  by  the  defendants  was  founded 
on  the  refusal  of  His  Honor  to  admit  proof  of  the  declara- 


^  > 


5«a  IN  THE  SUPREME  COURT. 

• 

tioBS  of  Lassiter  when  od  bis  way  to  Holloman's  bouse,  as 
to  tbe  purpose  of  tbe  defendants  in  going  to  said  bouse. 
Tbere  was  no  error  in  tbis  ruling.  It  is  well  settled  that 
an  exception  of  tbis  cbaracter  sbould  set  out  tbe  testimoay 
proposed  to  be  offered,  tbat  tbe  court  may  see  wbether  ita 
rejection  prejudiced  tbe  defendant.  State  v.  Cowan,  7  Ired., 
239.  Tbe  exception  is  untenable  on  another  ground.  Wbat 
a  defendant  says  is  always  received  against  bim  wben  per- 
tinent to  tbe  issue,  but  not  for  bim,  unless  it  be  a  part  of  the 
resgesiae.  State  v.  2?%,  3  Ired.,  424;  State  v.  Warthingtm, 
64  N.  C,  594 ;  StaU  v.  Ht/ward,  82  N.  C,  623 ;  State  v.  Brym, 
Winst.,  86. 

Tbere  is  no  error,  let  tbis  be  certified  to  tbe  superior  court 
of  Hertford  county  that  tbe  case  may  be  proceeded  with 
according  to  law. 

No  error.  Affirmed. 


STATE  V.  WILLIAM  VAUGHAN. 

Warrant  of  Justice^  power  to  amend  in  Superior  Court—Dii* 

cretiofiary  Power, 

1.  The  court  has  the  po'wer  to  amend  a  justice's  warrant  in  a  ciim- 
inal  action,  in  form  or  substance,  but  the  amendment  mast  not 
change  the  nature  of  the  ofienoe  intended  to  be  charged.  Ths 
Code,  §  908. 

2.  Whether  such  power  to  amend  shall  be  exercised,  is  discretioDary 
with  the  presiding  Judge. 

Criminal  Action^  tried  on  appeal,  at  Fall  Term,  1884,  of 
Obkbnb  Superior  Court,  before  Avery^  J. 
Tbe  defendant  appealed  from  tbe  jadf^meot  rendered 
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j^aiost  bim  by  the  justioe .  of  the  peace,  to  the  superior 
.court. 

The  wanrantupoB  which  the  defendant  was  tried  in  tbe 
.court  of  the  justice  of  the  peace,  was  as  follows :  To  amy 
laM^d  ^ffic^f  ek.:  Wheceas,  Taylor  Barrow,  overseer  of  the 
public  road  from  Fort  Run  to  Wayne  county  line,  has  com- 
plained on  oath  to  me,  one  of  the  acting  justices  of  the 
peace  in  and  for  said  county,  that  he  appointed  the  8th  day 
of  August,  1884,  to  work  said  road,  and  that  he  gave  Wil- 
liam Vaughan,  one  of  the  hands  liaibie  to  work  on  said 
road,  lawful  notice  to  attend  and  work  said  road,  and 
that  he  failed  and  refused  to  do  so  :  These  are,  therefore, 
to  command  you  to  arrest  said  William  Vaughan,  and  him 
have  before  me  at  Shine,  in  said  county,  on  the  27th  day  of 
August,  1884,  at  10  o'clock  A.  M.,  then  and  there  to  answer 
said  complaint,  and  be  otherwise  dealt  with  according  to 
law."  Given  under  my  hand  and  seal  this  27th  day  of 
August,  1884. 

(Signed)  John  W.  Taylor,  J.  P.    [Seal.] 

When  the  c€kse  was  calied'in  the  superior  court  for  trial, 
the  defendant  moved  to  quash  the  warrant,  and  the  solicitor 
moved  to  amend  the  charging  (jart  of  the  warrant  as  fol- 
lows, to  wit:  "That  William  Vaughan,  late  of  Bulkhead 
township,  in  the  county  of  Greene  aforesaid,  on  the  8th  day 
of  August,  1884,  and  for  ten  days  and  more,  before  the  said 
William  Vaughan  had  been  duly  summoned  as  a  hand  to 
work  on  said  public  road,  situate  in  said  township,  in  said 
'Oreene  county,  and  was  then  and  during  all  said  time  be- 
tween eighteen  and  fdlrty*five  years  of  age,  and  liable  to 
work  on  said  public  road,  and  that  three  days  and  more 
before  the  day  first  aforesaid,  the  said  William  Vaughan 
had  been  duly  and  lawfully  summoned  to  work  on  said 
public  road,  on  the  said  first  named  day,  and  that  theaaid 
William  Vaughan  being  then  and  there  liable  as  aforeaaid, 
Mid  having  been  so  summoned  as  aforesaid,  did  on  the  day 
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and  year  aforesaid,  in  said  township,  in  the  county  afore- 
said, wilfully  and  unlawfully  fail  and  omit  to  attend  and 
work  on  said  public  road,  as  he  was  so  summoned  to  do  as 
aforesaid,  he,  the  said  William  Vaughan,  not  having  paid 
to  said  overseer  one  dollar  to  be  relieved  from  so  working 
on  said  public  road,  against  the  form  of  the  statute  in  such 
case  made  and  provided  and  against  the  peace  and  dignity 
of  the  state." 

The  court  refused  the  motion  to  amend,  on  the  ground 
that  section  908  of  The  Code  did  not  give  the  court  power 
to  grant  the  amendment  asked,  but  allowed  the  motion  to 
quash. 

From  the  refusal  of  the  court  to  allow  the  amendment, 
and  the  order  of  the  court  that  the  warrant  be  quashed,  the 
solicitor  appealed. 

Attorney' General,  for  the  State. 
No  counsel  for  the  defendant. 

Ashe,  J.  The  only  questiob  presented  for  our  considera- 
tion is,  did  the  court  have  the  power  to  allow  the  amend- 
ment?    We  think  it  unquestionably  had  such  power. 

The  Code,  §  908,  under  the  provisions  of  which  the  so- 
licitor made  his  motion  to  amend,  is  as  follows: 

"  No  process  or  other  proceeding  begun  before  a  justice  of 
the  peace,  whether  in  a  civil  or  criminal  action,  shall  be 
quashed  or  set  aside,  for  the  want  of  form,  if  the  essential 
matters  are  set  forth  therein  ;  and  the  court  in  which  any 
such  action  shall  be  pending,  shcUt  have  power  to  amend  any 
warrant,  process,  pleading,  or  proceeding  in  such  action, 
either  in  form  or  substance,  for  the  furtherance  of  justice,  on 
such  terms  as  shall  be  deemed  just,  at  any  time  either  be- 
fore or  after  judgment. 

Before  the  adoption  of  The  Code  there  was  no  statute  in- 
vesting the  courts  with  the  power  of  amending  process,  pro- 
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ceedings,  &c.,  had  before  justices  of  the  peace.  The  only 
legislation  on  that  subject  was  that  '*no  process  issued  by  a 
justice  of  the  peace  shall  be  set  aside  for  the  want  of  form 
if  the  essential  matters  are  set  forth  therein."  Rev.  Code, 
ch.  62,  §  22.  This  embraced  civil  as  well  as  criminal  pro- 
cessy  but  gave  no  power  tc>  amend  in  matters  of  substance. 
In  civil  actions,  however,  the  amplest  powers  of  amendment 
were  given  to  the  courts  to  amend  any  process,  pleading  or 
proceeding  in  such  actions  either  in  form  or  substance  for 
the  furtherance  of  justice,  on  such  terms  as  shall  be  just,  at 
any  time  before  judgment  rendered  therein.  Rev.  Code, 
ch.  3,  §  1. 

The  Code  in  section  908  greatly  extends  the  power  of  the 
courts.  In  fact,  it  gives  them  unrestricted  power  of  amend- 
ment to  all  warrants,  process,  proceedings  and  pleadings  in 
any  action  civil  or  criminal  commenced  before  a  justice  of 
the  peace  in  form  or  mbstance  either  before  or  after  judg- 
ment. 

We  understand  the  purpose  of  the  legislature  in  creating 
this  statute  was  to  confer  power  on  the  courts  to  make  such 
amendment  as  may  be  deemed  necessary  to  perfect  the  ac- 
tions, pleadings,  Ac,  begun  before  justices  of  the  peace, 
where  the  essential  matters  are  set  forth,  but  not  to  change 
the  character  of  the  action  or  the  nature  of  the  oflFence  in- 
tended to  be  charged. 

And,  while  ample  power  of  amendment  is  given  in  such 
cases,  there  is  no  restriction  upon  the  discretion  of  the  courts. 
His  Honor  in  the  court  below  might  have  refused,  as  a  mat- 
ter of  discretion,  to  allow  the  amendment,  but  where  his 
refusal  was  put  upon  the  ground  of  his  not  having  power  to 
allow  it,  there  was  error. 

Whether  in  this  case  there  was  any  necessity  for  the 
amendment,  or  whether  the  court  should  have  allowed  the 
particular  amendment  proposed,  we  express  no  opinion ; 
bat  we  are  clearly  of  opinion  that  under  the  provisions  of 
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ibe  statute  the  court  had  the  pow^  to  make  the«meiidiii«iit 
in  question. 

There  is  error.  Let  this  t>e  certified  to  the  superior  c(Nurt 
.of  Grreeae  county,  that  the  oase  may  be  proceeded  with  ac- 
cording to  law. 

Error.  Rev«ieed. 


^^^^^m^^^^m^^mmm^amm^ 


STATE  y.  JEFFERSON  CROOK  and  another. 

Afpealy  skxtement  of  Case —  Warranty  power  to  ameud — Ad  •f 

Assembly  cmd  Constitvtion  discussed, 

1.  Where  it  appears  that  the  appellant  served  no  case  upon  the 
appellee  and  the  Judge  makes  the  statement  of  the  oase  on  appeal, 
it  is  presumed  that  he  did  so  by  consent  of  parties. 

2.  But  when  the^record  presents  the  exceptions  necessary  to  eaaUe 
this  court  to  pass  upon  them,  no  formal  statement  of  a  '^ease" 
need  be  made. 

8.  The  court  has  power  to  amend  a  Justice's  warrant  under  Thb 
Cobb,  §  908 — see  preceding  case.  The  provisions  of  this  statute 
are  not  in  conflict  with  the  constitution. 

4.  Article  one,  section  thirteen  of  the  constitution,  providing  that 
no  person  shall  be  convicted  of  crime  but  by  the  unanimous  ve^ 
diet  of  a  Jury,  and  giving  the  legislature  power  to  provide  other 
means  of  trial  for  petty  misdemeanors  with  the  right  of  appeal; 
and  section  twelve,  to  the  effect,  that  no  one  shall  be  held  to 
answer  a  criminal  charge,  ^*  except  as  hereinafter  allowed  "but 
by  indictment,  &c.,  discussed  and  interpreted  by  Mbrrimon,  J. 

(fitate  V.  GalHmore,  7  Ired.,  X47;  /State  v.  Hdney,  80  N.  C,  860;  JStat$ 
V.  Fox,  81  N.  C,  576;  State  v.  Quick,  72  N.  C,  241;  8tate  ▼.  Brf- 
son,  84  N.  C,  780;  8tate  v.  Potoell,  86  N.  C,  640,  cited  and  ap- 
proved.) 
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Appbal  from  a  justke^  court  tried  at  Spring  Term,  1864, 
of  Unio«7  Soperior  Coort,  before  MacRae^  J. 

The  defeadauts  were  'charged  in  a  •  justice's  warrant  with 

-ft  misdemeanor,  in  '**  unlawfully  "releasing  impounded  stoek, 

in  Tiolation  of  the  act  of  1879,  ch.  185,  §  12.     The  oase  is 

stated  in  the  opinion  here.   The  state  sdlioitor  appealed  from 

-the  ruling  of  the  court  below. 

AUotmy-QeMfal^  for  the  State. 

M0B9ra.  OovingUm  &  Adams,  for  defendants. 

MfiiaiMON,  J.  A  justice  of  the  peace  in  the  county  of 
Union  en  the  16th  day  of  May,  1888,  issued  his  warrant 
gainst  the  defendants,  charging  them  with  a  violation  of 
the  statute,  (acts  1879,  ch.  185,  §  12,)  and  they  were  arrested 
«nd  taken  before  the  justice  of  the  peace  and  tried.  He  found 
them  guilty,  gave  judgment  against  them,  and  they  appealed 
to  the  superior  court. 

The  warrant  charged  that  the  mischief  complained  of 
was  **  unlawfully  "  done,  but  it  did  not  charge  that  it  was 
"  unlawfully  and  wilfully  "  done. 

In  the  superior  court,  the  defendants  moved  to  quash  the 
warrant  upon  the  ground  that  the  offense  was  not  sufficiently 
charged  therein ;  that  it  ought  to  be  alleged  that  the  defend- 
&nts  did  *^  unlawfully  and  wilfully,"  &c. 

The  solicitor  for  the  state  thereupon  moved  that  the  war- 
rant be  amended,  so  as  to  charge  that  the  offense  was  *'  un- 
lawfully and  wilfully"  done,  &c. 

The  court  denied  the  latter  motion  on  the  ground,  ^*  that 
'tlra  presiding  judge  had  no  power  to  make  the  amendment," 
allowed  the  motion  to  quash  the  warrant,  and  thereupon 
»the  state  solicitor  appealed. to  this  court. 

In  this  court  the  oounsel  for  the  defendants  moved  that 
the  judgment  of  the  superior  court  be  affirmed,  upon  the 
gronnd  that  no  case  for  this  court  upon  appeal  had  been 
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settled  according  to  law,  and  be  suggested,  upon  affidavit  of 
the  defendants,  that  the  ease  settled  upon  appeal,  which  ap- 
pears in  the  transcript  of  the  record,  was  made  by  the  pre- 
siding judge  without  notice  to  the  defendants,  or  their  cooa- 
sel,  and  without  their  consent  or  sanction,  and  that  the  so- 
licitor for  the  Slate  had  never  served  uoon  them,  or  either 
of  them,  nor  upon  their  counsel,  a  case  upon  appeal  as  re- 
quired by  the  statute  in  such  cases. 

Generally,  the  presumption  is,  nothing  appearing  to  the 
contrary,  that  the  case  settled  upon  appeal  to  this  court  by 
the  presiding  judge,  was  settled  by  consent  of  parties,  but  if 
it  be  granted  that  this  presumption  is  rebutted  in  this  case 
by  the  affidavit  of  the  defendants,  the  motion  cannot  be  al- 
lowed, because  the  appeal  brought  the  case  into  this  court, 
and  the  record  itself,  without  any  case  settled  tipon  appeal, 
sufficiently  presents  the  ground  of  exception  to  enable  the 
court  to  decide  the  question  presented  by  it. 

The  motion  of  defendants,  the  motion  of  the  solicitor  to 
amend,  the  denial  of  the  one,  the  granting  of  the  other,  and 
the  exception  to  the  ruling  of  the  court,  all  necessarily  ap- 
pear in  the  record,  and  therefore  there  was  no  necessity  to 
settle  the  case  upon  appeal. 

The  object  of  settliLg  the  case  upon  appeal  is  to  present 
the  exceptions  intelligently.  Where  these  appear  suffi- 
ciently in  the  record,  a  formal  statement  of  the  case  is  not 
necessary.  And  so,  if  the  formal  "  settlement "  of  the  case 
upon  appeal  in  this  case  shall  be  treated  as  mere  surplusage, 
as  it  may  be,  the  court  must  look  into  the  record  and  decide 
any  question  presented  by  it.  State  v.  QaUimore,  7  Ired., 
147  ;  Stale  v.  Edney,  80  N.  C,  360 ;  Stale  v.  FoXy  81  N.  C,  576. 

The  legislature  has  been  careful  to  provide  that  procees 
and  proceedings,  whether  civil  or  criminal,  begun  before 
justices  of  the  peace,  shall  not  be  quashed,  set  aside  or  fail, 
for  want  of  form,  if  the  essential  matters  are  set  forth  therein. 
Statutory  provision  in  this  respect  has  been  deemed  neoee- 
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sary,  because  this  useful  class  of  officers  is  not  generally 
composed  of  persons  skilled  in  the  law  and  its  forms.  The 
legislature  meant  to  declare  first,  that  their  process  and  pro- 
ceedings must  be  upheld  when  they  can  be,  consistently 
with  the  rights  of  the  parties  litigant.  And  secondly,  in 
furtherance  of  this  view,  the  statute,  The  Code,  §  908,  pro- 
vides that  "  the  court  in  which  any  such  action  shall  be 
pending,  shall  have  power  to  amend  any  warrant,  process, 
pleading  or  proceeding  in  such  action,  either  in  form  or 
substance,  for  the  furtherance  of  justice,  on  such  terms  as 
shall  be  deemed  just,  at  anj  time,  before  or  after  judgment." 

The  power  of  amendment  thus  conferred  upon  the  courts 
is  very  broad  and  thorough.  Any  amendment  in  either  a 
civil  or  criminal  action  in  respect  to  the  warrant,  process, 
pleading  or  proceeding,  in  form  or  substance,  may,  in  the 
discretion  of  the  court,  be  made  in  furtherance  of  justice. 
This  does  not,  however,  imply,  certainly  in  a  criminal  ac- 
tion, power  to  change  the  nature  of  the  actii^u,  or  rather, 
the  nature  of  the  offense  intended  to  be  charged,  so  as  to 
charge  an  entirely  different  offense  in  substance  from  that 
at  first  intended,  but  any  amendment  may  be  made  that 
perfects  the  charge  of  the  offense  whether  such  amendment 
affects  the  form  or  the  substance.  It  has  been  so  held  at 
the  present  term  in  State  v.  Vaughariy  ante  532. 

The  counsel  for  the  defendants,  on  the  argument,  ques- 
tioned the  power  of  the  legislature  to  invest  the  courts  with 
such  power  of  amendment  in  respect  to  criminal  actions, 
upon  the  ground  that  it  left  the  power  to  amend,  change  or 
modify  the  accusation,  in  the  appellate  court,  and  this  would, 
be  insisted,  be  in  violation  of  the  Bill  of  Rights,  and  he 
cited  section  13  of  article  one,  which  provides  that,  "  No 
person  shall  be  convicted  of  any  crime  but  by  the  unani- 
mous verdict  of  a  jury  of  good  and  lawful  men  in  open 
court.  The  legislature  may,  however,  provide  other  means 
of  trial  for  petty  misdemeanors,  with  the  right  of  appeal." 
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It  will  be  observed  that  the  lastqlaose  of  tbisaeotioD  pio- 
tvides  that,  "the  legislature  may,  however, provide  otb«r 
means  of  trial  for  petty  misdemeaixore,  with  the  right  of  i^ 
peal."  This  plainly  implies  that,  as  to  petty  imuKkiMonort,  a 
method  of  trial  other  than  by  jury  in  the  ordiniiry  melhed 
may  be  provided  by  the  legislature,  if  the  right  of  appeal  be 
allowed — that  is,  the  right  to  appeal  to  a  court  where  triil 
by  jury  may  be  bad. 

It  is  said,  however,  that  thie  imterpretatiop  is  in  oonfliet 
with  section  twelve  of  article  one  of  the  constitution,  wliieh 
provides  that,  "  No  person  shall  be  put  to  answer  any  crimi- 
nal charge,  exeept  as  hereinafier  aUowed,  but  by  indictment, 
presentment  or  impeachment." 

It  is  obvious,  that  the  words  of  the  section,  ^'except  as 
hereinafter  allowed,"  have  reference  to  the  last  clause  of  the 
section  next  succeeding  it,  and  are  intended  to  barmoDiie 
the  two  sections  and  let  both  operate. 

The  very  purpose  of  conferring  on  the  legislature  power 
to  provide  means  of  trial  other  than  by  jury  in  the  ordinary 
way,  as  to  petty  misdemeanors,  is  to  avoid  the  inoonyeD* 
ience,  expense  and  delay  attendaat  upon  indictments  by 
the  grand  jury,  and  the  trial  by  jury  where  the  parties 
choose  to  waive  it,  in  the  ordinary  course  of  criminal  pro- 
cedure. Prior  to  the  present  constitution,  the  legislature 
did  not  possess  such  power,  and  there  was  much  complaint 
at  the  costliness,  inconvenience  and  delay  in  the  adminis- 
tration of  criminal  justice  in  respect  to  small  offenses.  One 
object  had  in  view  by  the  new  constitution  is,  to  obviate 
that  evil.  In  addition  to  the  provisions  above  cited  and  in 
furtherance  of  the  same  purpose,  it  is  provided,  anaong  other 
things,  in  section  27  of  article  four,  that,  ''the  several  jus- 
tices of  the  peace  shall  have  jurisdiction  under  tueh  rtgnk- 
tioTis  as  the  general  asaeTnblyshaUpreicribe,  *  *  *  *  of  all 
criminal  matters  arising  within  their  eouuties,  where  the 
punishment  cannot  exceed  a  fine  of  filty  dollacs,  or  impris- 
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omnent  for  thirty  days.  *  *  *  *  Wbed  an  isene  of 
fact  ohall  be  joined  before  a  jadtice  of  the  peace,  on  demand  of 
either  party  thereto,  he  shall  cause  a  jury  of  six  men  to  be 
summoned,  who  shall  try  the  same.  *  *  *  *  In  all 
cases  of  a  criminal  nature,  the  party  against  whom  judg- 
ment is  given,  may  appeal  to  the  superior  court  where  the 
matter  shall  be  beard  anew." 

The  provisions  of  the  constitution   referred  to  bearing 
upon  the  subject  before  us,  all  have  the  same  common  pur- 
pose, and  must  be  construed  together.'    That  purpose  is 
manifest,  and  the  necessary  incidental  powers  to  completely 
effectuate  it  cannot  be  denied.     It  is  contemplated  that  the 
justice  of  the  peace  shall  grant  his  warrant  in  all  proper  cases, 
and  that  warrant  shall,  contain  the  accusation  against  the 
party  charged  with  the  petty  offense;  if  he  accuses  imper- 
fectly, he  may  amend  his  warrant  so  as  to  perfect  the  charge 
of  the  same  offense ;  he  may  try  the  party,  or  either  party  to 
the  prosecution  may  demand  and  have  a  jury  trial,  the  jury  to 
consist  of  six  men ;  the  defendant,  if  convicted,  may  appeal  to 
the  superior  court,  and  in  that  court  *'  the  matter  shall  be 
heard  anew."     What  matter?     Plainly,  the  matter  tried  be- 
fore the  justice  of  the  peace.    It  is  not  contemplated  as  sug- 
gested by  counsel,  that  a  bill  shall  be  sent  before  the  grand 
jury  in  superior  court,  and  the  accused   tried,  not  "anew," 
but  upon  indictment  found.    The  warrant  issued  by  the 
justice  of  the  peace,  and  containing  the  accusation,  is  the 
matter  to  be  tried  "anew."    If  upon  the  appeal,  the  court 
shall  find  the  warrant  or  accusation  made  in  it,  imperfect 
by  reason  of  lack  of  form  or  substance,  the  court  may,  in  its 
discretion,  amend  and  perfect  one  or  both,  not  changing  the 
nature  of  the  offense.  The  Oodk,  §  908,  expressly  allows  this 
to  be  done,  and  the  statute  is  not  inconsistent  with  the  con- 
stitution ;  indeed,  it  executes  effectually  its  purpose  and  in- 
tent.   The  .legislature  is  fully  empowered  to  provide  "other 
means  of  trial  for  petty  misdemeanors,"  than  the  ordinary 
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method,  and  justices  of  the  peace  have  jurisdiction  of  the 
offences,  "  under  such  regulations  as  the  general  assembly 
shall  prescribe."  How  the  accusation  shall  be  made,  bow 
informal  and  imperfect  accusations  shall  be  amended  and 
perfected,  is  not  prescribed  by  the  constitution ;  this  is  left 
to  the  legislature,  and  the  power  in  that  respect  is  not  re- 
stricted, certainly  by  any  express  limitation. 

The  power  conferred  upon  the  superior  court  to  ameod 
proceedings  before  a  justice  of  the  peace  upon  ap|>eal,is 
neither  unreasonable  nor  oppressive.  How  is  the  accused 
injured  or  prejudiced  by  perfecting  the  charge  against  him 
in  the  superior  court?  He  goes  into  that  court  after  he  has 
been  tried  before  the  justice  of  the  peace.  Is  he  to  escape 
there  because  of  lack  of  form  in  the  warrant  or  charge 
against  him,  and  go  back  and  take  his  chances  of  escapes 
second  time  upon  another  warrant,  accusation  and  trial  be- 
fore the  justice  of  the  peace,  not  skilled  in  the  law,  and  dis- 
satisfied with  his  judgment,  go  to  the  superior  court  to  es- 
cape there  a  second  time,  because  of  informality  ?  Surely 
the  constitution  does  not  contemplate  so  idle,  so  vicious  a 
method  of  procedure  !  If  allowed,  it  would  practically,  in  a 
large  degree,  defeat  the  purpose  of  the  constitution  in  cou- 
ferring  upon  the  legislature  power  to  provide  specially  for 
the  trial  of  petty  misdemeanors.  The  exercise  of  such 
power  of  amendment  in  the  superior  court  is  essential  to 
render  the  jurisdiction  of  justices  of  the  peace  practically 
effectual  in  criminal  matters  wherein  appeals  shall  be 
taken.  State  v.  Quick,  72  N.  C,  241;  State  v.  Bryson,  84  N. 
C,  780 ;  State  v.  Powell,  8«  N.  C,  640. 

The  court  erred  in  holding  that  it  had  no  power  to  allow 
the  amendment  prayed  for  by  the  solicitor  for  the  state, and 
for  such  error,  the  judgment  must  be  reversed.  To  that 
end  let  this  opinion  be  certified  according  to  law. 

Error.  Reveised. 


OCTOBER  TERM,  1884.  543 


Statb  v.  Bbodnax. 


STATE  V.  DOUGLASS  BRODNAX. 
Concealed   Weapon — Criminal  Intent 

1.  One  is  not  guilty  of  a  violation  of  the  statute  prohibiting  the  oar- 
rying  of  concealed  weapons,  where  it  appears  that  he  had  a  pistol 
in  his  pocket  for  the  purpose  of  delivering  it  to  the  owner  who 
had  sent  him  for  it.  The  facts  here  show  that  there  was  no  crim- 
inal intent. 

2.  The  mischief  provided  against,  is  the  practice  of  wearing  weap- 
ons concealed  about  the  person  to  be  used  upon  an  emergency. 

{/State  V.  Gilbert^  87  N.  C,  527,  cited  and  approved). 

Indictment  for  carrying  concealed  weapon,  tried  at  Fall 
Term,  J  881,  of  Rockingham  Superior  Court,  before  Qud- 
ger,  J. 

The  defendant  was  charged  with  carrying  a  pistol,  con- 
cealed about  his  person,  off  his  own  premises,  in  violation 
of  the  act  of  1879,  ch.  127.     Thb  Code.  §  lOOs! 

He  was  found  off  his  own  premises  on  the  platform  at  the 
depot,  at  Reidsville,  with  a  pistol  in  his  pocket. 

At  the  time  of  finding  the  pivStol  in  defendant's  pocket  by 
a  policeman,  he  stated  that  the  pistol  belonged  to  one 
George  McCain,  with  whom  he  boarded,  and  that  McCain 
bad  sent  him  to  bring  the  pistol  from  the  residence  of  one 
Charles  Gunn,  and  that  while  on  his  way  with  the  pistol 
he  had  purchased  for  one  Hardin  Scales,  who  was  going  off 
on  the  train,  a  pint  of  whisky,  and  that  he  was  on  the  plat- 
form to  deliver  the  whisky  when  arrested. 

The  defendant  testified  to  these  facts,  and  was  corrobo- 
rated by  both  McCain  and  Gunn,  as  to  the  facts  thai  he  bad 
been  sent  for  the  pistol,  and  that  it  had  been  delivered  to 
him  for  the  purpose  of  being  carried  to  McCain,  who  was 
the  owner. 
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The  defendant  was  also  corroborated  by  Hardin  Scales  as 
to  the  fact  that  be  had  requested  bim  to  bring  him  a  pint  of 
whiskey  on  the  evening  of  his  arrest,  as  testified  to  by  de- 
fendant. 

The  defendant  was  found  guilty,  and  there  was  judgment 
against  him,  fronQ  which  he  appealed. 

Attorney- OenercU  for  the  State. 
No  cause  for  the  defendant. 

AsHB,  J.  The  case  of  Staie  v.  Gilbert,  87  N.  C,  527,  is  de- 
cisive of  this  case.  There,  a  merohant  while  in  the  streets 
of  Asheville,  had  in  his  overcoat  pocket,  concealed  from 
view,  a  pistol  which  he  had  bought  as  a  sample,  and  was 
carrying  it  to  another  store  in  the  town  to  have  it  packed 
with  other  goods  which  he  bad  bought  to  be  carried  to  his 
store  in  the  country.  It  was  held  by  this  court  that  he  was 
not  guilty  of  a  violation  of  the  statute.  Mr.  Justice  RoF- 
PiN,  who  delivered  the  opinion  of  the  court,  said :  "To 
hold  that  a  merchant,  who,  having  just  purchased  a  pistol 
with  a  view  to  his  trade,  and  carrying  it  from  one  store  in 
a  town  to  another  for  the  purpose  of  having  it  packed  with 
other  goods,  thoughtlessly  put  it  in  his  pocket,  not  caring, 
and  not  thinking  whether  it  could  be  seen  or  not,  is  guilty  of 
a  criminal  violation  of  the  laws  of  his  country,  is  more,  we 
think,  than  was  ever  contemplated  by  those  who  framed 
the  law  upon  the  subject,  and  very  certainly  seems  far  re- 
moved from  the  mischief  that  it  was  intended  to  remedy." 

To  be  sure  in  that  case  there  was  a  special  verdict  and  the 
jury  found  there  was  no  criminal  intent.  But  the  facts  de- 
veloped in  this  CHSe  show  as  conclusively  that  there  was  no 
criminal  intent,  as  if  that  fact  had  been  found  by  a  jary. 
The  facts  of  this  case  are  so  similar  in  character,  to  those  in 
the  case  cited,  that  if  the  defendant  was  not  guilty  in  that 
case,  he  cannot  be  in  this. 
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The  mischief  intended  to  be  remedied  by  the  statute  was 
the  practice  of  wearing  oflFensive  weapons  concealed  about  the 
person,  or  carrying  them  so  concealed  with  a  purpose  to  be 
used  offensively  or  defensively  upon  an  emergency.  We 
cannot  believe  that  it  was  the  intention  of  the  law-makers 
to  hold  one  answerable  to  the  criminal  law  who  carries  a 
pistol,  for  instance,  in  his  pocket  to  a  gunsmith  to  be  re- 
paired, or  that  a  gentleman  residing  in  a  city  who  buys  a 
pistol  to  be  takeii  to  his  residence,  is  required  to  carry  it 
through  the  streets  openly  in  his  hand.  It  would  certainly 
be  an  unseemly  plight  for  some  members  of  the  commu- 
nity, who  might  yet  think  that  a  pistol  was  a  necessary 
household  article  for  protection  against  thieves  and  bnrglar^. 
There  is  error.     Let  this  be  certified,  &c. 

Error.  Reversed. 


STATE  V.  FILLMORE  ERWIN. 

Concealed   Weapon — Butcher  8  Knife. 

1.  The  act  of  assembly  making  it  indictable  for  one  to  carry  con- 
cealed aboat  his  person  any  ^'pistol,  bowie  knife,  razor  or  other 
deadly  weapon  of  like  kind,^*  embraces  a  batcher's  knife. 

2.  The  words  '^other  deadly  weapons  of  like  kind''  imply  similarity 
in  the  deadly  character  of  weapons,  such  as  can  be  conveniently 
concealed  about  one^s  person  to  be  used  as  a  weapon  of  offence 
and  defence. 

{State  Y,  Gilbert,  87  N.  C,  527;  State  v.  Woodfln,  lb.  526;  State  v. 
MeManus,  89  N.  C,  565;  State  v.  Allison,  90  N.  C,  733,  and  cases 
there  cited.) 

Indictment  for  carrying  concealed -weapon,  tried  at  Fall 
Term,  1884,  of  Buncombe  Superior  Court,  before  Shipp,  J. 
35 
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This  prosecution  was  commenced  in  the  inferior  court, 
and  from  the  judgment  pronounced  upon  a  verdict  of  guilty, 
the  defendant  appealed  to  the  superior  court  where  the  judg- 
ment below  was  affirmed,  and  the  defendant  then  appealed 
to  this  court. 

Attorney- Generalf  for  the  State. 

Messrs.  Jones  &  Hardwicke,  for  defendant. 

Merrimon,  J.  The  defendant  was  indicted  for  a  viola- 
tion of  the  statute,  The  Code,  §  1005.  It  is  charged  in  the 
indictment,  that  he  "  did  unlawfully  and  wilfully  carry  con- 
6ealed  from  sight  about  his  person  a  deadly  weapon,  to- wit, 
a  certain  butcher^s  knifes  contrary,"  Ac. 

It  was  in  evidence  on  the  trial  that  the  defendant  "carried 
concealed  about  his  person  a  butcher's  knife  eleven  inches 
long,  with  a  sharp  pointed  and  sharp  edged  blade  six  inches 
long  and  one-fourth,  (this,  as  was  said  in  the  argument, 
ought  to  be  one  and  one-fourth)  inch  wide." 

The  court  instructed  the  jury,  "  that  a  butcher's  knife  of 
the  kind  described  by  the  witness  was  a  deadly  weapon 
within  the  meaning,"  of  the  statute  cited  above,  "and  that 
if  they  were  satipfied  beyond  a  reasonable  doubt  that  de- 
fendant while  off  his  own  premises,  and  not  being  an  offi- 
cer, &c.,  carried  concealed  about  his  person  with  a  criaiinal 
intent  such  a  knife  as  the  one  described  by  the  witness,  he 
would  be  guilty.'*  To  this  instruction  the  defendant  ex- 
cepted. * 

The  words  of  the  statute  to  be  considered  here  are,  "shall 
carry  concealed  about  his  person  any  pistol,  bowie  knife, 
dirk,  dagger,  slung-shot,  loaded  cane,  brass,  iron  or  metallic 
knuckles,  or  razor,  or  other  deadly  weapon  of  like  kind"  Ac. 

On  the  argument  the  counsel  for  the  defendant,  while  ad- 
mitting that  a  "butcher's  knife  "is  a  deadly  iosiroiDent, 
insisted  that  it  is  not  mentioned  in  the  statute,  nor  is  it  of 
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*^  the  like  kind  "  with  those  mentioued,  and,  therefore  the 
statate  does  not  embrace  such  deadly  weapon,  and  it  is  not 
indictable  to  carry  it  as  the  owner  may  see  fit  to  do. 

This^is  not,  in  our  judgment,  a  proper  interpretation  of 
the  meaning  of  the  statute.  It  is  plainly  its  general  pur- 
pose to  prohibit  and  prevent  the  carrying  of  deadly  weapons 
concealed  about  the  person  for  purposes  offensive  and  de- 
fensive, and  thus  protect  individuals  against  sudden,  unex- 
pected, dangerous  and  perhaps  deadly  violence  inflicted 
with  weapons,  that  the  assailing  party  has  concealed  in 
some  way,  on,  about,  or  conveniently  near  to  his  person, 
and  which  he  may  use  under  sudden  impulse,  or  deliber- 
ately and  unfairly  against  one  taken  unawares;  and  further 
to  conserve  the  public  peace  and  safety. 

Its  particular  provisions  all  tend  to  support  the  same  pur- 
pose. It  enumerates  and  designates  by  name  several 
kinds  of  deadly  weapons,  most  of  which  are  used  only  for 
purposes  of  assault  or  defence  ;  but  with  a  view  to  make  it 
comprehensive,  and  take  in  all  deadly  weapons  that  may  be 
safely  concealed  and  used  for  such  purpose,  it  adds  the 
words,  "  or  other  deadly  weapons  of  like  kind."  This  clause 
is  very  broad;  it  implies  any  deadly  weapon  of  like  kind. 
Of  like  kind  in  what  re&pect?  The  counsel  for  the  defend- 
ant says,  of  like  kind,  in  that,  the  weapon  is  used  only  for 
purposes  offensive  and  defensive.  That  interpretation  is 
too  narrow;  it  would  defeat  in  large  measure  the  general 
purposes  of  the  statute,  and  would  not  remedy  the  evil  in- 
tended to  be  suppressed.  A  man  could  use  a  great  variety 
of  instruments  employed  ordinarily  for  useful,  practical 
purpose,  as  deadly  weapons  of  a  very  fatal  type ;  as  for  ex- 
ample, a  butcher's  knife,  a  shoe  knife,  a  carving  knife,  a 
hammer,  a  hatchet,  and  the  like ;  and  these  could  be  carried 
<soncealed  about  or  near  the  person  as  readily  and  as  easily 
as  the  things  mentioned  by  name  in  the  statute. 
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It  seems  to  us  that  a  more  reasonable  interpretation  of 
the  words  ''or  other  deadly  weapon  of  like  kind/'  and  one 
that  subserves  the  ends  sought  to  be  attained,  is  that  they 
imply,  like  kind  in  their  deadly  character,  and  in  tbat,ihey 
are  such  as  can  be  easily  concealed  on,  about,  or  conven- 
iently near  to  the  person,  and  used  promptly,  like  the 
weapons  designated  by  name  may  be.  The  word  kind  does 
not  mean  necessarily  of  the  same,  and  only  of  the  same  and 
like  purpose  ;  it  may  just  as  properly  and  readily  be  taken 
as  meaning  kind  in  deadliness,  kind  in  the  facility  with 
which  it  may  be  concealed  and  used ;  and  as  this  meaning 
serves  the  plaiii  purpose  of  the  statute,  and  any  other  does 
not,  it  must  be  accepted  and  adopted  as  the  true  one. 

It  is  said,  however,  that  this  interpretation  is  too  sweep- 
ing in  its  scope;  it  would  embrace  small  and  large  pocket 
knives,  and  like  useful  practical  things  that  men  const&ntly 
carry  in  their  pockets  and  about  their  persons,  and  are  more 
or  less  deadly  instruments  in  their  character.  The  answer 
to  this  is,  that  these  things  are  not  ordinarily  carried  and 
used  as  deadly  weapons,  but  for  practical  purposes,  and  the 
ordinary  pocket  knife  cannot  be  reckoned  as  per  se  a  deadly 
weapon ;  but  it  would  be  indictable  to  so  carry  them  for 
such  unlawful  purpose  if  deadly  in  their  type  and  nature. 
If  one  should  carry  a  pocket  knife,  deadly  in  its  character, 
as  a  weapon  of  assault  and  defense,  he  would  be  indictable, 
just  as  he  would  be  if  he  carried  a  dirk  or  dagger. 

The  unlawful  and  wilful  purpose  is  an  essential  quality 
of  the  offense  denounced.  And  hence  this  court  has  held, 
that  it  was  not  indictable  for  a  merchant  to  carry  a  pistol  in 
his  pocket,  not  caring  whether  it  was  seen  or  not,  from  one 
store  to  another  to  be  packed  with  other  goods.  The  pur- 
pose as  appeared  by  the  circumstances  was  so  manifestly  in- 
nocent, as  to  rebut  the  statutory  presumption  of  guilt.  Ski^ 
v.  Gilbert,  87  N..  C,  627.  In  that  case  the  court  said :  "Jl> 
conceal  a  weapon  means  something  more  than  the  mere  act 
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of  havlDg  it  where  it  may  not  be  seen.  It  implies  an  assent 
of  the  mind,  and  a  purpose  to  so  carry  it  that  it  may  not  be 
seen."  And  it  may  be  added,  that  the  unlawful  and  wilful 
intent  and  purpose  with  which  the  instrument  is  so  carried 
is  likewise  an  element  of  the  offence.  State  v.  Mc.Manus^  89 
N.  C,  555;  StaU  v.  BrodnaXy  ante,  543. 

If  any  one,  with  the  exceptions  specified  in  the  statute,  is 
found  off  his  own  lands  with  such  deadly  weapon  about  his 
person,  that  is,  one  of  the  deadly  weapons  designated  or  a 
like  one,  as  pointed  out  above,  such  possession  would  be 
jpWma/aci^  evidence  of  the  concealment  thereof,  and  there 
would  arise  a  presumption  of  fact,  that  he  has  such  deadly 
weapon  and  so  carries  it  wilfully  and  for  an  unlawful  purpose, 
but  this  presumption  may  be  rebutted  by  the  party  accused. 
Such  ^presumption  may  be  slight  in  some  cases;  it  would  be 
very  strong,  almost  conclusive  in  others;  depending  always 
on  the  character  of  the  weapon  and  the  circumstances  un- 
der which  it  shall  be  carried.  One  person  might  carry  a 
pistol  concealed  from  view  in  his  pocket,  as  was  done  in  the 
case  of  Slate  v.  Gilbert,  supra,  and  the  circumstances  would 
rebut  the  presumption  of  guilt;  another  might  carry  a  dirk 
or  dagger  concealed  about  his  person  off  his  own  land  to  a 
church  or  political  assembly,  in  which  case  the  presumption 
of  a  purpose  to  violate  the  statute  would  be  very  great,  al- 
most conclusive.  The  case  of  the  Staie  v.  Woodjin,  87  N..C., 
526,  seems  to  have  been  one  of  the  latter  kind.  The  facts 
in  evidence  on  the  trial  in  that  case  were  not  sent  up  as 
they  ought  to  have  been.  The  court  could  only  see  from 
the  record,  that  the  defendant  went  hunting  with  a  pistol  in 
his  pocket,  or  concealed  on  his  person,  and  it  said,  these  be- 
ing the  facts  appearing  from  inference,  "he  was  clearly 
guilty  of  a  violation  of  the  statute.*' 

A  person  who  carries  a  deadly  weapon  off  his  own  land, 
concealed  about  his  person,  is  not  necessarily  and  at  all 
events  guilty  of  a  violation  of  the  statute ;  he  must  do  so 
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wilfully  and  of  purpose;  the  presumption  is  against  hiaiy 
but  be  may  rebut  this  by  proper  evidence. 

The  statute  under  consideration  does  not  provide  in 
terms  that  the  acts  forbidden  by  it  must  be  done  unlawfuUjf 
and  wUJully,  but  this  is  implied  in  this,  as  in  like  statutes. 
State  V.  Simpson,  73  N.  C,  269  ;  State  v.  Parker^  81  N.  C,  548; 
State  V.  Allison,  90  N.  C,  733. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 
Let  this  opinion  be  certified  to  the  superior  court,  to  the  end 
that  that  court  may  proceed  according  to  law.  It  is  so 
ordered. 

No  error.  Affirmed. 


STATB  V.  REBECCA  PARTLOW. 

Act  of  Assembly,  void  for  ambiguity,  and  cannot  be  helped  by  evi- 
dence aliunde — Liquor  selling —  Witness, 


1.  If  a  statute  be  so  vague  iu  its  terms  as  to  convey  no  definite 
meaning  to  the  court  or  a  ministerial  officer,  it  is  void. 

2.  An  act  of  assembly  prohibited  the  sale  of  liquor  *' within  three 
miles  of  Mt.  Zlon  church  in  Gaston  county,''  and  it  appeared  on 
trial  of  an  indictment  for  its  violation  that  there  were  two  churohee 
of  that  name  in  the  county ;  Mdd,  the  act  is  ambiguous  and  inop- 
erative. 

8.  Neither  a  member  of  the  lecrislature  at  the  time  of  the  passage  of 
such  act,  nor  other  person  is  competent  to  testify  as  to  which 
church  it  has  reference.  It  is  the  act  of  the  legislature  as  an  o^ 
ganized  body,  and  its  meaning  must  be  ascertained  according  to 
the  established  rules  of  construction. 

(State  Y.  Boon,  Tay.,  108;  Brake  v.  Brake,  4  Dev.,  110;  Adam  v. 
Turrentine,  8  Ired.,  147;  State  v.  Melton,  Busb.,  49;  Blue  v.  McW- 
fle,  lb.,  131,  cited  and  approved). 
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Indictmkmt  for  selling  liquor  tried  at  Spring  Term,  1884, 
of  Gaston  Superior  Court,  before  MacBae,  J. 

The  defendant  is  indicted  for  sejling  one  quart  of  spiritu- 
ous liquor  to  one  Rutherford  within  three  miles  of  Mount 
Zion  ehurch,  in  the  county  of  Gaston,  in  violation  of  the  act 
of  1881,  ch.  234. 

It  was  in  evidence  that  the  liquor  was  sold  as  alleged ; 
and  that  there  were  two  churches,  (about  fifteen  miles  apart) 
each  called  *'  Mount  Zion  church,"  in  said  county — one  for 
the  white  people,  and  the  other  for  the  colored  people.  And 
there  was  nothing  in  the  statute  indicating  to  which  of  these 
two  churches  the  name  applied  or  had  reference. 

With  a  view  to  apply  the  statute,  the  state  introduced  a 
witness  who  was  a  senator  in  the  general  assembly  at  the 
time  the  act  in  question  was  passed,  and  the  court  allowed 
him  to  testify,  after  objection,  that  it  was  intended  to  apply 
to  the  church  mentioned  by  himself  and  the  other  witnesses, 
and  this  he  knew,  because  the  provision  of  the  act  in  respect 
to  Mount  Zion  church  was  inserted  upon  his  motion,  made 
in  response  to  petitions  praying  for  the  prohibition  of  the 
sale  of  spirituous  liquor  within  three  miles  of  Mount  Zion 
colored  church,  signed  by  colored  people  whom  he  knew. 
The  defendant  excepted,  and  further  insisted  that  the  statute 
was  ambiguous  and  therefore  void. 

Verdict  of  guilty  ;  judgment ;  appeal  by  the  defendant. 

Attorney- Qeneralf  for  the  State. 
Messrs.  Hoke  &  Hoke,  for  defendant. 

Mbrbimon,  J.  The  act  of  1881,  ch.  234,  prohibits  the  sale 
of  spirituous  liquors  within  designated  distances  from  many 
churches  and  other  places  named  therein.  So  much  of  it 
flB  is  material  to  this  case  provides,  "  that  the  sale  of  spiritow 
ous  liquors  shall  be  prohibited  within  three  miles  of  ^  *  ''^ 
Mount  Zion  church  in  Gaston  county." 
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It  appeared  on  the  trial  that  there  were  two  churches 
bearing  the  name  "Mt.  Zion  "  in  Gaston  county,  and  there 
is  nothing  in  th6  statute  indicating  to  which  of  them  it 
applies. 

It  is  plainly  the  duty  of  the  court  to  so  construe  a  statute, 
ambiguous  in  its  meaning,  as  to  give  eflFect  to  the  legisla- 
tive intent,  if  this  be  practicable.     Its  meaning  in  respect  to 
what  it  has  reference  and  the  objects  it  embraces,  as  well  as 
in    other   respects,  is    to   be    ascertained    by   appropriate 
means  and  indicia,  such  as  the  purposes  appearing  from  the 
statute  taken  as  a  whole,  the  phraseology,  the  words  ordi- 
nary or  technical,  the  law  as  it  prevailed  before  the  statute, 
the  mischief  to  be  remedied,  the  remedy,  the  end  to  be  ac- 
complished, statutes  in  pari  materia,  the  preamble,  the  title, 
I    and  other  like  means.     Buy  tlie  maening  must  be  ascer- 
tained from  the  statute  itself,  and  the  means  and  signs  to 
which,  as  appears  upon  its  face,  it  has  reference.     It  cannot 
be  proved  by  a  member  of  the  legislature  or  other  person, 
whether  interested  in  its  enactment  or  not.     A  statute  is  an 
act  of  the  legislature  as  an  organized  body.     It  expresses  the 
collective  will  of  that  body,  and  no  single  member  of  it,  or 
all  the  members  as  individuals,  can  be  heard  to  say  what 
the  meaning  of  the  statute  is.     It  must  speak  for  and  be 
construed  by  itself,  by  the  means  and  signs  indicated  above. 
Otherwise,  each  individual  might  attribute  to  it  a  difiPerent 
meaning,  and  thus  the  legislative  will  and  meaning  be  lost 
sight  of.     Whatever  may  be  the  views  and  purposes  of  those 
who  procure  the  enactment  of  a  statute,  the  legislature  con- 
templates that  its  intention  shall  be  ascertained  from  its 
words  as  embodied  in  it.     And  courts  are  not  at  liberty  to 
accept  the  understanding  of  any  individual  as  to  the  legis- 
f    tive  intent./  State  v.  Boon,  Taylor's  Rep.,  103;    Drake  v. 
Drake,  4  Dev.,  110;  Adams  v.  Turrentine,  8  Ired.,  147;  State 
V.  MeUm,  Busb.,  49;  Blue  v.  McDuffie,  lb.,  131;   Potter's 
Dwarris  on  Statutes,  179,  et  seq. 
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But  a  statute  must  be  capable  of  construction  and  inter- 
pretation ;  otherwise  it  will  be  inoperative  and  void.  The 
court  must  use  every  authorized  means  to  ascertain  and 
give  it  an  intelligible  meaning;  but  if  after  such  eflFort  it  is 
found  to  be  impossible  to  solve  the  doubt  and  dispel  the  ob- 
scurity, if  no  judicial  certainty  can  be  settled  upon  as  to  the 
meaning,  the  court  is  not  at  liberty  to  supply,  to  make  one. 
The  court  may  not  allow  "conjectural  interpretation  to  usurp 
the  place  of  judicial  exposition."  There  must  be  a  compe- 
tent and  eflBcient  expression  of  the  legislative  will.  In 
Drake  v.  D*ake^  supra,  Chief  Justice  Ruffin  said  :  "Whether 
a  statute  be  a  public  or  private  one,  if  the  terms  in  which 
it  is  couched  be  so  vague  as  to  convey  no  definite  meaning 
to  those  whose  duty  it  is  to  execute  it,  either  ministerially 
or  judicially,  it  is  necessarily  inoperative.  The  law  must 
remain  as  it  was,  unless  that  which  professes  to  change  it 
be  itself  intelligible." 

When  the  statute  intends  to  refer  to  and  embrace  within 
its  provisions  one  or  more  of  a  multitude  of  things  of  the 
same  kind,  or  one  or  more  persons  of  many  of  the  same 
name,  it  must  do  so  in  some  way  or  manner,  in  terms,  or  by 
reasonable  inplication,  or  appropriate  descriptive  words,  to 
designate  what  things  or  persons  are  intended  by  it.  Else, 
how  can  the  court  or  a  ministerial  officer  decide  what  things 
or  persons  are  meant?  A  member  of  the  legislature  might 
say  one  thing  or  person  was  meant ;  another  might  say  an- 
other thing  or  person  was  meant;  a  third  might  say  yet 
another  thing  or  person  was  meant ;  and  thus  the  legisla- 
tive will  might  entirely  fail  The  statute  must  speak.  The 
legislative  expression  of  its  purpose  and  will  must  prevail ; 
and  if  this  does  not  appear  \^ith  such  a  degree  of  certainty 
as  that  the  court  can  learn  what  it  is,  the  statute  cannot 
operate. 

Now  the  clause  of  the  statute  before  us  simply  refers  to 
''Mount  Zion  church  in  Gaston  county,"  and  there  are  two 
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churches  of  that  name  iu  that  county.  There  is  notfaiDgin 
the  statute  that  in  the  remotest  degree  indicates  to  which 
of  the  two  it  refers.  There  are  no  means  or  signs  of  any 
kind  appearing  in  it,  in  terms,  by  implication,  by  reference, 
or  by  any  possible  construction,  that  ^o  to  point  to  one  of 
the  two  churches  any  more  than  to  the  other.  It  most, 
therefore,  be  as  inoperative  as  if  there  was  no  church,  or  fiffy 
diurches  of  the  same  name  in  that  county. 

The  testimony  of  the  witness,  who  was  a  senator  at  the 
time  the  statute  was  enacted,  was  wholly  incompetent  for 
the  reasons  already  stated. 

We  are  constrained  to  declare  that  the  clause  of  thestiit> 
ute  under  consideration  is,  because  of  its  ambiguity,  inoper- 
ative and  void. 

There  is  error,  for  which  the  judgment  of  the  superior 
court  must  be  reversed,  and  further  proceedings  had  accord- 
ing to  law.     Let  this  be  certified. 

Error.  Reversed. 


STATE  V.  MOSES  L.  BEAN. 


T(ywn  and  Cities — Taxation. 


1.  A  town  has  no  right  to  imixMse  any  tax  but  sueh  as  is  expready 
authorized  by  it<8  charter  for  parposes  of  revenue. 

2.  The  power  to  pass  ordinanoes  for  regulating  the  internal  afUn 
of  a  town  (market  regulations  and  the  like),  is  a  police  power 
and  does  not  of  itself  confer  the  right  to  levy  taxes. 

3.  The  power  to  license  persons  for  the  privilege  of  carrying  on  trades 
and  to  require  a  price  therefor,  is  a  police  power,  but  does  not  give 
the  right  to  use  the  license  as  a  mode  of  taxation  for  revenae,  in 
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the  absence  of  a  clear  intent  in  the  charter.  The  license  fee 
mast  be  reasonable  and  not  for  the  purpose  of  raising  revenue. 
The  i)ower  to  '^license"  and  to  **fax,"  discussed  and  distinguished 
by  AsHB,  J. 

{Com'rs  V.  Means,  7Ired.,  406;  PaUm  v.  Com'rs,  68  N.  C,  451,  cited 
and  approved.) 

Ckiminal  Action,  commenced  before  the  mayor  of  Salis- 
bury, for  violation  of  town  ordinance,  abd  tried  on  appeal 
at  Spring  Term,  1884,  of  Rowan  Superior  Court,  before 
GHlmer,  J. 

By  the  act  of  incorporation  of  the  town  of  Salisbury  rati- 
fied on  the  27th  day  of  January,  1859,  it  was  enacted  in  sec- 
tion 28  that  the  coQimissioners  of  said  town  shall  have  power 
to  regulate  the  manner  in  which  provisions  may  be  sold  in 
the  streets  and  markets,  and  to  fix  penalties  for  the  breach 
of  their  ordinances  which  shall  be  recovered  in  the  name  of 
the  commissioners  of  the  town  of  Salisbury  before  any  court 
having  competent  jurisdiction  ;  and  afterwards,  to-wit.,  on 
the  26th  of  August,  1881,  the  commissioners  passed  the  or- 
dinance for  the  violation  of  which  this  prosecution  was 
commenced,  a  copy  of  which  is  hereinafter  set  forth  in  the 
special  verdict  of  the  jury,  who  at  said  term  of  the  superior 
court  found  as  follows  : 

"That  the  charter  of  the  town  of  Salisbury  authorizes  the 
commissioners  of  the  town  of  Salisbury  to  regulate  the  man- 
ner in  which  provisions  may  be  sold  in  the  streets  and 
markets,  and  to  fix  penalties  for  the  breach  of  this  ordinance 
and  that  thereupon  the  commissioners  for  the  town  of  Salis- 
bury passed  an  ordinance  as  follows: 

Be  it  ordained  that  no  butcher  or  other  person  shall  cut 
up  and  expose  to  sale  any  fresh  meat  within  the  corporate 
limits  of  the  town  of  Salisbury,  without  first  obtaining  a 
license  from  the  commissioners  of  the  town,  which  license 
shall  authorize  the  person  or  persons  to  sell  meat,  at  a  cer- 
tain stand,  shop  or  stall,  specified  in  said  license,  to  be  used 


656  IN  THE  SUPREME  COURT. 

State  v.  Bbait. 

- 

as  a  market,  and  for  which  license  said  persons  shall  pay 
the  sum  of  three  dollars  per  month,  payable  in  advance, 
and  any  person  selling  meat  without  a  license,  or  at  any 
place  not  licensed  as  a  market,  shall  forfeit  and  pay  for  each 
offence  the  sum  of  ten  dollars. 

We  further  find  that  thereafter  the  said  town  passed  the 
following  ordinance: 

Be  it  ordained  that  no  beef  or  other  fresh  meat  shall  be 
hung  up  or  publicly  exposed  on  the  side-walks,  under  a 
penalty  of  a  fine  of  five  dollars  for  each  and  every  offence. 

We  further  find  as  a  fact  that  the  defendant  did  thereafter 
carry  on  the  business  of  a  butcher  and  expose  to  sale  fresh 
meat  within  the  corporate  limits  of  said  town,  and  without 
paying  the  tax  of  three  dollars  per  .month,  payable  in  ad- 
vance, and  thnt  said  meats  so  sold  and  exposed  for  sale  were 
not  the  products  of  defendant's  farm,  and  that  the  town 
collector  of  Salisbury  demanded  said  taxes,  and  defendant 
refused  to  pay  the  same. 

Upon  the  facts  so  found  as  aforesaid,  we  further  say,  that 
if  in  law  the  commissioners  of  the  town  of  Salisbury  had 
legal  authority  to  pass  the  first  ordinance  aforesaid,  then 
we  find  the  defendant  guilty  ;  but  it  the  said  commissioners 
had  not  legal  authority  to  pass  such  ordinance,  then  we  find 
the  defendant  not  guilty." 

Upon  the  finding  of  the  jury  the  court  adjudged  that  the 
defendant  was  not  guilty,  and  the  solicitor  appealed. 

Attorney' General  and  </.  M.  McCorUe,  for  the  State. 
Mr.  Theo.  F,  KluttZj  for  defendant. 

Ashe,  J.  The  question  is,  did  His  Honor  err  in  pro- 
nouncing judgment  upon  the  special  verdict.  And  this 
involves  the  inquiry  whether  the  commissioners  of  the  town 
of  Salisbury  had  the  power  under  its  charter  and  its 
amendments,  to  require  that  butchers,  before  selling  fresh 
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meat  in  the  town  of  Salisbury,  should  first  obtain  a  license 
therefor  and  pay  the  sum  of  three  dollars  per  month  in  ad- 
vance for  the  privilege. 

By  the  original  act  of  incorporation,  ratified  the  27th 
day  of  January,  1859,  the  commissioners  of  the  town  were 
empowered  to  levy  taxes  upon  the  polls  and  r#al  property, 
upon  stoops,  steps,  porches  or  piazzas  encroaching  more 
than  a  certain  distance  upon  the  streets;  upon  hogs  and 
dogs,  peddlers,  circusses,  rope  dancers,  &c.,  and  it  was  en- 
acted (the  28th  section  of  the  act):  ''That  said  board  of 
commissioners  shall  have  power  to  regulate  the  manner  in 
which  provisions  may  be  sold  in  the  streets  and  markets  of 
said  town,  and  to  regulate  the  manner  in  which  the  public 
markets  and  streets  in  said  town  may  be  used,  and  to  afiSx 
penalties  for  the  breach  of  these  ordinances  which  shall  be 
recovered  in  the  name  of  the  commissioners  of  the  town  of 
Salisbury  before  any  court  having  competent  jurisdiction. 

But  no  power  was  given  to  the  commissioners  to  impose 
a  tax  or  fee  upon  any  persons  for  the  privilege  of  exercis- 
ing a  trade  or  calling  within  the  town. 

The  act  of  1859,  ch.  223,  an  act  to  amend  the  charter  of 
the  town  of  Salisbury,  enacted  :  "  That  the  board  of  com- 
missioners for  the  town  of  Salisbury  shall  have  power  an- 
nually to  levy  and  cause  to  be  collected  in  the  manner  pre- 
scribed in  the  charter  the  following  additional  taxes,  and  here 
was  enumerated  a  long  list  of  taxable  subjects,  but  the 
power  to  tax  butchers  or  to  require  them  to  take  out  and 
pay  for  a  license  before  exercising  their  business,  is  nowhere 
given  in  this  amendatory  act." 

The  act  was  followed  by  the  act  of  1877,  ch.  188,  which 
was  "  an  act  to  extend  the  corporate  limits  of  the  town  of 
Salisbury,  and  to  amend  the  charter  of  said  town."  It  is 
provided  in  section  15 of  this  act:  ''That  in  addition  to 
the  ad  valorem  tax  on  property  the  board  of  commissioners 
shall  have  power  to  levy  and  collect  the  following  taxes  for 
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the  privilege  of  carrying  on  the  business  or  doing  the  ad,  naxMd,  to 
wit : "  Here  follows  a  catalogue  of  some  twenty  objects  of  tax- 
ation, but  butchers  or  the  venders  of  meat  are  not  men- 
tioned. 

The  power  here  given  the  commissioners  of  Salfcbury  to 
levy  a  tax  upon  the  subjects  enumerated  is  clearly  a  power 
to  tax  for  the  purpose  of  revenue^  and  the  fact  that  butchers 
are  not  included  in  the  enumeration  shows  that  the  legisla- 
ture did  not  intend  to  give  the  commissioners  the  power  to 
tax  them.  The  maxim  ^'eacpressio  unius  exdusio  aUeriuSj" 
applies.  Besides  it  is  well  settled  that  commissioners  of  a 
town  have  no  right  to  impose  any  taxes  but  such  as  are  ex- 
pressly authorized  by  the  act  of  incorporation.  CommiS' 
sioners  v.  Means,  7  Ired.,  406 ;  PuUen  v.  Commissioners,  68  N. 
C,  451. 

The  right  to  levy  taxes  for  the  privilege  of  carrying  on 
any  trade,  calling  or  business  as  given  by  the  act  of  1877,  is 
manifestly  a  power  to  tax  for  the  purpose  of  revenue.  It  is 
called  a  tax  in  the  act,  and  it  is  not  com  potent  for  the  com- 
missioners, by  calling  it  a  license,  to  do  indirectly  what  they 
are  prohibited  from  doing  directly. 

The  commissioners,  however,  seem  to  have  founded  their 
right  to  adopt  the  ordinance  in  question  under  the  power  of 
police  regulation  given  by  the  28th  section  of  the  original 
charter  above  cited,  which  vests  in  them  the  power  to  regu- 
late the  manner  in  which  provisions  may  be  sold  in  the 
streets  and  markets  of  the  said  town,  and  to  regulate  the 
manner  in  which  the  public  markets  and  streets  in  said 
town  may  be  used,  and  to  affix  penalties  for  the  breach  of 
the  ordinance,  &c. 

The  power  here  given  is  a  mere  police  power,  and  there  is 
a  marked  distinction  between  the  power  of  taxation  and 
the  usual  police  powers  which  were  all  that  were  intended 
to  be  given  by  the  section  just  recited.  These  powers  are 
granted  for  the  purpose  of  enabling  city  and  town  author 
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ities  to  preserve  the  peace  and  good  order  of  the  community,  to 
provide  for  the  sanitary  condition,  to  establish  markets  and 
regulate  them,  to  have  supervision  over  the  streets,  and  pass 
all  ordinances  for  the  administration  of  their  internal  affairs 
which  are  consistent  with  their  charters  and  not  in  contra- 
vention of  the  general  laws  of  the  state.  And  these  ordi- 
nances may  be  enforced  by  penalties  or  fines,  and  by  crim- 
inal actions  in  cases  where  the  courts  have  jurisdiction.  But 
the  power  to  tax  for  the  purpose  of  revenue  is  not  one  of 
the  functions  of  police  power.  There  are  authorities  to  be 
found  to  the  effect  that,  under  the  police  power,  license  may 
be  granted  for  the  exercise  of  particular  avocations  and 
employments ;  but  in  all  such  cases,  it  is  held  that  the  fee 
or  price  exacted  for  the  privilege  must  not  be  with  the  view 
to  revenue,  and  in  such  cases  it  is  competent  and  proper  for 
the  courts,  where  the  effect  and  purpose  of  an  ordinance  are 
brought  to  be  reviewed  by  them,  to  see  that  the  fee  or  price 
paid  for  the  privilege  of  exercising  the  franchise  is  reason- 
able,  and  not  for  the  purpose  of  raising  revenue.  Desty  on 
Taxation,  306,  and  to  the  like  effect  is  State  v.  The  Mayor,  &c., 
33  N.  J.,  280.  And  in  Dillon  on  Municipal  Corporations, 
§  357,  (3rd  edition)  is  to  be  found  the  following  passage  on 
this  point :  "Concerning  useful  trades  and  employments,  a 
distinction  is  to  be  observed  between  the  power  to  license' 
and  the  power  to  *  tax.'  In  such  cases,  the  former  right, 
unless  such  appears  to  have  been  the  legislative  intent,  does 
not  give  the  authority  to  prohibit  or  use  the  license  as  a 
mode  of  taxation  with  the  view  to  revenue,  but  a  reasonable 
fee  for  the  license  and  the  labor  attending  its  issue  may  be 
charged." 

In  Commonwealth  v.  Stodd,  2  Cush,  562,  it  was  held,  that 
where  authority  was  given  to  a  city  to  adopt  rules  and  or- 
ders for  the  regulation  of  omnibuses,  stages,  &c.,  it  did  not 
authorize  the  adoption  of  an  ordinance  requiring  the  pay- 
ment of  a  tax  or  duty  on  each  carriage-license,  varying 
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from  one  to  twenty  dollars  accordiDg  to  the  different  kinds 
of  carriages.  It  was  regarded  as  a  di  rect  tax  upon  the  vehicle 
used,  or  its  owner,  and  not  necessary  to  secure  the  objects 
of  the  above  grant  of  power  to  the  city. 

And  in  Ddcamber  v.  ClarCy  34  La.  An.,  1060,  it  was  held 
that  a  charge  of  a  specific  amount  for  the  daily  privilege  of 
keeping  a  private  butcher's  stand  is  a  license  or  tax.  The 
power  of  municipal  corporations  must  be  expressly  con- 
ferred by  law.  Such  corporation  may,  under  its  police  power, 
regulate  or  suppress  such  private  markets,  but  cannot  under 
such  power  impose  a  tax  for  revenue. 

In  Vansani  v.  Harlem  Stage  Co.,  59  Md.  330,  it  is  decided  that 
the  power  given  to  the  city  of  Baltimore  by  the  act  of  1880, 
ch.  6^y  '*  to  license  and  regulate  all  carriages  and  other  vehi- 
cles, does  not  confer  a  power  to  tax  such  vehicles  for  revenue 
purposes,  and  an  ordinance  requiring  the  payment  of  sev- 
enty-five dollars  as  an  original  license  for  an  omnibus,  and 
fifty  dollars  for  an  annual  renewal  thereof,  is  void  as  amount- 
ing to  the  exercise  of  the  taxing  power." 

And  in  the  case  of  Commissioners  v.  Means,  supra,  it  is 
held,  "  a  power  to  enact  by-laws,  &c.,  for  the  good  govern- 
ment of  the  town,  of  itself,  confers  no  right  to  levy  taxes. 

The  consideration  of  the  case  then  resolves  itself  in  the 
inquiries,  whether  the  three  dollars  per  month,  payable  in 
advance,  exacted  for  the  privilege  of  the  selling  of  butcher's 
meat  in  the  town  of  Salisbury,  was  the  exercise  of  police 
power  conferred  upon  the  corporation  for  the  good  govern- 
ment of  the  town,  or  was  a  tax  levied  with  the  view  to 
revenue,  and  we  are  of  the  opinion  the  latter  was  the  naaio 
object  of  the  commissioners  in  adopting  the  ordinance,  and 
it  is  therefore  void. 

The  court  below  committed  no  error  in  the  judgment 
pronounced  upon  the  special  verdict.  Let  this  be  certified 
to  the  superior  court  of  Rowan  county,  that  the  defendant 
may  have  his  discbarge. 

No  error.  Affirmed. 
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STATE  V.  JOSEPH  C.  HILL. 

Indidment-^ Felony  and    Misdemeanor — Embezzlement — Statvr 

tory   Crimes. 

1.  An  indictment  framed  nnder  section  3678  of  Thb  Code,  charging 
the  defendant  with  embezzlement  in  ^^  wilfully,  knowingly  and 
cormptly  "  failing  to  pay  over  a  fine  to  the  school  fund,  is  suffi- 
cient. Such  offence  is  a  misdemeanor,  and  therefore  it  was  error 
in  the  court  to  arrest  judgment  upon  the  ground  that  the  word 
**  feloniously  "  was  omitted. 

2.  A  statutory  crime  is  not  a  felony  unless  so  declared  by  the  legis- 
lature. 

3.  Nor  will  an  offence  be  made  a  felony  by  the  construction  of  any 
doubtful  and  ambiguous  words  in  the  statute  creating  it. 

4.  The  doctrine  that  a  crime  is  a  felony  where  the  puishment  pre- 
scribed is  confinement  in  the  penitentiary,  does  not  obtain  in  this 
state. 

Indictment  for  embezzlement  tried  at  August  Term, 
1884,  of  Nkw  Hanover  Criminal  Court,  before  Meares,  J. 

The  defendant  being  a  justice  of  the  peace,  was  indicted 
under  The  Code,  §  3678,  for  embezzlement  in  failing  to  pay 
over  a  tine  of  five  dollars,  which  he  had,  as  said  justice,  im- 
posed as  a  judgment  upon  and  received  from  one  Bryan, 
to  the  treasurer  of  the  county  board  of  education  for  the 
county  of  N?w  Flanover  within  the  time  prescribed  by  law. 
The  bill  charged  the  offence  as  having  been  committed 
**  wilfully,  knowingly  and  corruptly,"  &c. 

The  defendant  was  found  guilty,  and  then  moved  in  ar- 
rest of  judgment  upon  the  ground  that  the  bill  of  indict- 
ment failed  to  charge  that  the  offence  was  a /^Zomcm^  embez- 
zlement. The  court  sustained  the  motion,  and  the  solicitor 
appealed  to  this  court. 

Attorney 'Generaiy  for  the  State. 
Messrs.  RusssU  &  Ricaud,  for  the  defendant. 
36 
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AsHB,  J.  Embezzlement  has  no  legal  status  in  the  Crimi- 
nal Code,  either  as  a  felony  or  a  misdemeanor.  As  a  crime 
it  bad  no  existence  at  tbe  common  law.  It  was  tben  ooly  a 
breach  of  trust,  being  the  **  fraudulent  appropriation,  to 
one's  own  use,  of  the  money  or  goods  of  another  entrusted 
to  one's  care  or  management." 

As  a  crime,  it  is  entirely  the  creation  of  the  statute  law, 
and  is  a  felony  or  misdemeanor  only  as  it  may  be  declared 
to  be  by  the  statute  creating  the  offence. 

In  this  state,  we  have  no  statute  defining  embezzlement 
and  fixing  the  grade  of  the  offence.  In  some  of  the  statutes 
it  is  declared  to  be  a  felony  ;  and  in  another,  a  misdemeanor. 
For  instance,  embezzlement  by  any  oflBcer,  agent,  clerk,  em- 
ployee or  servant  of  any  corporation,  The  Code,  §  1014;  by 
public  oflBcers  or  employees  of  the  state,  §  1815;  by  public 
ofBcers  of  trust  funds,  §  1016 ;  by  oflicers  of  railroad  com- 
panies, §  1018;  and  by  persons  conspiring  with  the  oflScers 
of  railroad  companies,  §1019;  in  each  of  these  cases  the 
offence  of  embezzlement  is  expressly  declared  to  be  a  felony. 
But  embezzlement  by  the  treasurer  of  a  benevolent  or  reli- 
gious institution  is  made  a  misdemeanor,  §  1017. 

But  section  3705,  which  provides  that  any  oflBcer  who 
shall  appropriate  certain  taxes  shall  be  guilty  of  embezzle- 
ment, and  prescribes  the  punishment,  is  silent  as  to  whether 
the  offeuL-e  shall  be  a  felony  or  misdemeanor. 

So  section  3678  (act  of  1883,  ch.  136  §§  48  and  49)  under 
which  the  indictment  in  this  case  was  preferred,  which  de- 
clares that  the  offender  shall  be  guilty  of  embezzlement  and 
may  be  punished  not  exceeding  five  years  in  the  peni- 
tentiary and  fined  at  the  discretion  of  the  court,  also  fails 
to  define  the  grade  of  the  offence.  The  term  embezzlement 
might  have  been  omitted  in  the  section  and  the  offence  in- 
tended to  be  created  would  have  been  as  well  defined. 

Since  the  legislature  has  not  by  any  general  statute  fixed 
the  grade  of  embezzlement,  and  has  sometimes  made  it  a 
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felony  and  iihen  a  misdemeanor,  for  this  court  to  hold  that 
the  term  embezzlement  as  used  in  this  section  implies  ex  m 
lermini  a  felony,  would  be  infringing  upon  the  province  of 
the  legislature.  No  crime  created  by  statute  can  be  made 
a  felony  unless  it  is  so  expressly  declared  by  the  legisla- 
ture, unless  it  is  so  defined  by  the  terms  of  its  creation  as  to 
constitute  it  a  felony ;  as  where  a  statute  declares,  that  the 
offender  shall,  under  the  particular  circumstances, be  deemed 
to  have  feloniously  committed  the  act,  it  makes  the  offence  a 
felony  and  imposes  all  the  common  and  ordinary  conse- 
quences attending  a  felony.  1  Russell  on  Grimes,  p.  78. 
But  this  author  adds  in  the  same  paragraph  :  "An  offence 
shall  never  be  made  a  felony  by  the  construction  of  any 
doubtful  and  ambiguous  words  in  a  statute." 

We  are  aware  that  in  some  of  our  sister  states,  every 
crime  is  held  to  be  a  felony  where  the  punishment  pre- 
scribed is  confinement  in  the  penitentiary.  But  that  doc- 
trine does  not  obtain  in  this  state,  for  there  are  many  of  our 
statutes  which  impose  that  punishment  where  the  offence 
created  is  expressly  declared  to  bf  a  misdemeanor ;  for  ex- 
ample, see  The  Code,  §  976  and  985,  sub.  div.  45  and  7. 

Our  conclusion  is  that  the  offence  created  by  the  act  un- 
der which  the  bill  of  indictment  in  this  case  was  drawn  is 
a  misdemeanor,  and  therefore  there  was  error  in  arresting 
the  judgment. 

Let  this  be  certified  to  the  criminal  court  of  New  Hanover 
county,  that  the  case  may  be  proceeded  with  according  to 
law. 

Error.  *  Reversed. 
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STATE  v.  W.  A.  ELIASON  and  another. 

Jvdge^s  Charge^  exception  to— New  trial,  discretion  of  Judge — For- 
nication and  Adultery. 

1.  While  ezoeptions  to  a  judge's  charge  may  be  taken  at  any  time 
and  need  not  be  in  writing  (TheCodb,  §412-3),  jet  the  party  com- 
plaining must  make  his  exceptions  and  point  oat  the  alleged  error. 

2.  This  eoart  will  not  look  into  the  testimony  to  see  if  the  jury 
found  a  defendant  guilty  without  sufficient  evidence.  This  is 
matter  addressed  to  the  discretion  of  the  court  below  on  motioiL 
for  new  trial. 

3.  In  fornication  and  adultery,  the  law  does  not  require  direct  proof 
of  acts  of  criminal  intercourse  to  warrant  conviction ;  bat  it  is 
sufficient  to  show  facts  and  circumstances  that  will  satisfy  the 
jury  of  the  existence  of  such  intercourse. 

(State  y.  Cowan,  7Ired.,  239;  State  v.  Gdllimore,  lb.,  147;  State  j, 
Foteet,  8,  Ired.,  23,  cited  and  approved.) 

Indictment  for  fornication  and  adultery  tried  at  Fall 
Term,  1884,  of  Irbdell  Superior  Court,  before  Gilmer,  J. 

The  caso  states  that  *Hhe  evidence  was  entirely  circumstan- 
tial and  no  act  of  criminal  intercoursa  was  proven  by  direct 
testimony." 

His  Honor,  among  other  things  not  objected  to  by  the 
defendants,  charged  the  jury  *'that  this  was  an  ofifence  usu- 
ally committed  in  secret,  and  for  this  reason  perhaps  the 
law  does  not  require  the  state  to  prove  actual  acts  of  illicit 
intercourse ;  but  that  the  state  was  required  to  lay  before 
the  jury  facts  and  circumstances  that  would  fully  satisfy 
them  that  the  adulterous  intercourse  charged  existed  be- 
tween the  parties,"  and  upon  a  return  of  a  verdict  of  guilty, 
the  court  pronounced  judgment  upon  the  defendant  Eliasoo 
of  six  monts  imprisonment  and  one  hundred  dollars  fine. 
This  was  during  the  first  week  of  the  term,  and  the  defend- 
ant asked  the  judge  to  defer  the  execution  of  the  sentence 
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for  a  few  days  during  the  term,  in  order  that  he  might  at- 
tend to  some  necessary  business.  The  judge  assented,  but 
required  the  defeadant  to  enter  into  recognizance  with  se- 
curity for  his  appearance  from  day  to  day  during  the  term. 
Afterwards,  towards  the  end  of  the  week  when  the  case 
was  again  called,  the  defendant  asked  the  court  to  reduce 
the  term  of  imprisonment,  which  His  Honor  did,  making 
it  three  months.  Thereupon  the  defendant  appealed,  as- 
signing as  error  the  instruction  to  the  jury  as  set  out  above. 

Attorney- Oenerai,  for  the  State. 
No  counsel  for  defendant. 

AsHB,  J.  We  are  unable  to  see  from  the  statement  of  the 
case,  or  from  anything  occurring  upon  the  hearing  of  the 
case  before  us,  what  was  the  ground  of  the  exception  taken 
to  the  charge  of  the  court.  It  was  the  rule  before  The  Codb 
effected  a  change  in  the  practice  (§  412-3),  for  the  defendant 
to  state  his  exceptions  in  writing,  before  the  case  was  finally 
submitted  by  the  judge's  charge  to  the  jury.  And  the  only 
change  made  by  The  Code  is,  that  the  exceptions  need  not 
be  taken  at  the  time  or  in  writing,  and  may  be  taken  at  the 
hearing  in  this  court.  But  even  in  that  case,  the  defendant 
is  not  relieved  from  the  necessity  of  making  his  exceptions 
and  stating  in  them  some  error  to  his  prejudice.  Terry  v. 
Railroad  ante  236  ;  and  StcUe  v.  Cotmn,  7  Ired.,  239,  where  it  is 
held  that  a  defendant,  in  his  exceptions,  must  show  some 
error  to  his  prejudice,  otherwise  the  court  will  not  set  aside 
the  verdict  of  a  jury. 

The  supreme  court  will  not  look  into  the  testimony  to 

ascertain  if  the  jury  found  a  defendant  guilty  without  suffi- 

Oient  testimony.     A  motion  for  a  new  trial  on  thia  ground 

is  addi^ssed  to  the  discretion  of  the  judge  below.    State  v. 

•  •  OaUimore,  7  Ired.,  147. 

In  this  case,  the  evidence  offered  by  the  state  was  entirely 
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circumstantial,  and  the  law  laid  down  by  His  Honor  in  hia 
charge  to  the  jury  was  directly  applicable  to  such  a  case. 

It  has  been  held  that  on  the  trial  of  an  indictment  under 
the  statute  (former  statute,)  for  fornication  and  adultery, 
"it  is  not  necessary  to  show  by  direct  proof  tho  actual  bed- 
ding and  cohabiting :  it  is  sufficient  to  show  circumstanoea 
from  which  the  jury  may  reasonably  infer  the  guilt  of  the 
parties/'    State  v.  Poteet,  8  Ired.,  23. 

There  is  no  error.  Let  this  be  certified  to  the  superior 
court  of  Iredell  county,  that  the  case  may  be  proceeded  with 
to  judgment. 

No  error.  Affirmed. 


STATE  V.  J.  D.  STEWART. 
Special  Verdict —  Obstructing  road —  Owr. 

1.  A  special  verdict  which  fails  to  find  the  defendant  gailty  or  not 
guilty  as  the  court  may  adjndge  the  law  to  be,  upon  the  faets 
found,  is  defective. 

2.  The  guilt  of  the  accused  must  be  passed  upon  by  the  Jury,  aod 
though  the  verdict  is  dependent  upon  the  opinion  <rf  the  oooitai 
to  the  law,  yet  it  is  none  the  less  a  jury-verdict  when  the  qaeslioa 
of  law  is  decided. 

8.  The  sx>ecial  verdict  in  this  case,  rendered  on  a  trial  for  obstroet- 
ing  a  road,  is  also  defective,  in  that,  it  does  not  find  that  the  omt 
of  the  road  by  the  public  was  as  of  right  and  adversary. 

(State  V.  Wallace,  3  Ired.,  195;  State  v.  Moore,  7  Ired.,  228;  Bayden 
V.  Aohenbaeh,  86  N.  C,  397  and  79  N.  C,  689;  Itay  v.  Tdfrnmi, 
8  Jones,  186;  State  v.  Bray,  89  N.  C,  480,  cited  and  apprafed.) 

Indictment  for  obstructing  a  road,  tried  at  Spring Tsnit ' * 
1884,  of  Rowan  Superior  Court,  before  Oi/mefy  J. 
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The  d^endant  k  charged  with  obstructing  '*  a  certaio  mill 
road  and  church  road  leading  from  the  Gold  Hill  road  in 
said  county  to  the  Stokes  Ferry  road  in  said  county  for  the 
distance  of  two  miles,  said  road  being  a  mill  and  ohuroh 
road  leading  to  and  from  St.  Paul's  church  in  said  county, 
and  to  and  from  Miller's  mill  in  said  county,  and  used  by 
the  public  as  a  mill  and  church  road,"  and  upon  the  trial  of 
defendant's  plea  of  not  guilty,  the  jury  rendered  a  special 
verdict  in  this  form : 

"  The  jurors  find  that  for  35  or  36  years  previous  to  the 
finding  of  this  inquisition,  there  was  a  road  used  by  the 
public,  and  leading  to  churches  and  mills  and  running  for 
the  distance  of  two  miles  from  the  Stokes  Ferry  road  to  the 
Gold  Hill  road,  the  last  two  named  roads  being  public  high- 
ways to  slad  from  the  town  of  Salisbury ;  that  the  said  road 
connecting  the  said  last  named  public  highways  was  used 
by  the  public  without  obstruction  for  said  35  or  36  years ; 
that  in  October,  1883,  the  defendant  built  a  fence  and  felled 
trees  across  the  same,  preventing  all  travel  thereon  by  the 
public,  the  said  fence  enclosing  a  pasture  on  his  own  land ; 
that  on  or  about  the  1st  day  of  April,  1884,  the  defendant 
also,  on  his  own  land,  placed  obstructions  on  the  said  road 
at  another  point  which  prevented  the  public  from  passing 
over  the  same;  that  in  order  to  pass  from  the  Stokes  Ferry 
road  to  the  churches  and  mills  aforesaid,  it  was  necessary 
to  go  two  miles  farther  than  by  the  obstructed  road,  by  rea- 
son of  said  obstrnction  ;  that  this  obstructed  road  was  never 
worked  by  the  public  authorities,  nor  was  any  overseer  ever 
appointed  for  the  same " — omitting  to  find  the  defendant 
^ilty  or  not  guilty  as  the  court  may  adjudge  the  law  to  be. 

Upon  this  special  finding  the  court  adjudged  that  the  de* 
fendact  is  not  guilty,  and  from  this  ruling  the  state  appeals. 


AUorney-Qmeral,  for  the  State. 

Mr,  John  S.  Henderaon^  for  defendant. 
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Smith,  C.  J.  The  indictment  is  drawn  under  section 
2065  of  The  Code,  which  declares  that : 

**  If  any  person  shall  wilfully  alter,  change  or  obstruct 
any  highway,  cart-way,  mill-road,  or  road  leading  to  and 
from  any  church  or  other  place  of  public  worship,  whether 
the  right  of  way  thereto  be  secured,  in  the  manner  herein 
provided  for,  or  by  purchase,  donation  or  otherwise,  snch 
person  shall  be  guilty  of  a  misdemeanor,  and  fined  or  im- 
prisoned, or  both/' 

A  preceding  section  (2062)  provides  for  the  laying  out  of 
roads  ''  to  and  from  any  church  or  other  place  of  public 
worship,  for  altering  and  discontinuing  them  by  the  board 
of  supervisors  in  the  several  townships  as  may  be  conducive 
to  the  convenience  of  the  public,  and  section  2065  throws 
around  these  the  same  protection  which  is  accorded  to  the 
public  highways,  whether  such  as  ere  laid  out  under  the 
provisions  of  the  act,  or  where  the  public  right  of  user  is 
acquired  in  some  other  way. 

The  verdict  is  fatally  defective,  and  no  judgment  could 
be  pronounced  upon  it,  in  that,  it  does  not  submit  the  facis 
found  to  the  judge  for  his  determination  of  the  law  arising 
thereon,  and  find  the  defendant  guilty  or  not  guilty  as  be 
may  adjudge  the  law  to  be.  The  guilt  of  the  accused  must 
he  passed  on  by  the  jury,  and  though  dependent  upon  the 
opinion  of  the  judge  as  to  the  law,  is  not  less  the  verdict  of 
the  jury  when  the  question  of  law  is  decided. 

In  the  words  of  Gaston  J.,  delivered  in  the  opinion  in  Stak 
V.  WaUace,  3  Ired.,  195 :  "  They  (the  jury)  do  find  the  de- 
fendant guilty,  if  in  the  opinion  of  the  court  he  is  guilty  > 
and  not  guilty,  if  in  the  opinion  of  the  court  he  is  not 
guilty/'  The  finding  one  way  or  the  other  mud  be  a  finding  of 
the  jury^  or  the  verdict  is  bad. 

A  special  verdict  is  in  itself  a  verdict  of  guilty  or  not 
guilty,  as  the  facts  found  in  it  do,  or  do  not  constitute  in  lav 
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ike  offence  charged.  Ruffin,  C.  J.,  in  State  v.  Moore^  7 
Ired.,  228. 

Another  equally  serious  defect  in  the  form  of  the  special 
verdict  is  in  the  omission  to  find  that  the  user  of  the  road 
by  the  public  was  as  of  right  and  adversary;  for  unless  it  was 
such  it  would  not  impose  an  easement  upon  the  defendant's 
land. 

If  the  use  was  permissive,  it  works  no  such  injurious  result 
to  the  ownership  of  the  land.  This  is  fully  settled  in  Boy- 
den  V.  Aehenbachf  86  N.  C,  397,  and  the  previous  cases  cited 
in  the  opinion  upon  the  authority  of  which  that  ruling  is 
based.  As  was  remarked  by  Rbadb,  J.,  when  the  same  case 
was  previously  before  the  court  (79  N.  C,  639) : 

''  In  this  country,  where  laud  cannot  be  cultivated  with- 
out being  enclosed,  it  would  be  a  burden  which  farmers 
would  not  bear  if  they  had  to  make  lanes  of  every  path- 
way which  has  been  used  over  their  land  for  tiventy  years." 

And  with  equal  force  is  the  language  of  Pearson,  J.,  in 
Ray  V.  Lipscomb,  3  Jones,  185:  "As  was  said  in  the  argu- 
ment, considering  the  state  of  things  among  us  for  many 
years  past,  in  regard  to  one  neighbor's  passing  over  the  un- 
enclosed land  of  another,  either  on  foot  or  on  horseback,  or 
with  his  wagon,  any  other  conclusion  would  have  resulted 
in  great  and  general  inconvenience." 

We  do  not  wish  to  be  understood  as  holding  the  special 
verdict  free  from  other  imperfections,  but  we  point  out  these 
as  fully  warranting  the  judge  in  refusing  to  pronounce 
judgment  against  the  accused,  if  indeed  the  form  of  the  in- 
dictment after  a  general  verdict  would  justify  him  in  doing 
so.  For  the  reasons  stated  no  judgment  could  be  pro- 
nounced. There  must  be  a  new  trial.  State  v.  Bray,  89  N. 
C,  480. 

Error.  Venire  de  novo. 
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Jf^ew  Trial, 

Upon  being  informed  by  the  Attorney-General  that  he  has  examined 
the  record  and  consents  to  a  new  trial,  the  court  awards  the  same 
without  looking  into  the  record  with  a  view  of  forming  a  Judg- 
ment of  its  own.    State  v.  Valentine^  7  Ired.,  141,  approved. 

(JState  V.  VcUentinej  7  Ired.,  141,  State  v.  LeaJCy  90 N.  C,  655,  cited  and 
approved.) 

Order  for  new  trial  made  at  October  Ternoi,  1884,  of  The 
Supreme  Court. 

The  solicitor  for  the  state  and'the  counsel  for  the  prison- 
ers in  the  court  below,  joined  in  an  application  to  the 
attorney-general  to  consent  that  a  new  trial  may  be  granted 
in  this  case,  stating  that  difficulties  and  inconveniences  of 
a  practical  nature  existed,  to-wit,  that  counsel  who  prose* 
cuted  in  the  court  below  lived  in  different  counties,  the 
judge  who  tried  the  case  was  absent  on  another  circuit,  &C., 
and  that  in  their  opinion  a  correct  statement  of  the  case 
and  assignment  of  errors  could  not  be  made  in  response  to 
the  writ  of  certiorari  issued  at  the  last  term  of  this  court. 
Thereupon  the  attorney-general  examined  the  record  and 
the  matters  submitted,  and  moved  the  court  that  the  new 
trial  be  awarded. 

Merrimon,  J.  At  the  last  term  of  this  court  the  prison- 
ers in  this  action  suggested  a  diminution  of  the  record,  that 
the  case  for  this  court  on  appeal  had  not  been  settled  accord- 
ing to  law,  and  moved  that  the  writ  of  certiorari  be  issued 
in  their  favor,  commanding  the  clerk  of  the  superior  court 
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to  certify  to  this  court  a  true  and  perfect  transcript  of  the 
record,  &c.  The  writ  was  granted  returnable  to  the  pres- 
ent term.    Stale  v.  Lee;  90  N.  C,  652. 

The  attorney-general  now  informs  the  court,  that  the  case 
for  this  court  upon  appeal  cannot  for  causes  stated  be  set- 
tled, that  he  has  carefully  examined  and  considered  the 
record,  including  the  case  as  settled  for  this  court  by  the 
judge  before  whom  the  case  was  tried  in  the  superior  court, 
and  is  of  opinion  that  he  ought  not  to  ask  that  the  judg- 
Boeut  be  affirmed,  but  that  it  is  his  duty  to  consent  that  a 
venire  de  novo  be  awarded. 

The  court,  therefore,  does  not  look  into  and  consider  the 
record  with  the  view  of  forming  any  judgment  of  its  own 
as  to  whether  there  be  error  or  not,  but  will  direct  the  judg- 
ment to  be  reversed,  because  the  attorney-general,  who 
represents  the  state  as  counsel  in  this  behalf,  admits  and 
mggests  to  the  court,  that  on  account  of  the  matters  and 
things  assigned  by  the  prisoners  for  error,  and  for  other 
causes  appearing  in  the  record,  the  judgment  was  erroneous 
and  ought  to  be  reversed,  and  a  venire  de  novo  awarded. 

The  attorney*general  is  an  important  and  responsible 
officer,  charged  with  grave  duties,  and  among  these  is  that 
of  conducting  actions,  as  well  criminal  as  civil  in  this  court, 
in  which  the  state  is  interested.    The  Code,  §  3363. 

He  is  charged  by  the  law  with  such  duties ;  and  it  is  pre- 
sumed that  he  is  qualified  in  point  of  ability  and  learning 
for  the  efficient  and  just  discharge  of  them,  and  that  he 
carefully  considers  and  cares  for  the  rights  and  interests  of 
the  state,  while  be  pays  a  just  regard  to  the  rights  of  the 
citizen  in  all  matters  and  cases. 

When,  therefore,  he  makes  a  suggestion  to  the  court,  as 
he  has  done  in  this  case,  he  acts  within  the  sphere  of  his 
official  duties,  and  the  court  is  warranted  in  the  course  it 
haa  taken. 


672  IN  TEE  SUPREMr  COURT. 

Statb  9.  Kennedy.  ' 

Id  what  cases  and  how  far  the  court  might,  for  proper 
cause,  refuse  to  act  upon  the  request  of  the  attorney-general 
in  a  case  like  the  one  before  us,  we  need  not  now  decide. 
We  are  very  sensible  that  the  present  most  excellent  in- 
cumbent of  that  oflSce  has  done  in  this  case,  what  his  judg- 
ment and  conscience  approve  as  lawful  and  just. 

Our  judgment  in  this  ease  is  fully  sustained  by  that  in 
the  case  of  Staie  v.  Valentine,  7  Ired.,  141.  In  that  case 
Chief  Justice  Ruffin,  after  referring  to  the  course  pursued 
in  the  court  of  King's  Bench  in  like  cases,  said  :  ^'  We  sup- 
pose that  our  duty  is  much  the  same.  For,  as  the  judgment 
in  the  superior  court  is  superseded  by  the  appeal,  so  that 
no  further  proceedings  can  be  had  on  the  indictment,  antil 
this  court  shall  have  remitted  the  cause,  the  whole  matter 
must  necessarily  be  under  the  control  of  the  attorney-gen- 
eral here,  whether  he  will  bring  on  the  cause,  or  prosecute 
further;  as  he  might  thus  discharge  the  prisoner,  he  may 
by  consent  allow  the  lesser  benefit  of  a  second  trial."  The 
case  of  State  v.  Leak,  90  N.  C,  655,  sustains  the  same  view. 

Judgment  reversed,  and  a  venire  de  novo  awarded.  Let 
this  be  certified  to  the  superior  court  of  Forsyth  county,  to 
the  end  that  that  court  may  proceed  further  in  the  action 
according  to  law. 

Venire  de  novo. 


STATE  V.  HENRY  KENNEDY. 

Homicide,  evidence  and  judge* 8  charge  in. 

1.  Where  the  evidenoe  showed  that  the  prisoner  oould  have  eseaped 
the  threatened  violence  of  the  deceased,  bat  slew  him  in  the  diHt- 
culty  which  ensued,  and  the  judge  charged  the  Jury,  ''that  if  the 
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prisoner  was  so  situated  that  he  oonld  escape,  bnt  preferred  to 
shoot  rather  than  to  eseape,  he  would  at  least  be  goilty  of  man- 
slaughter." Held  no  error,  and  the  jury  were  warranted  hi  re- 
turning a  verdict  of  manslaughter. 

2.  The  words  ''at  least,"  &c.,  were  used  in  the  sense  of  ''clearly  a 
case  of  manslaughter,"  and  did  not  present  the.  case  as  one  of 
murder  or  manslaughter — ^taken  in  connection  with  other  {Mtrts  of 
the  charge  and  the  prisoner's  plea  of  self-defence. 

(/State  y.  Floyd,  6  Jones,  892;  8tate  v.  Taciket,  1  Hawks,  210;  State  y. 
SUick,  2  Winst.,  56;  State  y.  Massage,  65  N.  C,  480;  State  y.  Ear- 
ris,  1  Jones,  190;  State  y.  Dixon,  75  N.  C,  275;  State  v.  ffiU,  4 
Dev.  &  Bat.,  491;  State  y.  Ingold,  4  Jones,  216,  cited  and  ap- 
proved.) 

Indictment  for  murder  tried  at  Spring  Term,  1883.  of 
Lbnoir  Superior  Court,  before  McKay,  J, 

The  prisoner  was  indicted  for  the  murder  of  Lewis  Groom. 
At  fall  term,  1882,  he  was  pat  upon  his  trial,  but  the  jury 
failing  to  agree  upon  a  verdict,  there  was  a  oastrial  and  at 
spring  term,  1883,  he  was  again  put  upon  his  trial.  There 
WAS  a  verdict  of  manslaughter  and  judgment  of  the  court, 
from  which  the  prisoner  appealed. 

That  part  of  the  evidence  produced  on  the  trial  and  sent 
np  as  material  to  a  proper  understanding  of  the  questions 
presented  by  the  exceptions  is  as  follows  : 

A  witness,  Robert  Wright,  testified  that  he  was  with  the 
prisoner  at  the  house  of  the  deceased,  that  they  went  there 
for  some  fresh  meat,  as  they  had  been  notified  that  he  had 
some  for  sale;  they  went  in  at  the  back  door,  and  had  some 
conversation,  and  the  deceased's  wife  gave  prisoner  some 
cakes,  and  witness  asked  for  and  she  gave  him  some  cakes, 
and  witness  said  to  prisoner,  'Met  us  go  home,"  and  prisoner 
replied,  "go  on,"  that  he  would  overtake  witness,  and  the 
witness  then  went  on,  and  after  going  thirty  or  forty  yards 
saw  prisoner  coming  and  some  one  behind  him  running; 
that  witness  stopped  in  a  cotton  row,  as  it  was  in  a  cotton 
field,  and  got  out  of  the  path ;  that  the  deceased  threw  a 
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brick-bat  "right  down"  the  path  towards  the  prisoner;  that 
there  was  a  part  of  a  brick-bat  ''right  by  the  path ;"  that 
deceased  went  "right  on  ;"  the  prisoner  said,  "stand  back 
don't  come  on  me ;"  the  prisoner  said  that  three  times,  and 
he  further  said,  "if  you  come  on  me  I  will  shoot  you  ;"  the 
deceased  said,  "shoot  and  be  dammed  ;"  that  the  deceased 
went  on,  had  another  brick  in  his  hand,  about  two-thirds  of 
a  brick,  at  least  more  than  half  a  brick  ;  that  he  got  as  close 
to  prisoner  as  within  ten  feet  of  him,  and  the  prisoner  fired 
the  pistol,  and  deceased  came  by  witness  running  ;  that  be- 
fore the  shot  the  deceased  came  by  the  witness  running; 
that  he  stopped  to  get  the  brick  bat ;  he  was  in  a  half  walk 
and  a  half-trot;  that  he  then  slackened  his  pace,  then  the 
prisoner  shot ;  there  was  a  half  brick  two  or  three  feet 
from  his  blood,  and  a  pile  of  brick  along  the  path  between 
the  house  from  which  they  came  and  where  deceased  fell 
after  he  was  shot ;  that  the  brick  found  near  the  blood  looked 
like  it  had  been  thrown.  This  witness  was  the  only  witness 
present  at  the  time  of  the  homicide. 

There  was  evidence  to  show  that  the  general  character  of 
the  deceased  was  bad  for  violence,  that  he  weighed  one  hun- 
dred and  eighty,  or  one  hundred  and  eighty-five  pounds, 
that  he  had  had  his  leg  broken,  but  was  as  good  a  man  af 
ter  that  as  before. 

There  was  other  testimony  as  to  the  character  of  the 
ground  where  the  deceased  was  slain. 

The  wife  of  the  deceased  testified,  that  after  the  prisoner 
left  the  house,  she  went  out  to  get  some  wood,  and  she  saw 
some  one  coming  out  from  under  the  house  of  deceased; 
that  he  (her  husband)  came  up  and  struck  her,  and  started 
to  kick  her,  and  she  left ;  that  while  going  ofip,  she  beard  a 
pistol  shot;  she  then  came  back,  and  saw  her  husband  shot 
in  the  eye. 

There  was  much  testimony  circumstantial  in  its  charae- 
ter,  ofiered  in  corrboration,  ^xplajiation  and  contrftdiotioD. 
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There  was  no  exception  to  the  charge  of  the  judge  to  the 
jury,  nor  was  there  any  exception  to  the  rulings  of  the  court 
upon  questions  of  evidence.  The  jury  retired  to  consider 
of  their  verdict,  and  after  having  been  absent  for  some  time, 
came  into  court,  and  upon  being  asked  if  they  had  agreed 
upon  a  verdict,  answered  that  they  had  not.  A  member  of 
the  jury,  speaking  for  the  jury  in  the  presence  ot  the  pris- 
oner and  his  counsel,  in  open  court,  asked  :  "  How  far  a  man 
would  have  to  run  in  the  street  before  he  would  be  pressed 
to  the  wall  ?"  The  court  replied  that,  "  that  was  a  question  of 
fact  for  your  common  sense  under  the  law  as  laid  down  by 
the  court."  The  court  said  further, "  If  a  man  were  pressing 
upon  another  in  the  street  with  a  shot-gun,  then  the  man 
thus  pressed,  would  be  put  to  the  wall.  Or,  if  a  man  were 
pressing  upon  another  with  a  pistol,  and  it  was  as  danger- 
ous to  flee  as  to  stand,  then  he  would  be  put  to  the  wall. 
But  if  one  were  pressing  upon  another  with  a  brick  in  an 
open  field,  that  would  not  be  putting  him  to  the  wall,  if  the 
one  assailed  could  escape,  unless  the  assault  was  fierce  and 
sudden  the  shot  which  slew  the  deceased  was  fired  during 
excitement  and  surprise,  and  then  the  prisoner  would  be 
guilty  of  nothing.  But,  if  so  situated  that  he  could  escape, 
but  he  preferred  to  shoot  rather  than  to  escape,  then  he 
would  at  least  be  guilty  of  manslaughter." 

To  the  latter  charge  the  prisoner  excepted  and  appealed 
from  the  judgment  pronounced. 

Attorney 'Oeneraly  for  the  State. 
No  counsel  for  the  prisoner. 

Mbrrimon,  J.,  after  stating  the  above.    The  exception  of 
the  prisoner  fails  to  specify  any  particular  ground  of  objec 
tion  to  the  instruction  of  the  jury  complained  of,  and  as  we 
were  not  favored  with  an  argument  in  his  behalf,  we  are 
left  to  see  whether  in  any. aspect,. it  can  be  sustained. 
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It  seems  that  tbe  defence  relied  upon  was  that  of  self  de- 
fence, and  it  was  insisted  first,  that  tbe  evidence  produced 
on  tbe  trial  did  not  warrant  the  instruction  excepted  to,  and 
secondly,  that  if  it  did,  and  the  jury  should  find  the  facts  to 
be  as  supposed  by  the  instruction,  the  prisoner  was  not  guilty 
of  manslaughter. 

The  court,  in  reply  to  an  inquiry  by  the  jury,  after  stat- 
ing several  propositions  of  law  bearing  upon  the  evidence, 
to  which  there  was  no  exception,  said,  "But,  if  so  situated 
that  he  could  escape,  but  he  preferred  to  shoot  rather  than 
to  escape,  then  he  would  be  at  least  guilty  of  manslaughter." 

We  think  that  the  prisoner  has  no  just  grounds  of  com- 
plaint at  this  instruction.  It  was  a  favorable  statement  of 
the  law  for  him,  and  the  evidence  was  such  as  thai  it  was  the 
duty  of  the  court  to  submit  it  to  the  jury  in  the  aspect  of 
manslaughter. 

Manslaughter,  at  the  common  law  and  in  this  state,  is  the 
unlawful  and  felonious  killing  of  another  without  malice, 
either  express  or  implied.  It  is  the  absence  of  malice  that 
distinguishes  it  from  murder.  Murder  is  of  malice  in  a 
wicked  heart.  'Voluntary  manslaughter  arises  from  sad- 
den  heat  of  passion.  Manslaughter  is  divided  into  two 
branches:  First,  it  is  voluntary,  as  where  one  slays  another 
without  any  malice  on  a  sudden  quarrel,  or  in  the  heat  of 
passion;  secondly,  involuntary,  as  where  one,  while  doiug 
some  unlawful  act,  unintentionally  kills  another;  or  while 
doing  a  lawful  act  in  an  unlawful  way,  without  due  caution 
and  circumspection,  kills  another.  And  generally*,  when  an 
involuntary  killing  happens  inconsequence  of  an  unlawful 
act,  it  will  be  either  murder  or  manslaughter,  according  to 
the  nature  of  the  act  that  occasioned  it.  If  the  killing  be  done 
in  the  prosecution  of  a  felonious  intent,  or  if  the  act  done 
naturally  tended  to  bloodshed,  it  will  be  murder,  but,  if  do 
more  was  intended  than  a  mere  civil  trespass,  it  will  only 
amount  to  manslaughter.  4  Bl.  Com.,  191;  Am.  Law  of 
Hom.,  35  (1st  Ed.). 


k. 
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If  two  persons  apon  a  sudden  quarrel  fight,  and  one  kill 
the  other,  it  is  voluntary  manslaughter,  State  v.  Floyd,  6 
Jones,  392,  because  the  slaying  is  of  the  heat  of  passion, 
and  not  of  malice.  So  also,  if  a  man  be  greatly  provoked,  as 
by  pulling  his  nose,  or  slapping  his  face,  or  other  like  great 
personal  indignity  is  offered  him,  and  he  at  once  slays  the 
aggressor,  this  is  not  excusable,  se  defendendo^  because  there 
is  no  absolute  necessity  to  do  it  to  protect  himself;  it  is  man^ 
slaughter.  It  was  said  in  State  v.  Tacket,  1  Hawks,  210,  "  that 
if  an  assault,  made  with  violence  or  under  circumstances  of 
indignity  upon  a  man's  person,  be  resented  immediately  by 
the  death  of  the  aggressor,  and  he  who  is  assaulted  act  in 
the  heat  of  blood  and  upon  that  provocation,  it  will  be  man- 
slaughter.'' So  also,  it  was  said  in  State  y.  EUick,  2  Winst., 
56,  that  if  A  is  about  to  strike  B,  who  is  unwilling  to  enter 
into  the  fight  and  shows  such  unwillingness  by  words  and 
actions,  or  otherwise,  by  going  back,  or  warns  A  not  to 
strike,  and  A  presses  on  and  strikes,  or  attempts  to  strike, 
and  thereupon  B  kills  with  a  deadly  weapon,  it  is  man- 
slaughter, for  there  is  a  legal  provocation,  and  the  law 
ascribes  the  killing  to  '^heat  of  blood,''  and  not  to  malice. 
To  the  like  effect  is  State  v.  Massagef  65  N.  C,  480. 

It  is  certainly  true,  as  a  general  rule,  that  where  one  is  at- 
tacked by  another  who  intends  to  murder  him,  he  may,  if  need 
be,  kill  the  assailant,  and  he  would  in  such  case  be  justified, 
and  where  the  attack  is  made  with  murderous  intent,  the 
person  attacked  is  not  bound  to  flee,  but  he  may  stand  and 
kill  his  adversary  if  need  be.  State  v.  Harris,  1  Jones,  190; 
State  V.  Dixon,  75  N.  C,  275,  and  cases  there  cited.  But  this 
rule  does  not  apply  in  cases  where  the  attack  is  a  mere  as- 
sault. In  such  case,  the  person  assaulted  shall  not  stand 
and  kill  his  adversary,  if  there  be  a  way  of  escape  for  him, 
but  be  may  be  allowed  to  repel  force  by  force,  and  give  blow 
for  blow.  2  Bish.  Crim.  Law,  §  633  et  seq.,  State  v.  Dixon 
mpra. 

37 
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To  reduce  homicide  to  the  degree  of  self-defence,  it  must 
be  shown,  that  the  slayer  was  closely  pressed  by  the  assail* 
ant,  and  that  he  retreated  as  far  as  he  conveniently  or  safely 
could,  in  good  faith,  with  the  honest  intent  to  avoid  the 
violence  of  the  assault.  The  jury  must  be  satisfied  that, 
unless  he  had  killed  the  assailant,  he  was  in  imminent  and 
manifest  danger,  either  of  losing  his  own  life,  or  suffering 
enormous  bodily  harm.  4  Greenl.  on  Ev.,  §  116;  Am.  Law 
Horn.,  36,  212;  State  v.  Hill,  4  Dev.  &  Bat.,  491. 

In  case  of  mutual  conflict,  in  order  to  establish  the  de- 
fence of  self-defence,  it  must  appear  that  the  party  kill- 
ing had  retreated  either  as  far  as  he  could  by  reason  of 
some  interposing  obstacle,  as  a  wall,  or  the  like,  or  as  far  as 
the  fierceness  of  the  assault  would  allow.  There  may  be 
cases,  though  they  are  rare,  and  of  dangerous  application, 
where  a  man  in  personal  conflict  may  kill  his  assailant 
without  retreating  to  the  wall.  The  assault  in  such  case 
must  have  been  so  fierce  as  not  to  allow  the  person  assailed 
to  yield  at  all  without  manifest  danger  to  his  life,  or  of  enor- 
mous bodily  harm  ;  then  if  there  be  no  other  way  of  saving 
his  life,  or  avoiding  such  harm,  he  may  kill  his  adversary 
instantly.  The  recognized  distinction  between  this  kind  of 
homicide  and  manslaughter  is,  that  here  the  slayer  could 
not  escape  if  he  would  ;  in  manslaughter  he  would  not  es- 
cape if  he  could.     Am.  Law  Hom.,  213. 

It  has  been  held  in  a  case  where,  in  the  course  of  a  qaa^ 
rel,  the  prisoner  was  menaced  by  the  deceased,  (wboee 
strength  was  greater  than  his  own)  with  a  brick-bat,  and  the 
prisoner  could  have  escaped  by  flight,  but  choosing  to  do 
so,  turned  around  and  mortally  wounded  his  assailant  with 
a  dagger  which  he  had  concealed  on  his  person,  that  the 
prisoner  was  guilty  of  manslaughter.  People  v.  Anderfmf 
2  Wheeler's  C  C,  408 ;  People  v.  Oarratson,  lb.,  348 ;  Am. 
Law  Hom.,  214. 

Now,  applying  these  principles  of  law  to  the  case  before 
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us,  it  18  very  clear  that  if  the  facts  of  the  case  were  as  sup- 
posed by  the  instruction  excepted  to,  the  prisoner  was  guilty 
of  manslaughter.  It  cannot  be  said  that  he  was  in  immi- 
nent danger  of  losing  his  life,  nor  was  he  about  to  suffer 
enormous  bodily  harm.  The  deceased  did  not  strike  or  hit 
the  prisoner;  he  threw  one  brick-bat  in  the  direction  the 
latter  was  going ;  he  picked  up  another  and  pressed  on  after 
the  prisoner,  but  it  does  not  appear  that  be  threw  or  offered 
to  throw  it  at  him  ;  he  slackened  his  pace  as  he  approached; 
and  the  prisoner  having  warned  him  to  stand  back  and  not 
to  come  on  him,  fired  the  fatal  shot.  It  does  not  appear  at 
all  that  this  was  necessary  to  save  his  life  or  his  person  from 
great,  much  less  enormous  bodily  harm.  Nor  does  it  appear 
that  anything  stood  in  the  way  to  prevent  his  escape.  There 
was  an  open  field  about  him.  He  might  have  escaped  so 
far  as  appears,  if  he  had  desired  to  do  so.  Besides,  he  was 
armed  with  a  most  effective  deadly  weapon,  a  pistol.  He 
did  not  kill  of  necessity,  nor  were  the  circumstances  such  as 
that  he  might  stand  and  fight  and  kill.  No  man  is  justi- 
fied in  such  a  case  where  he  can  escape,  if  he  chooses,  pre- 
fers, to  shoot  and  kill.  .  He  may  not  kill  of  choice;  he  can 
only  be  justified  when  he  kills  of  necessity. 

So  that,  if  the  facts  were  that  the  prisoner  could  have  es- 
caped the  threatened  violence  of  the  deceased,  but  he  pre- 
ferred to  shoot  him  rather  than  escape,  he  was  guilty  of 
manslaughter. 

The  evidence  certainly  warranted  the  instruction  in 
question.  It  was  far  from  developing  a  case  of  manifest 
self-evidence.  In  view  of  the  evidence,  the  verdict  of  man- 
slaughter was  not  unreasonable.  It  tended  to  show,  though 
not  very  clearly,  that  the  deceased  suspected  that  the  pris- 
oner but  a  few  minutes  before  the  homicide,  had  been  too 
intimate  with  his  wife,  and  as  soon  as  he  left  the  house  of 
the  deceased,  the  latter  left  his  secret  place  of  observation, 
struck  bis  wife,  and  at  onoe  hurriedly  pursued  the  prisoner 
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some  distance  in  the  open  field,  throwing  a  brick-bat  to- 
wards him.  It  does  not  appear  that  it  reached  or  hit  him. 
That  continuing  to  move  on  rather  hurriedly,  he  picked 
up  a  second  brick-bat,  still  moving  on  towards  the  prisoner 
in  something  more  than  a  walk,  when  the  latter  said. to  him 
three  times,  "  stand  back,  don't  come  on  me;"  and  further 
said,  '*  if  you  come  on  me  I  will  shoot  you  ;  **  that  deceased 
said,  "  shoot  and  be  damned  " — moving  on,  and  having  the 
brick-bat  in  his  hand.  It  does  not  appear  that  he  offered 
to  throw  git,  until  he  got  within  ten  feet  of  the  prisoner, 
slackening  his  pac^*  as  he  approached  him,  when  the  pris- 
oner fired  the  fatal  shot. 

The  jury  might  well  find  from  the  evidence  that  the  as- 
sault was  not  so  fierce  as  to  imperil  the  life  of  the  prisoner, 
or  expose  him  to  enormous  bodily  harm,  and  that  he  did 
not  slay  the  deceased  of  necessity.  If  it  be  granted  that  he 
had  legal  provocation,  he  being  armed  with  a  pistol,  his 
warning,  and  the  defiance  of  the  deceased,  and  the  absence 
of  any  efi'ort  to  escape  the  threatened  violence,  went  strongly 
to  show  that  he  killed  the  deceased  of  choice,  and  not  of 
necessity.' 

In  the  instruction  under  consideration  the  court  said  that, 
if  the  factsfwere  such  as  supposed,  then  the  prisoner  would 
be  "  at  least  guilty  of  manslaughter."  The  words  **  at  lead" 
were  used  in  the  sense  of  dearly^  a  case  of  manslaughter. 
It  does  not  appear  that  they  were  emphasized,  or  intended 
to  imply  any  view  of  the  court  unfavorable  to  the  prisoner, 
and  in  connection  with  the  other  instruciions  then  just 
given,  they  did  not  leave  the  impression  on  the  minds  of 
the  jury,  that  the  court  thought  the  case  one  either  of  mur- 
der or  manslaughter,  and  thus  prejudice  the  prisoner  before 
the  jury.  They  were  not  used,  and  could  not  reasonably  be 
construed,  as  the  same  words  were  in  the  case  of  Stak  v. 
IngM,  4  Jones,  216.  In  that  <3a6e  they  were  so  used  as  to 
lead  the  jury  to  infer  that  the  court  inclined  to  the  opinion 
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that  it  was  murder,  taking  the  case  in  its  most  favorable 
aspect.  No  such  imerence  could  reasonably  be  drawn  in 
this  case. 

The  judgment  must  be  affirmed.  Let  this  opinion  be 
certified,  to  the  end  that  the  court  below  may  proceed  further 
in  .the  action  according  to  law.    It  is  so  ordered. 

No  error.  Affirmed. 


STATE  V.  BATON  MILLS. 

Juror — Termnt  by  the  courtesy — Middle  name — Evidence^  dying 
dedarcttiona— 'Declarations  of  prisoner  before  and  after  the  ad 
—  Confessions  of  witness. 

1.  A  tenant  by  the  courtesy  initiate  is  a  freeholder  in  the  sense  of 
that  term  as  applicable  to  the  qaalifloation  of  jnrors. 

2,  The  name  of  J.  L.  B.  summoned  as  a  juror,  was  entered  on  the 
scroll  as  '^J.  S.  B  ;*'  £^6/c^  to  be  immaterial,  since  the  use  of  a  mid- 
dle letter  forms  no  part  of  the  name. 

B.  A  juror  upon  voire  dire  stated  that  he  had  said  it  would  injure  any 
attorney  politically  with  certain  persons  to  appear  for  the  prisoner, 
and  the  prisoner's  counsel  asked  him  to  name  them ;  Held  that 
the  court  properly  ruled,  that  to  know  the  names  of  those  persons 
was  not  material  to  the  question  of  the  juror's  indlfferenoy. 

i.  Where  the  deceased  said  repeatedly,  '^I  am  bound  to  die,  I  am  shot 
in  the  side  and  back,  and  am  bleeding  internally,''  and  then  said 
he  was  shot  by  the  prisoner,  and  died  of  the  wounds  in  a  few  days 
afterwards ;  Held  admissible  as  dying  declarations,  notwithstand- 
ing that  a  physician,  between  the  time  the  declaration  was  made 
and  the  death,  used  language  to  the  deceased  calculated  to  inspire 
the  hope  of  recovery. 
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5.  Eyidence  showing  that  the  railroad  track  waa  near  the  place  of 
homicide,  and  that  the  **fast  train"  passetfsoon  after  the  shooting, 
was  properly  admitted  in  connection  with  the  circumstances  at- 
tending the  alleged  homicide. 

6.  A  declaration  of  the  prisoner  made  a  few  hours  before  the  homi- 
cide, to  the  effect  *^that  he  intended  to  have  satisfaction  before  he 
slept  that  night,"  was  pertinent  to  the  issue  and  admissible  against 
the  prisoner. 

7.  What  the  prisoner  said  after  the  homicide  is  not  admissible  for 
him,  because  the  declaration  is  not  a  part  of  the  res  gestce. 

8.  The  confession  or  declaration  of  a  witness  made  before  the  trial 
of  another  for  crime,  may  be  proved  to  contradict  his  testimony 
on  such  trial ;  and  this,  even  although  the  declaration  was  made 
onder  improper  influences.  What  weight  is  to  be  given  to  the 
declaration  is  a  question  to  be  determined  by  the  Jury.  Distinc- 
tion between  confessions  previously  made  by  the  party  chaiged 
and  confessions  of  a  witness  not  on  trial,  introduced  to  discredit 
the  witness,  pointed  out  by  Ashe,  J.,  and  the  rules  of  evidence 
governing  the  admissibility  of  the  same,  discussed. 

9.  Where  such  declaration  offered  to  contradict  is  directly,  material 
to  the  issue,  it  is  not  necessary  to  ask  the  preliminary  question  to 
call  the  witness^  attention  to  it.  This  is  only  necessary  where 
the  testimony  relates  to  some  collateral  matter  or  some  act  show- 
ing the  witness*  partiality  or  prejudice  towards  a  party  to  the  ac- 
tion. 

(P<mston  V.  Brown,  7  Jones,  161;  Wilson  v.  Arentz,  70  N.  C,  670; 
State  V.  Bagland,  76  N.  C,  12;  Wall  v.  ffinson,  1  Ired.,  276;  Flantii- 
ken  V.  Zee,  lb.,  293;  State  v.  Simmons,  6  Jones,  309;  State  v.  Bry- 
son,  2  Winst.,  86;  State  v.  Tilly,  3  Ired.,  424;  State  v.  8cott,\ 
Hawks,  24 ;  State  v.  Brandon,  8  Jones,  653 ;  State  v.  McQueen,  1 
Jones,  177;  Jones  v.  Jones,  80  N.  C,  256;  State  v.  Davis,  87  N.  C, 
614;  Eadford  v.  Rixie,  2  Dev.  &  Bat.,  39,  cited  and  approved.) 

Indictment  for  murder  tried  at  Spring  Term,  1884,  of 
Halifax  Superior  Court,  before  Avery,  J. 

The  prisoner  was  indicted  for  the  killing  of  one  Henry 
Ponton  by  shooting  him  with  a  pistol  on  the  fifth  day  of 
November,  1888. 
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Exception  1,  2,  3,  4.  The  facts  relating  to  exceptions  to 
jnrors  are  stated  in  the  opinion. 

Sam  Jarrett,  a  witness  for  the  state,  testified  that  he  knew 
the  prisoner,  and  knew  when  deceased  was  shot,  and  that 
he  saw  the  prisoner  get  oiBT  the  4  o'clock  train  at  Halifax  the 
evening  of  the  day  the  homicide  was  committed. 

G.  H.  McDaniel  testified  for  the  state  that  he  knew  the 
prisoner  and  the  deceased ;  that  prisoner  had  pawned  his 
pistol  to  the  witness  for  whiskey  and  came  into  his  shop 
about  dark  on  the  evening  of  the  homicide  and  asked  wit- 
ness for  the  pistol  and  whether  it  was  loaded.  Witness  re- 
plied that  it  was  just  as  he  had  left  it  He  seemed  excited 
and  took  a  drink  and  witness  gave  him  the  pistol.  Witness 
kept  a  bar  about  400  yards  from  Bob  Daniel's  store,  and 
about  700  yards  from  Parker's  gin-house. 

Henry  Purnell  testified  that  he  was  in  the  town  of  Hali- 
fax in  the  evening  before  deceased  was  shot  at  night ;  that 
he  saw  the  prisoner,  his  son  John  Henry  Mills  and  Colum- 
bus Cook  talking  near  Bob  Daniel's  store ;  that  John  Henry 
Mills  was  prisoner's  son  ;  that  he  saw  prisoner  laying  off  his 
hands  and  heard  prisoner  say,  *'we'll  get  him  ;"  that  one  of 
the  others  replied,  but  witness  did  not  hear  what  he  said  ; 
that  prisoner  said  Henry  l)ad  done  something,  but  witness 
did  not  understand  what ;  it  was  then  about  sun  down,  and 
witness  stopped  when  be  heard  prisoner  mention  Henry 
(witness'  name  being  Henry),  and  then  the  prisoner  and 
the  other  two  began  to  whisper. 

Witness  further  testified  that  after  he  went  into  Daniel's 
store,  Henry  Ponton,  (the  deceased)  came  in  and  handed 
Mr.  Grizzard  some  money  to  change,  and  that  prisoner  came 
in  soon  after  Ponton,  and  threw  his  arms  around  him  and 
asked  Ponton  where  he  had  been  all  day ;  that  he  had  been 
looking  for  him  all  day.  Ponton  said,  **  what  do  you  want?" 
Prisoner  said,  "  I  want  to  get  \  pint  of  whiskey  and  I  want 
you  to  drink  it  all.    I  want  you  and  me  to  have  a  damned 


r 


684  IN  THE  SUPREME  OOITRT. 

* 

State  v.  MiiiLs. 

big  time/'  Prisoner  then  went  back  into  the  bar-room,  the 
back  room  of  the  store.  Ponton  stopped  to  talk  with  witness 
and  prisoner  came  back  and  said,  '*  come  on  and  let  ns  take 
a  drink,  don't  take  up  time  to  talk  with  Jesus  Christ,  when 
I  am  talking  to  you."  Witness  further  testified  that  he  re- 
mained in  the  front  room  of  the  store  a  half  hour  later,  and 
in  coming  up  street,  heard  some  one  calling  Henry  Ponton 
in  front  of  Eliza  Price's  restaurant  about  15  steps  from 
Daniel's  store;  saw  it  was  Eaton  Mills.  Witness  beard 
Eliza  Price  say :  "  some  one  is  calling  you."  Witness  then 
saw  prisoner  and  deceased  go  arm  in  arm  towards  Daniel's 
store,  but  could  not  see  whether  they  went  in  or  passed  on. 
It  was  then  "good  dark,"  but  witness  recognized  both. 
Henry  Ponton  is  now  dead. 

Tom  Ousby  testified  that  he  kept  a  bar-room  in  the 
back  of  Daniel's  store  in  the  same  building.  Ponton 
passed  through  a  middle  door  from  Daniel's  store  to  the  bar 
kept  by  witness.  Prisoner  came  in  about  3  o'clock  in  the 
afternoon  that  dcQeased  was  shot,  and  paid  an  account  due  to 
witness,  and  went  out.  Prisoner  and  deceased  came  in 
about  dark  or  a  little  before.  Prisoner  bought  a  half  pint 
of  whiskey  and  filled  two  glasses.  Ponton  drank  one,  bat 
prisoner  did  not  touch  the  other.  Prisoner  made  witness 
fill  Ponton's  glass  again  and  Ponton  drank  it.  Prisoner 
told  Ponton  to  go  and  drink  and  not  to  wait  for  him.  The 
prisoner  then  insisted  that  Ponton  should  drink  the  glass 
poured  out  for  him  (prisoner).  Ponton  said:  "No,  I  don't 
want  any  more,  I  have  enough.  Give  it  to  Mr.  Manney." 
Prisoner  said,  "  No,  drink  it  yourself,  I  don't  want  to  treat 
any  body  but  yourself."  J.  E.  Manney  was  present,  sitting 
in  the  bar-room ;  Columbus  Cook  was  standing  with  one 
arm  on  the  bar;  John  Henry  Mills  was  sitting  behind  the 
middle  door  in  the  bar-room,  and  near  a  stove. 

After  deceased  and  prisoner  got  through,  they  walked  arm 
and  arm  by  the  store  and  sat  on  some  empty  beer  crates. 
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Prisoner  said :  "  We  are  the  best  friends  in  the  world,  ain't 
we?''  Witness  was  called  by  a  Mr.  Lancaster,  who  said  that 
Daniels  had  gone  home.  Henry  Ponton  then  got  up.  and 
walked  out.  Witness  went  out  to  see  Mr.  Daniels,  and  saw  Mr.- 
Daniels  and  deceased-talking  near  the  front  door,and  after  he 
spoke  to  Mr.  Daniels  he  met  the  prisoner  about  half  way  in 
Daniels'  store  going  towards  the  front  door ;  he  also  met  John 
Henry  Mills  coming  through  the  middle  door,  and  as  wit- 
ness passed  into  the  bar-room,  Columbus  Cook  went  towards 
the  front  door  across  the  store.  About  five  minutes  later 
witness  opened  a  side  door  and  saw  two  persons  going  to- 
wards Parker's  gin,  and  took  them  for  Columbus  Cook  and 
John  Henry  Mills.  Witness  then  went  in  and  shut  the 
door.  In  about  5  or  10  minutes  after  he  shut  the  door,  he 
heard  a  pistol  fire  twice.  In  a  second  a  man  ran  by  the 
door  and  said  :  '*  Some  one  is  shot  down  there."  The  shots 
were  fired  in  the  direction  of  Parker's  gin.  Witness  opened 
the  back  door  again  and  saw  some  one  coming  from  the 
direction  of  Parker's  gin  saying,  "  Oh  I  Oh  I"  He  went  to 
meet  him,  J.  M.  Grizzard,  Jr.,  following  witness.  He  was 
running  fast  when  witness  first  saw  him.  He  was  on  his 
knees  when  witness  got  to  him,  and  was  in  25  steps  of  the 
store.  Witness  said:  "Is  that  you,  Henry?"  Deceased  said : 
''Yes, sir.  I  am  dying,  I  am  dying.  I  have  been  shot 
three  times.  I  am  bound  to  die.  The  shot  is  inside  of  me, 
and  I  am  bound  to  die."  Witness  was  looking  at  the  wound 
on  the  head,  and  when  deceased  first  said,  ^*I  am  dying," 
witness  said,  "  I  reckon  not."  Deceased  then  said  :  '*  I  am 
bound  to  die.  The  shot  is  inside  of  me."  Deceased  then 
said :  ^*  Please  do  something  for  me,  I  am  shot  all  to  pieces." 
Witness  afterwards  saw  three  holes,  one  in  his  temple,  an- 
other in  his  side  and  a  third  in  his  back.  Witness  went  for  a 
doctor ;  saw  the  wounds  after  the  doctor  had  examined  him. 
After  he  returned  with  the  doctor,  he  heard  deceased  say 
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again  and  again,  "  I  am  bound  to  die.  I  am  shot  thne 
times.     I  am  dying." 

5th  exception.  The  solicitor  offered  to  show  the  declara- 
tions of  the  deceased,  made  after  the  witness  returned  with 
the  doctor  and  after  deceased  said  repeatedly,  "  I  am  dying/' 
'*  I  am  shot  three  times. '^  Prisoner  objected.  The  objeo- 
tion  was  overruled,  and  prisoner  excepted. 

The  witness  then  testified  as  follows : 

After  the  deceased  said  ''I  am  dying,"  he  said ''Eaton 
Mills  asked  me  to  go  to  Bob  Daniels  to  get  supper  with 
him.  We  were  going  on  together  arm  in  arm,  and  EatOD 
took  his  pistol  and  put  it  right  to  my  face  and  shot  me  for 
nothing." 

Witness  asked  deceased  where  it  occurred?  Deceased 
said :  "  Right  down  there  at  Mr.  Parker's  gin."  Deceased 
said  also,  *'  that  just  as  he  got  down  there  he  saw  two  other 
men  in  front  of  Parker's  gin."  Deceased  was  coming  from 
the  direction  of  Parker's  gin  when  witness  saw  him. 

Daniel's  store  is  about  200  yards  from  Parker's  gin.  Dan- 
iel's dwelling  is  about  300  yards  beyond  Parker's  gin  and  600 
yards  from  the  store.  The  gin  is  on  the  path  leading  from  bis 
store  to  his  dwelling  house.  •  Persons  usually  travel  that 
path  instead  of  the  road  in  going  from  his  store  to  his  house. 

There  is  an  old  railroad  track  just  in  front  of  Parker's 
gin  and  within  75  yards  of  Parker's  gin. 

6th  exception.  On  cross-examination  prisoner  proposed 
to  show  by  the  witness,  that  the  person  that  ran  by  and  said: 
*'  Somebody  has  shot  somebody"  was  Washington  Johnson 
and  that  Washington  Johnson  said  also  that  the  shooting 
occurred  near  Parker's  gin.  The  reason  given  for  offorii^ 
the  testimony  was,  that  Washington  Johnson  was  summoned 
for  the  state,  and  would  probably  be  introduced  as  a  wit- 
ness (though  he  had  not  then  been  introduced)  and  the  ies* 
timony  was  offered  to  contradict  him.  Objection  for  the 
state  was  sustained,  and  prisoner  excepted. 
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7th  exception.  W.  T.  Parker  testified  for  the  state  that 
as  he  was  coming  back  from  supper  on  the  night  referred  to 
by  other  witnesses,  and  heard  a  noise  in  Eliza  Price's  shop; 
be  went  in  and  found  Henry  Ponton  there.  .Deceased  said 
that  he  was  shot  in  the  side  and  back,  and  was  going  to 
die  ;  that  the  shot  in  the  back  was  hurting  worst ;  and  he 
was  bleeding  internally  from  that,  and  was  bound  to  die. 
He  did  not  say  anything  further  that  witness  recollects. 
The  prisoner  objected  to  proof  of  declarations  then  made 
by  deceased.  The  objection  was  overruled,  and  prisoner  ex- 
cepted. 

The  witness  further  testified  as  follows:  "Just  after  de- 
ceased said  that  he  was  bound  to  die,  witness  asked  him 
who  shot  him.  He  replied  that  Eaton  Mills  shot  him; 
witness  said,  *'  what  for?"     Deceased  said,  **  nothing." 

Eaton  Mills  was  not  arrested  till  some  time  after  that. 
A  reward  was  ofi^ered  for  him  by  the  governor  before  he 
was  arrested.  Parker's  gin  was  in  about  100  yards  of  the 
track  now  used  by  the  Wilmington  and  Weldon  railroad 
company. 

8th  exception.  The  solicitor  proposed  to  show  by  the 
witness  that  the  "fast  train  "  on  said  railroad  passed  soon 
after  the  shooting.  The  testimony  was  offered  to  be  con- 
eidered  in  connection  with  the  other  evidence,  that  prisoner, 
his  son  and  Cook,  were  seen  talking  together  and  what  was 
said ;  that  prisoner  afterwards  tried  to  make  deceased  drink 
three  glasses  of  liquor ;  that  Cook  and  John  Henry  went 
up  the  path  after  dark,  and  prisoner  followed  arm  in  arm 
with  deceased,  and  that  pistols  were  fired  about  Parker's 
gin,  as  tending  to  show  a  purpose  on  the  part  of  the  pris- 
oner to  kill  deceased  and  place  him  on  the  railroad  track 
before  the  train  should  pass.  Objection  was  overruled  and 
prisoner  excepted. 

Witness  further  testified  that  the  "  fast  train  "  arrived  at 
that  time  about  oue^half  or  three-fourths  of  an  hour  after 
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dark,  but  bad  not  yet  paesed,  when  witness  came  back 
from  supper  and  saw  deceased  at  P]:ice's  shop.  It  was  then 
about  time  for  the  train  to  pass. 

R.  H.  Daniel  testified  that  he  went  home  from  the  store 
on  the  night  when  deceased  was  shot,  saw  prisoner  and  de- 
ceased at  his  store  just  before  leaving  for  his  dwelling;  tLat 
he  had  just  reached  his  front  gate,  when  he  heard  two  or 
three  pistol  shots.  After  the  witness  reached  home,  he 
heard  a  noise  in  the  back  yard,  went  out  and  saw  Eaton 
Mills  with  a  pistol  in  his  hands,  and  ordered  him  to  leave. 
This  occurred  about  15  minutes  after  witness  reached  home. 
It  was  just  before  the  time  for  the  fast  train  to  pass. 

9th  Exception.  Washington  Johnson  testified,  that  he 
met  prisoner  and  deceased  on  the  path  leading  from  Daniel's 
store  to  his  nouse  on  the  night  when  the  shooting  occurred. 
They  were  going  arm  in  arm  towards  Daniel's.  Wit- 
ness heard  pistol  shot  some  minutes  after  he  passed  them, 
and  after  the  second  shot  the  witness  heard  deceased  cry  oat 
"Oh I  Lord,  you  have  killed  me,  don't  let  that  man  shoot 
me  any  more." 

10th  Exception.  John  H.  Ponton  testified  for  the  state 
that  he  saw  Eaton  Mills  the  day  previous  to  the  killing,  Id 
Weldon.  The  solicitor  was  allowed  to  prove  by  this  wit- 
ness, that  he  saw  Eaton  Mills,  Columbus  Cook  and  John 
Henry  Mills  together  in  Weldon  in  the  afternoon  before  de- 
ceased was  shot ;  that  he  heard  Eaton  Mills  say  to  Columbos 
Cook,  that  he  had  money  enough  to  pay  him  out  of  all  hie 
difficulties,  and  he  intended  to  have  satisfaction  before  he 
slept  that  night,  and  that  witness  saw  all  three  of  them  get 
on  the  train  going  towards  Halifax  from  Weldon  soon  afl^ 
he  heard  that.  The  prisoner  objected  to  the  competency  of 
the  testimony,  but  the  objection  was  overruled,  and  pris- 
oner excepted. 

11th  Exception.  Dr.  Ferguson  testified  for  the  state,  that 
he  had  been  a  practising  physician  for  over  two  years,  and 
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went  to  see  deceased  after  supper,  and  first  heard  deceased 
say  he  was  d}ung,  that  he  was  shot  all  to  pieces^  that  he  had 
been  shot  three  times  and  the  woand  was  bleeding  inter- 
nally. He  said  to  witness  that  he  could  not  live.  Witness 
does  not  recollect  ii  he  asked  witness  if  he  could  do  any* 
thing  for  him.  He  did  not  ask  witness  if  he  was  then  dy- 
ing. Witness  tried  to  encourage  him,  when  deceased  said 
to  witness  that  he  was  bleeding  internally  and  could  not 
live.   Just  after  that  he  made  a  statement  about  the  shooting. 

Prisoner's  counsel  objected  to  proving  the  statement  as  a 
dying  declaration,  and  the  objection  was  overruled.  Pris- 
oner excepted. 

Deceased  said  to  witness  that  Eaton  Mills  took  him  off 
from  the  store  in  a  very  friendly  manner  walking  arm  in 
arm,  and  when  they  got  to  the  old  railroad  track  near  Par- 
ker's gin,  prisoner  stopped,  and  the  first  thing  he  (deceased) 
knew,  Eaton  Mills  had  a  pistol  pointed  at  his  eyes,  and  fired 
before  he  could  get  away, and  shot  him  three  times;  that  he 
fired  twice  before  he  (deceased)  got  loose  and  ran,  and  that 
he  fired  the  fatal  shot  as  he  (deceased)  was  running. 

Witness  further  testified  that  deceased  died  from  secon- 
dary hemorrhage  caused  by  the  wound  in  the  back. 

On  cross-examination,  the  witness  testified  that  on  Fri- 
day, two  days  after  deceased  had  been  wounded,  he  encour- 
aged deceased  and  told  him  he  thought  he  might  get  well, 
and  deceased  seemed  more  cheerful,  and  said  he  was  better; 
that  witness  had  not  then  examined  the  wound  in  the  back. 
Prisoner's  counsel  then  moved  the  court  to  rule  out  all  proof 
of  dying  declarations  shown  by  the  witness  to  have  been 
made  on  the  night  he  was  wounded.  The  deceased  died 
on  the  Friday  following.  The  motion  was  refused,  and 
prisoner  excepted. 

12th  Exception.  John  Henry  Mills  was  introduced  for 
the  prisoner,  and  testified  as  follows :  Witness  and  Columbus 
Cook  were  tried  for  killing  deceased,  and  were  acquitted. 
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On  Wednesday  be  went  to  Weldon  to  get  some  money  from 
his  father  (the  prisoner)  and  then  he  and  Columbus  Cook 
went  with  the  prisoner  to  Halifax  before  sunset.  He  was 
in  Bob  Daniel's  store,  and  was  also  in  Ousby's  bar-room ; 
started  with  Columbus  Cook  to  Mr.  Daniel's  house  and  on 
the  way  passed  Parker's  gin.  They  stopped  at  Parker's  gin 
and  while  they  were  at  the  gin  the  prisoner  passed  along 
the  path  alone.  He  passed  very  near  to  them  but  did  not 
appear  to  see  them. 

There  was  fire  in  the  engine  and  witness  lighted  a  cigar 
after  prisoner  passed.  Prisoner  was  walking  very  fast  to- 
wards Bob  Daniel's,  and  had  gotten  about  fifty  yards  from 
witness  on  the  path  when  witness  heard  something  like  a 
rock  thrown  against  a  tree.  He  then  heard  something  like 
a  scuffle  and  he  and  Cook  started  towards  where  they  heard 
the  noise.  He  met  some  one  before  he  got  to  prisoner,  does 
not  know  who  it  was,  but  heard  him  say,  "Oh  I  you've  shot 
me."  He  was  coming  towards  the  town.  Witness  was  in 
about  two  yards  of  the  railroad  track,  when  the  man 
passed. 

After  that,  witness  and  Cook  went  on  and  found  prisoner 
just  on  tlie  other  side  of  the  old  railroad  in  the  path  going 
to  Mr.  Daniel's.  Witness  had  heard  the  report  of  three  pis- 
tol shots  before  he  reach  his  father. 

The  prisoner  proposed  to  show  by  the  witness,  what  pris- 
oner said  about  the  shooting  and  how  prisoner  said  it  OC' 
curred,  as  a  part-of  the  res  gestsb.  Objection  by  the  state  was 
sustained,  and  prisoner  excepted. 

The  witness  further  testified  that  prisoner  had  a  scar  on 
his  forehead,  and  that  he  felt  something  like  blood  on  his 
forehead. 

The  prisoner  testified  (among  other  things  not  material), 
that  as  he  was  going  along  the  path,  he  was  suddenly  as- 
sailed by  deceased  with  a  deadly  weapon  and  knocked  down, 
and  that  he  shot  deoeased  while  lying  on  his  back. 
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13th  Exception.  Garland  White  testified  for  the  prisoner^ 
that  he  is  a  minister  of  the  g08f>el  and  has  been  for  thirty 
years.  Counsel  for  the  prisoner  proposed  to  ask  this  witness 
the  following  question :  ''During  the  last  thirty  years  have 
you,  as  a  minister,  been  often  at  the  death-bed  of  people  of 
your  race  (colored)  and  heard  their  dying  declarations  ?" 
"If  so,  do  you  think  from  your  observation  and  experience 
that  you  can  estimate  the  weight  that  should  be  given  to 
such  declarations  of  colored  people  in  extremis  f"  The  solic- 
itor objected.    Objection  sustained.     Exception. 

14th  Exception.  J.  H.  House  was  introduced  as  a  witness 
for  the  state  in  reply,  and  testified  that  while  acting  as  dep- 
uty sheriff,  he  arrested  John  Henry  Mills  (who  was  exam- 
ined as  a  witness  for  prisoner).  He  was  arrested  on  the 
charge  of  the  killing  of  Henry  Ponton.  He  arrested  him 
near  Littleton;  several  men  were  along  but  there  was  no  vio- 
lence, and  no  display  of  arms,  and  that  no  threats  were  at 
any  time  made  against  him,  nor  were  any  inducements  of- 
fered to  him  to  make  a  statement.  John  Henry  Mills  has 
since  been  tried  and  acquitted  of  the  charge.  After  witness 
arrested  him,  he  was  riding  behind  witness  on  his  horse, 
and  some  other  persons  were  along,  when  John  Henry  Mills 
said  to  witness,  "I  want  to  speak  to  you,  pull  your  horse 
back."  He  said,  "Mr.  House,  is  a  man  responsible  for  what 
another  man  does?"  He  said  he  wanted  to  tell  witness 
something,  and  hesitated.  Witness  said  to  him,  "I  reckon 
it  would  be  the  best  for  you  to  make  a  clean  breast  of  it." 
The  solicitor  proposed  to  offer  the  declarations  of  John 
Henry  Mills  then  and  there  made,  not  as  substantive  testi- 
mony against  the  prisoner,  but  to  contradict  the  testimony 
of  said  John  Henry  on  behalf  of  the  prisoner.  The  court 
admitted  the  testimony,  after  objection  by  the  prisoner,  for 
the  purpose  only  of  contradiction,  and  instructed  the  jury, 
that  it  was  to  be  considered  only  as  tending  to  show  the 
circumstanoes  under  which  deceased  was  wounded. 
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Witness  then  testified,  that  the  witness  John  Henry  Mills 
told  him,  that  Cook  came  for  his  father,  and  his  father  went 
to  Littleton  for  him  (John  Henry)  and  his  mother  objected 
to  his  going ;  that  he  and  the  prisoner  and  Cook  went  to 
Weldon,  thence  to  Halifax,  and  found  Ponton  and  went 
around  drinking  with  him,  and  that  he  and  Cook  left  them 
in  a  bar-room  and  went  on  to  an  engine ;  that  in  a  few  mo- 
ments deceased  and  prisoner  came  along,  walking  arm  in 
arm,  and  passed  near  him  and  Cook ;  that  they  had  gone 
but  a  short  distance,  when  prisoner  shot  Ponton,  and  Pon- 
ton said:  "Oh!  Eaton,  you've  killed  me  I  What  did  you 
shoot  me  for?"  The  deceased  got  up  and  ran,  and  Eaton 
shot  him  the  third  time ;  at  that  time  prisoner  came  to  them 
and  said  :  "  I  have  killed  the  d — d  scoundrel,  and  now  I  want 
to  kill  Olive  Perkins ;"  that  prisoner  proposed  they  should 
go  with  him ;  that  they  ran  off  to  the  railroad  and  hid  in 
the  bushes  and  took  the  train  for  Weldon  soon  after;  that 
he  did  not  see  prisoner  for  several  days,  and  prisoner  sent 
for  him  and  his  mother  and  said,  that  either  he  (the  pris- 
oner) or  John  Henry  must  leave  the  country;  that  he 
wanted  him  (John  Henry)  to  leave,  but  his  mother  objected 
and  told  prisoner  he  must  leave. 

It  was  admitted  by  the  solicitor  that  if  Hulda  Williams 
was  present,  she  would  testify  in  behalf  of  the  prisoner, 
"  that  the  prisoner  was  at  her  house  about  seven  miles  from 
Halifax,  on  Friday  morning  after  deceased  was  mortally 
wounded,  and  that  the  prisoner  was  then  severely  wounded 
on  the  forehead. 

The  jury  found  the  prisoner  guilty  and  from  the  judg- 
ment pronounced,  the  prisoner  appealed. 

Attorney-  General,  for  the  State. 
No  counsel  for  prisoner. 

AsHB,  J.     We  have  examined  the  record  in  this  case  with 
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that  care  which  is  due  to  the  consideration  of  the  serious 
crime  with  which  the  prisoner  is  charged.  He  has  filed  a 
great  many  exceptions,  some  of  which  are  perfectly  frivolous, 
but  to  such  as  are  worthy  of  consideration  we  proceed  to 
give  the  conclusions  to  which  we  have  been  led. 

1.  The  exception  to  the  ruling  of  the  court,  that  the  juror 
was  a  free-holder,  who  had  married  a  woman  seized  of  land, 
and  had  children  by  her  born  alive,  cannot  be  sustained. 
The  record  does  not  show  when  the  marriage  took  place» 
nor  does  it  show  whether  the  juror  was  summoned  on  the 
original  panel  or  on  the  special  venire.  If  on  the  original 
pan.  1,  he  was  not  required  to  be  a  free-holder,  (Thb  Code, 
§  1722),  and  in  that  case,  thou^i  there  might  have  been  er- 
ror in  the  ruling,  it  could  not  have  prejudiced  the  prisoner. 

If  he  was  married  and  the  land  acquired  by  his  wife  be- 
fore the  adoption  of  the  constitution  of  1868,  called  the 
"  marriage  act,"  he  was  a  tenant  by  the  courtesy  initiate 
notwithstanding  the  act  of  1848.  Houston  v.  Brown^  7  Jones, 
161.  And  if  he  was  tenant  by  the  courtesy  initiate,  he  was 
necessarily  entitled  to  the  possession,  l^ilson  v.  Arentz,  70 
N.  C,  670.  And  if  entitled  to  the  possession,  he  had  a  right 
to  the  perr.ancy  of  the  rents  and  profits,  and  that  in  con- 
templation of  law  made  him  a  free-holder,  in  the  sense  of 
that  term  as  applicable  to  the  qualification  of  jurors,  al- 
though he  might  not  be  seized  of  the  legal  estate.  Skde  v- 
Ragland,  75  N.  C,  12, 

The  court  held  the  juror  was  a  free-holder  and  we  must 
presume  he  was  either  a  juror  on  the  original  panel  or  a 
tenant  by  the  courtesy  initiate;  for  unless  the  appellant  dis- 
tinctly points  out  the  error  sought  to  be  reviewed,  this  court 
will  presume  the  ruling  of  the  court  below  to  have  been  right. 
WoJi  v.  Hina&ii,  1  Ired.,  276 ;  ilanniken  v.  Lee,  lb.,  298. 

2.  There  is  no  force  in  the  objection  that  the  name  of  J. 
L.  Butt,  summoned  by  the  sheriff  as  a  juror,  was  entered 
on  a  scroll  as  *'  J.  S.  Butt."    *'  J."  was  the  initial  of  the 

38 
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first  christian  name  in  both,  and  the  initial  of  the  second 
christian  name  is  unimportant.  It  is  held  that  the  use  of 
a  middle  letter  forms  no  part  of  the  name.  Roscoe's  Grim. 
Evi.,  81,  note  1,  and  McKoy  v.  Speehy  8  Texas,  376 ;  King  v. 
Hutchins,  8  Foster,  561 ;  Oakin  v.  Davis,  —  111.,  257 ;  14 
Barb.,  269.  The  objection  came  too  late.  It  should  have 
been  taken  before  the  nameof  the  juror,  who  seems  to  have 
been  summoned  on  the  special  venire,  was  put  in  the  box, 
Slate  V.  Simmons,  6  Jones,  309,  and  in  no  way  could  the  pris- 
oner have  been  prejudiced,  for  there  was  no  such  man  in 
the  county  as  *'J.  S.  Butt." 

3  and  4.  When  a  juror  examined  on  hi^voire  dire  replied 
to  a  question  asked  him,  '*that  he  had  said  it  would  ruin  or 
injure  any  lawyer  politically  with  certain  persons  in  the 
county  to  appear  for  the  prisoner,"  and  the  juror  was  asked 
by  prisoner's  counsel  to  name  th^  m,  the  court  very  properly 
held  that  it  was  not  material  upon  the  question  of  fairness 
of  the  juror  to  know  these  names.  It  seems  to  have  been 
the  object  of  the  prisoner  to  introduce  politics  into  the  jury 
box,  and  ii  was  clearly  the  duty  of  the  court  to  exclude  any 
such  influences  from  the  jury. 

5,  7,  9  and  11.  There  is  no  merit  in  the  exception  to  the 
ruling  of  the  court  in  receiving  the  dying  declarations  of  the 
deceased. 

The  rule  for  the  admission  of  such  testimony  is  thus  laid 
down  in  Taylor  on  Evidence,  §648:      • 

1.  *'At  the  time  they  were  made,  the  declarant  should 
have  been  in  actual  danger  oiA^eXh,  2.  That  he  should  Lave 
a  full  apprehension  of  his  danger;  and  3.  That  death  should 
have  ensued." 

From  the  time  the  deceased  was  shot,  up  to  the  time  he 
made  the  declaration  as  testified  to  by  the  witness  Ousby, 
he  was  heard  repeatedly  to  say,  **I  am  bound  to  die."  He 
told  the  witness  Parker  that  he  was  shot  in  the  side  and 
back,  and  was  bleeding  internally,  and  "was  bound  to  die.'' 


OCTOBER  TERM,  1884.  595 

Statb  «.  MniLS. 

Before  the  declarations  of  deceased  as  testified  to  by  Dr. 
Ferguson,  on  the  uight  of  the  shooting,  deceased  said  to 
witness  that  he  **was  dying ;"  that  "he  was  shot  all  to  pieces ; 
that  he  had  been  shot  three  times  and  the  wound  was  bleed- 
ing internally,  and  he  could  not  live/'  This  witness,  on 
cross-examination,  stated  that  on  Friday,  two  days  after  the 
shooting,  he  fbld  the  deceased  '^that  he  thought  he  might 
get  well,  and  deceased  seemed  more  cheerful  and  said  he 
Vas  better,' ''  that  the  witness  had  not  then  examined  the 
wound  in  the  back  ;  that  the  deceased  died,  from  secondary 
hemorrhage  caused  by  the  wounds,  on  the  Sunday  following. 

•The  prisoner's  objection  to  the  admission  of  the  declara- 
tions seemed  Uj  have  been  i^unded  upon  the  fact  that  the 
physician,  two  days  after,  gave  hopes  of  recovery  to  the  de- 
ceased by  telling  him  he  thought  he  might  get  well.  How- 
ever that  might  have  been,  it  did  not  affect  the  admissibility 
of  the  testimony.  The  deceased  was  manifestly  in  the  appre- 
hension of  impefnding  death  when  he  made  both  the  declara- 
tions. He  was  in  the  actual  danger  of  death  and  did  die 
from  the  effects  of  the  wounds. 

This  sufficed  to  make  the  declarations  admissible,  and  no 
hope  of  recovery  subsequently  inspired  could  render  them 
incompetent.     State  v.  Tilghman,  11  Ired.,  5513. 

6.  The  objection  to  the  rejection  of  testimony  to  contra- 
dict the  witness,  Washington  Johnson,  before  he  was  exam- 
ined, is  too  frivolous. 

8.  There  is  nothing  in  the  exception  to  the  admission  of 
evidence  that  the  **fast  train"  on  the  railroad  passed  soon 
after  the  shooting  and  the  track  was  near  the  gin-house 
when  the  shooting  was  done.  It  was  offered  in  support 
of  the  theory  entertained  by  the  solicitor  that  the  prisoner, 
assisted  by  his  son  and  Cook,  proposed  to  kill  the  deceased, 
and  place  his  body  on  the  track.  Whatever  may  have  been 
the  motive  of  the  prisoner  in  conducting  the  deceased,  after 
plying  him  with  whiskey,  to  the  gin-house,  which^stood  not 
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far  from  the  railroad  track,  and  tbeu  shooting  him  in  the 
presence  of  bis  son  and  Cook  just  before  the  train  was  to 
pass,  the  theory  is  not  without  probability,  and  there  was  no 
error  in  receiving  the  evidence. 

10.  The  state  was  allowed  to  prove  that  prisoner  and 
John  Henry  Mills  and  Columbus  Cook  were  seen  together 
in  Weldon  in  the  afternoon  of  the  day  the  deceased  was 
shot,  and  the  prisoner  was  heard  to  say  to  Columbus  Cook, 
"  that  he  had  money  enough  to  pay  him  out  of  all  his  diffi- 
culties, and  he  intended  to  have  satisfaction  before  he  slept 
that  night,"  and  afterwards  all  three  of  them  got  on  the 
train  going  from  Weldon  to  Halifax.  The  declarations  of 
a  prisoner  are  always  evidence  against  him  when  pertinent 
to  the  issue.  State  v.  Brysoii,  2  Winst.,  86.  Here  was  a 
declaration  involving  a  threat,  and  in  a  few  hours  the  de- 
ceased was  shot  by  the  prisoner.  The  most  reasonable  in- 
ference is,  that  the  threat  was  made  against  the  deceased. 
The  evidence  was  clearly  pertinent  and  admissible. 

12.  The  prisoner,  in  defence,  offered  to  prove  a  statement 
made  by  him  soon  after  the  shooting  as  to  how  it  occurred, 
but  it  was  properly  ruled  out  by  the  court.  No  declarations 
of  a  prisoner  made  after  the  commission  of  a  homicide,  as 
to  the  manner  of  the  transaction,  that  are  not  of  the  res  ^es- 
tsSy  are  admissible.  State  v.  Brandon,  8  Jones,  463 ;  State  v. 
TUly,  3  Ired.,  424 ;  State  v.  ScoU,  1  Hawks,  24.  The  state- 
ment of  the  case  excludes  the  idea  that  thev  were  of  this 
nature.  The  declarations  proposed  to  be  proved  were  after 
the  act  was  past  and  done. 

13.  The  prisoner,  to  impeach  the  dying  declarations  of 
the  deceased,  proposed  to  proved  by  one  Garland  White,  a 
minister  of  the  Oospel,  what  weight  was  to  be  attached  to 
the  dying  declarations  of  colored  persons  in  extremis.  The 
court  properly  ruled  it  out.  This  exception  needs  no 
oomment. 
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14.  The  last  exception  taken  by  the  prisoner  was  to  the 
declarations  of  John  Henry  Mills  when  he  was  arrested  by 
the  sheriff  under  a  charge  of  the  state  for  killing  Henry 
Ponton,  the  deceased,  for  he  had  been  tried  for  that  offence 
and  acquitted.  This  evidence  was  offered  by  the  state,  not 
as  substantive  evidence,  but  for  the  purpose  of  contradicting 
the  testimony  which  John  Henry  Mills  had  given  in 
behalf  of  the  prisoner  on  the  trial  of  this  case.  The  tes- 
timony we  think  was  competent  for  that  purpose. 

The  ground  of  that  objection  is  not  stated,  but  we  presume 
it  was  upon  the  ground  the  statement  made  by  John  Henry 
Mills  to  the  witness,  the  deputy  sheriff,  when  he  was  ar- 
rested, was  made  under  the  influence  of  hope  excited  by  the 
remark  of  the  oflScer  "  that  he  reckoned  it  would  be  best  for 
him  to  make  a  clear  breast  of  it." 

We  are  not  prepared  to  say  but  that  the  declaration 
made  under  those  circumstances  would  have  been  inadmis- 
sible as  a  confession  upon  the  trial  of  the  prisoner  for  the 
crime,  in  reference  to  which  the  declaration  was  made,  as 
tending  to  implicate  himself.  But  we  think  there  must 
certainly  be  a  distinction  between  a  declaration  offered  in 
evidence  as  a  confession  of  a  crime  against  a  person  charged 
therewith,  and  the  declaration  when  offered  solely  for  the 
purpose  of  contradicting  the  testimony  of  the  declarant 
given  as  a  witness  on  the  trial  of  another. 

"  A  confession  is  the  voluntary  declaration  by  a  person 
who  has  committed  a  crime  or  misdemeanor,  to  another  of 
the  agency  or  participation  of  which  he  had  in  the  same." 
Bouvier's  Law  Dictionary. 

The  confession  must  be  voluntary.  It  is  well  settled  that 
if  induced  by  the  flattery  of  hope  or  the  torture  of  fear,"  it 
is  inadmissible. 

This  is  a  rule  adopted  by  the  humanity  of  the  criminal 
code,  in  its  tenderness  for  human  life,  exclusively  for  the 
benefit  of  the  accused,  upon  his  trial  for  the  crime  confessed, 
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to  guard  him  against  the  possibility  of  the  danger  of  falsely 
implicatiug  himself  from  a  motive  of  hope  or  fear. 

But  the  principle  of  the  rule  has  no  application  to  the 
declaration,  when  offered  in  evidence  to  contradict  the  tes- 
timony given  by  the  declarant  in  his  examination  as  a  wit- 
ness on  the  criminal  trial  of  another.  In  that  case  the 
credibility  of  the  witness  is  alone  involved,  and  it  is  a  ques- 
tion for  the  jury  to  determine,  whether  his  testimony  is  af- 
fected by  the  contradictory  evidence ;  and  if  so,  to  estimate 
the  extent  to  which  it  has  been  impaired  by  the  contradic- 
tion, taking  into  consideration  all  the  circumstances  of  the 
case,  the  hopes,  the  fears  and  all  influences  that  might  have 
been  employed,  to  induce  the  declaration. 

If  the  fact  that  the  preliminary  question  was  not  put  to 
John  Henry  Mills  before  ihe  contradictory  evidence  was 
offered,  was  a  ground  of  objection  to  the  evidence,  it  is  not 
tenable.  For  the  declaration  offered  in  evidence  to  contra- 
dict him  was  directly  and  immediately  material  to  the  issue, 
and  in  such  case  it  was  not  necessary  to  ask  him  the  prelimi- 
nary question  to  call  his  attention  to  the  statement  offered 
to  contradict.  That  is  only  necessary  where  the  testimony 
of  the  witness  relates  to  some  collateral  fact,  or  some  act  of 
his  tending  to  show  his  bias,  partiality  or  prejudice  towards 
one  of  tl^e  parties  to  the  action.  But  where  the  testimony 
relates  directly  to  the  subject  of  litigation,  it  may  be  met  by 
evidence  of  contradictory  statements,  previously  made,  with- 
out asking  him  the  preliminary  question.  State  v.  McQueent 
1  Jones,  177 ;  Jones  v.  Jones,  80  N.  C,  246 ;  State  v.  Davis,  87 
N.  C,  514 ;  Radford  v.  Rice,  2  Dev.  &  Bat.,  39. 

Our  conclusion  is  there  is  no  error.  This  opinion  must 
be  certified  to  the  superior  court  of  Halifax  county,  that  the 
case  may  be  proceeded  with  in  conformity  therewith  and 
the  law  of  the  state. 

No  error.  Affirmed. 
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STATE  V.  JOSEPH  J.  WILLIAMS. 

Evidence — Orimincd  Practice — WitneB8,  impeachment  of — /Vtv- 
Ueged  Communication — Right  of  counsel  to  see  document 
handed  to  wUness. 

1.  The  practice  of  directing  witnesses  for  the  prosecution  to  be  taken 
to  the  office  of  prisoner's  counsel  and  there  examined  by  them  as 
to  what  their  testimony  will  be  on  the  trial ,  with  a  view  of  aiding 
in  the  preparation  of  the  defence,  is  disapproved,  and  the  power 
of  the  court  to  allow  it,  questioned. 

2.  The  Judge  may  perhaps  allow  counsel  to  converse  with  such  wit- 
nesses in  presence  of  some  one  representing  the  interest  of  the 
prosecution. 

5.  Wliere  a  witness  for  the  prosecution  (here  an  accomplice)  was 
sent  by  permission  of  the  court  and  solicitor,  at  the  request  of  the 
prisoner,  to  the  office  of  prisoner*s  counsel  and  was  there  exam- 
ined by  them  with  a  view  to  preparinc:  his  defence,  it  vxis  Tield  to 
be  competent  on  the  trial  of  the  prisoner  to  prove  by  one  of  the 
counsel  the  statements  made  by  the  witness,  for  the  purpose  of 
impeaching  his  testlmoney  on  the  trial — the  value  of  such  testi- 
mony under  the  attending  circumstances  being  a  question  for  the 
Jury. 

4.  The  facts  here  do  not  interfere  with  the  operation  of  the  rule  of 
evidence  which  permits  proof  of  declarations  of  a  witness  in  con- 
flict with  his  testimony  at  the  trial,  bearing  directly  upon  the 
question  at  issue,  with  a  view  of  discrediting  the  witness. 

6.  Nor  can  the  impeaching  evidence  be  excluded  on  the  ground 
that  the  statements  of  the  witness  are  in  nature  of  privileged 
communications. 

6.  Where  counseLputs  a  paper  in  the  hands  of  a  witness  and  asks 
him  whether  it  is  in  his  hand -writing  and  then  proceeds  to  found 
a  question  on  such  paper,  the  opposing  counsel  has  a  right  to 
see  it. 

(Edwards  Y.  Sullivan^  8  Ired.,  302;  Hooper  v.  Moore^  3  Jones,  428; 
8tate  V.  Wright,  75  N.  C,  439;  State  v.  Patterson,  2  Ired.,  346; 
State  V.  McQueen,  1  Jones,  177;  Jones  v.  Jones,  80  N.  C,  246,  cited 
and  approved.) 
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Indictment  for  murder,  tried  at  June  Term,  1884,  of 
Wake  Superior  Court,  before  Avery,  J. 
Verdict  of  guilty ;  judgment ;  appeal  by  prisoner. 

Attorney- General  and  T.  M.  ArgOy  for  the  State. 
Messrs,  D.   G.  Fowle,  Armistead  Jones,  K  C  Smilky  T.  P. 
Devereux,  Bledsoe  and  Fuller  &  Snow,  for  prisoner. 

Smith,  C.  J.  The  prisoner  is  charged  with  the  murder 
of  William  J.  Watkins,  and  upon  the  trial  before  a  jury 
was  convicted  of  the  crime.  Many  exceptions  were  taken 
to  the  rulings  of  the  court  by  his  counsel,  in  which  it  is 
necessary,  in  disposing  of  the  appeal,  to  notice  but  two, 
numbered  respectively  1  and  ]4,  and  resting  substantially 
upon  the  same  basis. 

The  principal  witness,  relied  on  mainly  by  the  state  to 
prove  the  homicide,  and  alleged  to  have  been  an  accom- 
plice  in  committing  the  crime,  one  John  Pool,  upon  his 
direct  examination,  testified  that  on  the  evening  of  the  day 
when  the  said  William  J.  Watkins  was  killed,  he,  the  wit- 
ness, rode  in  a  buggy  with  the  prisoner  from  Rogers*  Cross 
Roads  to  where  the  latter  lived,  to  Rolesville,  and  heard 
him  say,  "God  damned  if  somebody  won't  come  up  miss- 
ing in  the  morning." 

On  the  cross-examination  he  was  asked  by  one  of  the 
seven  counsel  employed  in  the  defence,  if  he  did  not  say, 
when  examined  by  them  with  permission  of  the  court  ob  a 
former  occasion,  in  the  office  of  one  of  them,  touching  his 
knowledge  of  the  homicide,  and  the  prisoner's  connection 
with  it,  that  the  prisoner  made  no  threats  during  that  ride, 
and  added  :  "  I  am  certain  of  it ;  write  that  down." 

The  witness  replied  that  "  he  did  tell  counsel  that  he  did 
not  recollect  the  prisoner's  saying  anything  about  anybody, 
but  that  he  had  since  recollected  it." 

The  counsel  repeated  and   pressed  the  inquiry,  and  was 
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reading  from  notes  taken  of  bis  statement  when,  upon 
the  interposing  of  an  objection  from  the  state,  the  counsel 
stated  their  purpose  to  be  to  contradict  the  witness  by  prov- 
ing what  the  witness  did  say  bgr  one  of  their  number,  who 
was  present  and  heard  what  was  said. 

The  judge  held  ''  that  the  witness  was  allowed  to  be  ex- 
amined by  prisoner's  counsel,  by  order  of  the  court  and 
with  consent  of  the  solicitor,  for  the  purpose  of  finding  out 
what  the  state  proposed  to  prove,  and  meeting  it  with  other 
evidence,  but  that  the  privilege  had  been  considered  by  the 
court  as  granted  always  upon  the  tacit  understanding  that 
the  witness  was  not  to  be  contradicted  or  impeached  by  dec- 
larations made  to  opposing  counsel  without  the  presence 
and  protection  of  the  state  counsel  an<J  of  the  court. 

Before  any  objection  came  from  the  solicitor,  the  judge 
remarked  to  prisoner's  counsel,  "Is  it  your  purpose,  gentle- 
men, to  contradict  the  witness  by  counsel  ?  Is  that  proper  ?" 
To  which  counsel  replied,  "It  is  not  objected  to,"and  avowed 
their  intent  to  contradict  witness  by  testimony  of  prisoner's 
counsel. 

The  state  then  objected,  and  theobjection  being  sustained 
and  the  inquiry  directed  to  such  end  ruled  out,  the  prisoner 
excepted  to  the  ruling  and  also  to  the  remarks  of  the  judge. 

It  is  obvious  that  the  practice  of  directing  witnesses,  sum- 
moned for  the  prosecution,  to  be  taken  to  the  oflSce  of  coun- 
sel employed  in  defending  the  prisoner  and  there  subjected 
to  a  rigid  examination  as  to  what  their  testimony  will  be, 
with  a  view  of  aiding  in  the  preparation  of  the  defence,  is 
liable  to  dangerous  abuse ;  and  the  use  proposed  to  be  made 
of  the  information  thus  acquired,  in  breaking  down  the  wit- 
ness and  destroying  his  credibility,  naturally  suggested  the 
remark  made  by  the  judge  who  had  made  the  order  to  give 
the  prisoner  full  information  of  the  proof  the  state  would 
introduce,  and  led  to  the  exclusion  of  this  method  of  im- 
peaching the  \iitne88. 
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It  is  competent  for  the  prisoner  or  bis  counsel  to  converse 
with  any  one  supposed  to  have  knowledge  of  the  offenoe 
imputed  and  ascertain  the  facts  so  known. 

A  party,  even  when  the  state  is  such,  cannot  by  first  sam- 
moning  a  witness  deprive  the  other  party,  or  the  accused, 
of  the  testimony  of  the  witness  when  favorabhe,  nor  of  an 
opportunity  of  ascertaining  what  information  he  may  pos- 
sess, before  putting  him  on  the  stand,  as  he  might  do  shoald 
the  state  decline  to  introduce  and  examine  him.  This  in- 
formation ought  to  be  sought  and  obtained  voluntarily  and 
fairly  from  the  witness,  and  not  by  what  he  may  deem  to 
be  a  constraint.  It  would  not  be  unnatural,  under  the  cir- 
cumstances of  this  examination,  for  him  to  feel  a  constraint, 
though  none  in  fact  may  have  been  exercised  over  him.  It 
is  questionable  whether  the  judge  should  have  made  any 
order  for  the  witness'  removal  to  the  office  of  counsel,  or  to 
have  done  more  than  give  permission  for  counsel  to  see  and 
converse  with  the  witness ;  and  perhaps  this  in  presence  of 
some  one  representing  the  interests  of  the  state,  or  at  least 
of  other  indifferent  persons  who  could  also,  if  necessary,  tes- 
tify to  what  occurred  at  the  interview. 

His  Honor  seems  to  have  felt  as  if  he  was  called  upon  to 
prevent  the  effort  to  break  down  the  witness  by  the  means 
of  conferring  with  the  witness,  wliich  he,  in  order  to  a  fair 
trial,  had  allowed  to  the  prisoner's  counsel. 

But  we  know  of  no  rule  by  which  this  testimony  can  be 
withdrawn  from  the  operation  of  the  well  settled  principle* 
in  the  law  of  evidence,  which  permits  proof  of  declarations 
in  conflict  with  testimony  delivered  at  the  trial,  and  bea^ 
ing  directly  upon  the  prisoner's  guilt,  with  the  view  of 
discrediting  the  witness  before  the  jury.  Ediuards  v.  SuUivan, 
8  Ired.,  302  ;  Hooper  v.  Moore,  3  Jones,  428  ;  Siaie  v.  Wright, 
75  N.  C,  439. 

The  testimony  proposed  to  be  elicited  from  the  witness 
of  the  alleged  repugnancy,  or  from  associate  counsel,  if  de- 
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nied,  was  important  as  showiDg  a  premeditated  purpose  in 
the  prisoner,  and  upon  proof  shortly  afterwards  of  his  com- 
mitting the  homicide,  of  the  grade  of  the  crime. 

The  circumstances,  which  we  have  mentioned,  as  calcu- 
lated to  impair  the  force  of  proof  of  the  repugnance,  will  of 
course  be  before  the  jury  and  enable  them  to  properly  esti- 
mate the  value  of  the  impeaching  evidence. 

We  have  in  vain  searched,  as  counsel  have  done  without 
success,  for  some  adjudication  in  which  the  admissibility  of 
statemeuts,  made  by  a  witness  for  the  state  upon  a  permitted 
examination  before  counsel  who  appear  for  the  defence,  pro- 
posed to  be  proved  by  such  counsel  for  the  purpose  of  dis- 
crediting him,  has  been  passed  on  or  considered. 

We  see  no  reason  for  the  exclusi6n  of  the  declarations  as 
partaking  of  the  nature  of  a  professional  and  protected  com- 
munication subsisting  for  the  time  being,  their  relations 
being  wholly  adversary  and  so  understood  by  each,  nor 
upon  the  assumption  of  their  being  involuntary  and  co- 
erced declarations,  for  there  is  no  evidence  of  such  supposed 
constraint ;  and,  if  there  were  such  evidence,  would  not  con- 
stitute sufiScient  reason  for  withholding  them  from  the  jury. 
Such  declarations  from  a  witness  do  not  stand  upon  the 
same  footing  as  confessions  of  one  on  trial  for  crime,  super- 
induced by  fear  or  hope,  as  we  have  held  at  this  term  in  the 
case  of  State  v.  M/&,  atde  581. 

Nor  is  the  evidence  of  the  contradictory  representations 
to  be  rejected  because  proceeding  from  the  counsel  to  whom 
they,  were  made.  There  is  no  principle  of  law  known  to  us 
which  exempts  this  testimony  from  the  operation  of  the 
general  rule  that  permits  conflicting  statements  as  to  a  ma- 
terial fact,  previously  made,  to  be  extracted  from  the  witness 
himself  or  from  others  who  heard  them. 

It  is  urged  in  the  argument  for  the  state  that  the  witness 
having  answered  aJBSrmatively  to  the  question  and  admitted 
the  words  imputed  to  him,  the  prisoner  is  precluded  from 
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pressing  the  inquiry  further  and  interrogating  others  who 
were  present  as  to  their  recollection  of  what  was  said.  The 
witness,  however,  does  not  admit  his  having  used  the  words 
embodied  in  the  question  in  form  or  in  substance,  but  seeks 
to  excuse  himself  for  not  speaking  of  the  utterance  of  the 
threat  because  it  had  escaped  his  m^uory  at  the  time,  and 
had  since  been  recalled  to  his  recollection.  But  the  inquiry 
is,  did  you  not  say  that  no  threats  were  made  by  the  prisoner 
while  in  the  buggy  ?  "I  am  certain  of  it,  write  that  down," 
an  emphatic  denial  not  met  by  the  answer  that  he  did  not 
then,  as  he  did  afterwards,  remember  them.  This  is  far  from 
an  affirmative  response  to  the  question. 

But  if  the  response  had  been  full  and  direct,  admitting 
the  very  words  contained  in  the  inquiry,  it  would  not  pre- 
vent proof  from  others  present  of  their  utterance ;  nor  in- 
deed was  it  necessary  first  to  interrogate  the  witness  about 
his  statements,  inasmuch  as  the  evidence  was  material  and 
tended  directly  to  show  the  character  of  the  homicide  as 
affected  by  express  malice.  It  is  settled  where  the  impeached 
testimony  has  a  direct  bearing  upon  the  issue,  in  this  case 
in  support  of  the  criminal  act  charged,  the  repugnant  state- 
ment may  be  shown  by  another  without  first  interrogating 
the  impeached  witness.  The  rule  is  clearly  defined  and  we 
find  it  unnecessary  to  do  more  than  refer  to  the  cases  in 
which  it  is  declared.  StaJUv.  PaUersony  2  Ired.,  346;  Stakv, 
McQueen,  1  Jones,  177  ;  Jones  v.  Jones,  80  N.  C,  246;  iStofev. 
MUls^  ante  581. 

We  refer  to  another  point  made  at  the  trial,  not  with  the 
view  of  passing  upon  the  sufficiency  of  the  exception  to  the 
ruling,  to- wit:  under  what  circumstances  the  opposing  conn* 
sel  are  entitled  to  examine  a  paper  offered  to  a  witness  who 
is  under  examination,  for  the  purpose  of  identification  for 
future  use  on  the  trial,  should  its  introduction  be  deemed 
material. 

The  rule  is  thus  laid  down  by  Lord  Dbnuan  in  Begiaay. 
Duncomb,  2  C.  and  P.  369 : 
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'*If  a  paper/'  he  remarks,  "is  put  into  a  witness'  hands 
and  it  leads  to  anything,  that  is,  if  anything  comes  of  Ihe 
question  founded  on  it,  the  opposite  counsel  has  the  right 
to  see  the  paper  and  re-examine  upon  it ;  but  if  the  thing 
misses  entirely  and  nothing  comes  of  it,  the  opposite  coun- 
sel has  no  right  to  look  into  it." 

80  says  Mr.  Justice  Eable,  in  Cope  v.  Dock  Co.,  Q.  C. 
&  K.,  757 :  "  Whenever  counsel  puts  a  document  in  the 
hands  of  a  witness  and  asks  him  whether  it  is  in  his  hand- 
writing, and  then  proceeds  to  found  any  question  on  such 
document,  the  counsel  on  the  opposite  side  has  a  right  to 
see  it.  In  my  opinion  the  only  cases  in  which  the  opposite 
counsel  has  not  this  right,  is  where  counsel  after  handing 
the  document  to  the  witness  goes  no  further." 

It  is  not  necessary  to  consider  the  various  other  excep- 
tions made  during  the  progress  of  the  trial,  nor  even  that 
by  reference  to  the  testimony  of  the  witness  Peebles,  which 
is  virtually  disposed  of  in  what  has  been  before  said. 

Nor  do  we  mean  to  impute  misconduct  to  the  prisoner's 
counsel  in  what  transpired  upon  their  examination  of  the 
witness  Pool.  There  are  cases,  and  ttiis  may  be  of  the  num- 
ber, where  duty  to  their  client  demands  an  exposure  of  the 
conflicting  statements  of  a  witness  in  order  that  the  jury 
may  put  a  proper  estimate  upon  his  oath  i,n  the  trial ;  more 
especially  does  this  duty  become  imperative  when  the  pris- 
oner's life  may  be  suspended  upon  the  evidence  given. 

It  is  our  duty  to  enforce  and  maintain  inviolate  the  rules 
of  law,  settled  by  its  most  learned  and  eminent  ministers, 
and  as  the  prisoner  has  been  deprived  of  material  and  im- 
portant evidence,  whose*  influence  on  the  minds  of  the  jury 
in  guiding  them  to  their  verdict  we  cannot  undertake  to 
fathom,  he  is  in  law  entitled  to  and  must  be  accorded  an- 
other trial.  There  is  error,  and  a  venire  de  novo  must  be 
awarded.    This  will  be  certified. 

Error.  Venire  de  novo. 
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EvidencCy  exdvMon  of^  what  necessary  to  state  an  appeal — Pre- 
liminary examination  of  witness,  competent  to  contradicL 

1.  Where  the  contents  of  a  pai>er,  containing  the  examination  of  a 
witness  upon  a  preliminary  investigation  of  an  alleged  murder, 
are  not  set  out  in  the  case  on  appeal,  and  it  appears  that  error 
was  assigned  in  excluding  it,  when  offered  as  evidence  to  con- 
tradict the  witness  on  the  trial,  as  heing  in  itself  incompetent 
whatever  might  be  the  contents;  Held,  that  the  substance  of 
the  paper  being  made  known  when  offered  by  counsel^  satisfies 
the  general  rule  which  requires  that  the  case  must  show  what 
the  rejected  evidence  was,  so  that  this  court  may  pass  upon  the 
exception. 

2.  Upon  a  tried  for  murder,  the  prisoner  introduced  the  coroner  and 
exhibited  a  paper  to  him  which  he  swore  contained  the  examina- 
tion of  a  witness  taken  down  by  him,  and  also  the  preliminary 
examination  reduced  to  writing  by  a  justice  of  the  peace,  for  the 
purpose  of  contradicting  the  witness ;  Held,  that  the  exclusion  of 
this  evidence  was  error. 

3.  The  English  rule  in  reference  to  the  use  of  written  memoranda 
in  refreshing  memory  of  witnesses,  touched  upon,  and  also  that 
requiring  testimony  of  deceased  witnesses  to  be  reproduced  in  the 
very  words,  discussed  by  Smith,  C.  J. 

{8tate  v.  Clark,  12  Ired.,  151;  SiUUff  v.  Lunsford,  8  Ired.,  318;  Owr- 
man  v.  Coble,  13  Ired.,  1;  Whitesides  v.  Twitty,  8  Ired.,  431;  Lee 
V.  Patrick,  9  Ired.,  135;  State  v.  Jim,  3  Jones,  348;  Wright  ▼. 
Stowe,  4  Jones,  516;  State  v.  Orady,  83  N.  C,  643;  State  v.  King, 
86  N.  C,  603;  State  v.  Bridges,  87  K  C,  662;  Ingrain  v.  Watkins, 
1  Dev.  &  Bat.,  442;  State  v.  Williams,  2  Jones,  257;  Edwards  t. 
Sullivan,  8  Ired.,  302;  Batlenger  v.  Barnes,  3  Dev.,  460;  Jones  t. 
Ward,  3  Jones,  24,  cited  and  approved.) 

Indictment  for  murder  tried  at  January  Special  Term, 
1884,  of  Ikedell  Superior  Court,  before  Graves,  J. 
Verdict  of  guilty,  judgment,  appdal  by  prisoner. 
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Attorney- Oeneral,  for  the  State. 

Messrs,  D,  M.  Furches,  Armfield  and  lAnney,  for  the  prisoner. 

Smith,  C.  J.  The  prisoner  is  charged  with  tlie  crime  of 
murder  committed  upon  the  body  of  James  A.  Moore,  and 
upon  his  trial  before  the  jury  was  found  guilty. 

The  record  shows  numerous  exceptions  to  the  ruling  of 
the  court  made  during  the  progress  of  the  trial,  one  only  of 
which  do  we  find  it  necessary  to  consider. 

Two  witnesses,  present  at  the  time  of  the  homicide  and 
who  givj  a  minute  account  of  what  occurred,  (the  prisoner's 
wife  and  an  elder  sister,  both  daughters  of  the  deceased) 
were  examined  and  testified  at  great  length,  whose  respec- 
tive statements  of  the  transaction  do  not  agree  in  some  es- 
sential particulars  touching  the  grade  of  the  offence,  and  the 
circumstances  under  which  the  fatal  shot  was  fired,  and  the 
crushing  blow  upon  the  head,  immediately  following,  given, 
and  hence  it  became  material  to  the  prisoner  to  sustain  the 
accuracy  of  the  testimony  of  the  wife  in  his  behalf,  and  to 
impair  the  force  of  that  delivered  by  the  other,  on  behalf  of 
the  state. 

The  occurrence  took  place  at  the  house  of  the  deceased  on 
the  evening  of  the  26th  day  of  July,  1883,  in  the  presence 
of  the  witnesses  and  their  invalid  mother,  who  was  lying 
upon  a  bed  in  the  room,  and  of  no  other  persons. 

From  the  testimony  of  Mary  Moore,  the  elder  unmarried 
daughter,  who  details  minutely  the  conduct  of  the  parties 
and  the  words  which  passed  between  them  leading  up  to 
the  homicide,  which  it  is  needless  to  recapitulate  for  any 
present  purpose,  it  appears  that  the  deceased  was  very 
drunk,  and  some  cursing  between  him  and  the  prisoner 
who  had  also  partaken  of  whiskey  at  the  house,  had  been 
heard,  which  prompted  the  witness  to  ask  if  they  intended 
to  have  a  fuss,  and  both  answered  they  did  not. 
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The  witness  stated  that  some  trouble  occurred  between 
the  prisoner  and  bis  wife,  when  the  prisoner  said  that  he 
could  not  make  Minnie  (the  name  of  his  wife)  behave,  to 
which  the  deceased  replied,  that  he  could,  and  taking  hold 
of  her  flung  her  over  on  the  bed  on  which  her  mother  was 
lying,  when  witness  said,  "you  will  kill  mother,  be  quiet;** 
he  desisted,  replying,  "  I  will/* 

The  prisoner  then  passed  up  stairs,  when  the  deceased  di- 
rected witness  to  shut  the  door  and  window,  remarking  that 
the  prisoner  had  gone  after  his  satchel  and  should  not  leave 
that  night.  This  was  done.  The  prisoner  came  back,  aud 
standing  on  the  4th  or  5th  step  from  the  bottom  while  Min- 
nie was  sitting  on  the  stairs,  the  deceased  about  a  step  from 
them,  aud  witness  engaged  in  administering  medicine  to 
her  mother,  she  heard  the  prisoner  say,  "  See  here,  old  man, 
you  can't  run  over  Minnie  any  longer,**  when  turning,  she 
saw  the  prisoner  discharge  a  pistol  at  deceased,  who  then 
had  Minnie  by  the  arm. 

At  the  moment  of  firing,  the  deceased  turned  in  the  direc- 
tion of  his  gun,  when  tlie  prisoner  advancing  struck  him  a 
crushing  blow  on  the  head  with  the  pistol,  with  such  vio- 
lence as  in  the  witness'  own  words  "  burst  his  head  open.** 
When  the  blow  was  struck  the  deceased  was  facing  the  pris- 
oner, with  his  back  towards  the  gun. 

The  blaze  of  the  pistol  was  so  near  the  person  of  the  de- 
ceased as  to  set  his  shirt  on  fire,  and  putting  his  hand  over 
it,  he  turned  towards  the  prisoner  with  the  exclamation, 
"  Oh,  Bill  I**  when  he  received  the  blow  and  fell  on  his 
knees  with  his  head  on  the  stair  step.    He  died  immediately. 

The  version  of  the  matter  given  by  the  pri8oner*s  wife 
was  quite  different  and  much  more  favorable  to  her  has* 
band.  To  support  her  testimony  and  to  impair  the  forc^of 
that  delivered  by  her  sister,  the  prisoner's  counsel  iotro* 
duced  J.  A.  Anderson,  the  coroner,  and  exhibited  to  him  a 
paper  which  he  swore  contained  the  examination  of  the 


;.» 


OCTOBER  TERM,  1884.  609 


STATB  t.   PiBRCB. 


witness  Mary,  committed  to  writing  by  himself,  and  read 
oves  to  her  and  a  mark  in  place  of  her  name  put  to  it.  He 
farther  swore  that  he  wrote  down  all  that  she  said  and 
nothing  that  she  did  not  say. 

The  prisoner's  counsel  also  introduced  the  examination 
of  the  same  witness  before  the  justice  who  conducted  the 
preliminary  hearing,  and  proved  by  his  oath  that  this  paper 
contained  the  testimony  of  the  same  witness  reduced  to 
writing,  not  read  over  to  heri  nor  does  he  know  that  she 
authorized  him  to^sign  her  name  to  it. 

The  counsel,  stating  that  these  examinations  differed 
from  the  present  testimony  given  in,  in  regard  to  the  hom- 
icide and  the  incidents  preceding  and  attending  it,  proposed 
to  read  them  to  the  jury  to  contradict  and  impeach  the 
credit  of  the  witness,  but  was  not  allowed  to  do  so,  the  court 
holding  them  incompetent.  To  this  ruling  the  prisoner 
excepts. 

We  have  felt  some  hesitancy  in  passing  upon  this  ex- 
ception, since  the  contents  of  the  excluded  papers  are  not 
set  out  and  made  part  of  the  case. 

The  general  rule  undoubtedly  is  that  an  exception  to  the 
refusal  to  receive  offered  evidence  will  not  be  sustained  un- 
less the  record  shows  what  it  was,  so  that  the  court  could  de- 
cide upon  its  relevancy  and  misleading  tendency.  Over- 
man V.  Gohk,  13  Ired.,  1. 

The  rule  is  equally  applicable  to  evidence  objected  to  and 
received  where  error  is  assigned  in  its  admission.  State  v. 
Clark,  12  Ired.,  151 ;  SutliJ}  v.  Lunaf&rd,  8  Ired.,  318;  White- 
sides  V.  Twitty,  lb.,  431. 

So  it  has  been  held  in  Lee  v.  Patrick,  9  Ired.,  135,  that 
when  the  defendant  proposed  to  show  the  witness,  for  the 
purpose  of  refreshing  his  memory  of  facts,  a  certain  notice, 
and  was  not  permitted  to  do  so,  to  which  ruling  exception 
was  taken,  that  the  judgment  could  not  be  reversed  for  that 
redson,  as  the  case  did  not  set  forth  the  notice  so  as  to  en- 
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able  the  coart  *'  to  see  that  its  contents  were  such  as  were 
calculated  to  have  the  effect  proposed.'^ 

But  our  doubts  have  been  resolved  by  the  fact  that  the 
substance  of  the  papers  were  made  known  when  offered  by 
counsel,  and  they  were  excluded  as  in  themselves  incompe- 
tent, whatever  might  be  their  contents.  The  ruling  is  more 
analagous  to  the  case  of  a  witness  produced  and  excluded 
in  consequence  of  his  personal  disability  to  testify,  and 
without  reference  to  the  evidence  he  may  give.  In  such 
case  the  error  is  assigned  in  the  exclusion,  and  it  is  not  nec- 
essary to  set  out  what  he  was  expected  to  prove.  State  v. 
Jim,  3  Jones,  348 ;    Wright  v.  St(ywe,  4  Jones,  516. 

The  refusal  of  the  court  to  allow  the  jury  to  hear  the  ex- 
aminations seems  to  stand  on  very  much  the  same  basis  as 
the  rejection  ot  a  witness  who  is  adjudged  to  be  disqualified 
to  testify  at  all  in  the  cause,  and  if  this  be  not  so,  the  nature 
and  use  to  be  made  of  the  evidence  were  made  known  to 
the  court  at  the  time,  sufficiently  to  warrant  us  in  entertain- 
ing the  exception. 

Had  the  examinations  been  offered  as  substantive  evi- 
dence bearing  upon  the  criminal  charge,  they  would  have 
been  properly  rejected,  since,  if  offered  by  the  state,  they 
are  only  admissible  under  the  statute,  when  taken  accord- 
ing to  its  requirements,  if  at  the  time  of  the  trial  the  wit- 
ness be  dead,  or  too  ill  to  travel,  or  of  unsound  mind,  or 
absent  by  the  procurement  or  connivance  of  the  accused. 
The  Code,  §  1157. 

The  same  conditions,  except  that  resting  upon  the  de- 
fendant's own  misconduct  in  keeping  the  witness  away,  un- 
derlie his  right  to  offer  the  testimony.  State  v.  Orady,  83 
N.  C,  643 ;  State  v.  King,  86  N.  C,  603 ;  State  v,  Bridgen,  87 
N.  C,  562. 

The  evidence  was  not  tendered  for  such  object,  but  as 
declarations  of  the  witness  made  under  the  sanction  of  an 
oath  contradicting  her  present  testimony  and  disparaging 
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her  credit.  The  life  of  the  prisoner  may  have  been  sns- 
pended  upon  the  repugnancy  of  the  narratives  of  the  trans- 
action as  given  by  the  sisters,  and  the  credibility  of  the 
witnesses  was  a  material  element  involved  in  the  conclu- 
sion to  which  the  jury  were  brought  in  rendering  the  ver- 
dict. 

There  is  a  diflference  in  the  accuracy  required  in  repro- 
ducing the  testimony  of  a  deceased  witness  ^iven  on  a 
former  trial,  as  a  substitute  for  it,  and  the  memory  required 
in  recalling  conflicting  statements  made  elsewhere,  which 
is  thus  stated  by  Gaston,  J.,  in  Ingram  v.  WatHnSy  1  Dev.  & 
Bat.,  442 : 

'*  The  testimony  of  the  deceased  witness  should  be  placed 
before  the  new,  as  the  law  required  it  to  be  placed  before  the 
former  triers.  Both  are  entitled  not  only  to  the  truth,  but 
to  the  whole  truth.  The  copy  must  be  ascertained  to  be 
faithful,  before  it  is  admitted  as  a  representative  of  the 
original.  *  *  To  impeach  a  witness' credit,  one  clear  and 
advised  cantradiction  in  this  respect  is  sufficient,  since  it  is 
the  rule  of  law  as  of  good  sense,  that  he  who  falsifies  him- 
self in  one  point  js  undeserving  of  belief  in  all,  falsua  in 
uno  falms  in  omnibus.  No  more  therefore  of  the  witness' 
former  declaration  is  necessary  to  be  heard,  than  what  is 
charged  to  be  repugnant  to  his  present  statement."  Wright 
v  Stov)ej  mpra;  Edwards  v.  Sullivan,  8  Ired.,  302 ;  as  a  rule  of 
law  modified  in  State  v.  WiUiamSy  2  Jones,  257,  and  other 
cases. 

Even,  however,  in  the  former  case,  it  is  sufficient  if  the 
witneas  can  state  the  substance  of  all  the  deceased  witness 
swore,  and  it  is  not  necessary  that  he  should  repeat  the  very 
words.  BaUenger  v.  Barnes,  3  Dev.,  460 ;  Wright  v.  SUme, 
supra. 

In  Jones  v.  Ward,  3  Jones,  24,  an  attorney  who  had  taken 
notes  of  the  testimony  of  a  deceased  witness  on  a  previous 
trial,  but  had  no  recollection  of  it  independently  of  the 
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notes,  when  he  swore  to  their  correctness,  was  allowed  to  in- 
troduce them  in  evidence. 

The  same  ruling  was  made  by  Sayaob,  C.  J.,  in  Clark  y. 
Vorce^  15  Wend.,  195.  Much  more  confidence  should  be  re- 
posed in  the  accuracy  of  a  memorandum  of  the  very  words 
as  they  fell  from  the  lips  of  the  witness,  than  in  a  writing 
contemporaneously  made  of  passing  events. 

The  objection  to  these  papers  rests  upon  the  idea  that  they 
are  offered  as  such,  and  not  as  a  means  of  refreshing  the 
memory  of  the  witnesses  who  testify  in  regard  to  them. 
They  do  not  prove  themselves,  but  rest  upon  the  testimony 
of  those  officers  of  the  law.  The  production  of  the  writings 
is  required  where  the  witness  remembers  having  seen  the  ' 
writing  before,  and  though  he  has  no  independent  recollec- 
tion of  the  facts  mentioned  in  it,  yet  he  remembers  that,  at 
the  time  he  saw  it,  he  knew  the  contents  to  be  correct.  1 
Greenl.  Evi..  §  437. 

The  purpose  here  is  not  to  prove  any  facts  sworn  to,  bat 
what  were  the  declarations  made  by  the  witness — what  did 
she  then  say — what  was  her  version  of  the  matter.  What 
higher  proof  could  be  had  than  her  very  words  written 
down  as  they  were  uttered  with  care  and  under  a  sense  of 
official  obligation. 

We  are  aware  that  the  rule  in  England  is  very  stringent 
in  reference  to  the  use  of  written  memorials  in  reviving  a 
failing  memory  of  past  occurrences,  and  confining  them  to 
that  purpose. 

Referring  to  the  doctrine  that  requires  the  testimony  of  a 
deceased  witness  to  be  reproduced  in  his  very  words,  Gib- 
son, J.,  remarks  in  Smith  v.  Lane,  12  S.  &  R.,  84,  "  To  do  this 
would  require  a  memory  which  seldom  falls  to  the  lot  of 
any  one.  *  *  *  But  this  absurdity  has  been  exploded 
by  this  court,  and  in  this  state  it  is  unnecessary  to  pro- 
fess to  use  the  language  of  a  deceased  witness,  bnt  only  to 
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undertake  to  state  the  substance  of  all  he  swore  in  relation 
to  the  particular  transaction. 

In  Heeran  v.  Wendell,  11  N.  H.,  112,  the  memorandum  was 
received  in  connection  with  a  witness'  oath,  that  he  heard 
certain  matters — that  be  made  a  memorandum  of  those 
matters — that  this  is  that  paper — and  that  it  is  a  true  state- 
ment of  what  then  occurred.  Parker,  C.  J.,  remarking 
that  the  memorandum  then  becomes  part  of  the  testimony  of 
the  vriiness,  and  the  question  is  whether  the  paper  itself  may 
be  received  to  show  the  particulars  of  what  then  occurred, 
the  witness  testifying  that  he  now  has  no  recollection  of  all 
the  particulars,  but  he  has  no  doubt  the  facts  there  stated 
are  true,  and  that  he  should,  within  a  short  time  subse- 
quent, have  sworn  to  them  fr6m  recollection.  To  same  effect 
is  State  v.  RatoUy  2  N.  &  Mc,  (S.  C.)  331. 

Our  conclusion,  therefore,  is  that  error  was  committed  in 
ruling  out  the  examinations  as  impeaching  evidence,  which 
entitles  the  prisoner  to  another  jury. 

While  it  is  of  the  highest  moment  to  the  well-being  of 
society  that  the  violated  law  should  be  vindicated  in  the 
punishment  of  crime,  it  is  not  less  so  to  preserve  inviolate 
those  rules  and  methods  which  the  law  has  prescribed  to 
secure  a  fair  trial  of  one  accused,  and  which  has  the  sanc- 
tion of  ages.  The  verdict  must  be  set  aside,  and  a  venire  de 
novo  awarded,  and  to  this  end  it  will  be  certified  to  the  supe- 
rior court  of  Iredell. 

Error.  Venire  de  novo. 
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STATE  V.  MAG  BULLOCK. 

Assault —  Wife  may  fight  for  hiJLsband — Excessive  force^  qaetiim 

for  jury. 

While  a  wife  has  the  right  to  fight  in  the  necessary  defence  of  her 
husband,  yet,  if  she  use  excessive  force,  she  is  guilty ;  whether  saoh 
force  was  used,  and  whether  she  acted  freely  or  under  constraint 
of  the  husband,  were  questions  properly  submitted  to  the  jury  upoD 
the  evidence  in  this  case. 

{8tate  V.  Johnson,  76  N.  C,  174;  State  v.  Jones,  77  N.  C,  520,  cited 
and  approved.) 

Indictment  for  assault  and  battery,  tried  at  Fall  Term, 
1884,  of  Orange  Superior  Court,  before  Philips,  J. 

The  indictment  was  found  against  Henry  Bullock  aud 
his  wife  Mag  Bullock,  and  the  jur}'  returned  a  verdict  of 
guilty  against  the  latter,  she  alone  being  on  trial. 

On  the  trial  the  state  introduced  the  prosecutor  (one 
Jackson),  as  a  witness,  who  testified  that  he  rented  a  tract 
of  land  to  Henry  Bullock,  who  with  his  wife  lived  in  a  bouse 
upon  the  same.  In  the  upper  story  of  the  house,  it  was 
agreed,  that  the  tobocco  raised  by  said  Henry  aud  the  pros- 
ecutor should  be  stored.  Henry  put  his  tobacco  there,  but 
objected  to  the  prosecutor's  being  stored  there.  Thereupon 
a  dispute  arose  between  them,  in  the  course  of  which  the 
prosecutor  slapped  Henry  in  the  face  and  seized  him  by  the 
collar.  While  thus  engaged,  the  witness  heard  the  defend- 
ant (the  wife)  say,  "shoot  him,  shoot  him,"  and  soon  tbe^.^ 
after  she  struck  the  prosecutor  on  the  head  with  a  "bed- 
wrench"  made  of  a  piece  of  hickory  wood,  twenty  inches 
long  and  two  by  four  inches  thick,  with  nails  driven  through 
the  end,  the  heads  of  some  of  them  extending  beyond  the 
wood.  The  prosecutor  then  seized  the  defendant  who  there- 
upon desisted. 
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The  husband  had  no  weapon  to  shoot  the  prosecator,  nor 
did  he  attempt  to  use  any  weapon.  There  was  no  evidence 
that  any  injury  was  done  to  the  prosecutor. 

The  defendant  asked  the  court  to  charge  the  jury,  that 
being  the  wife  of  Henry  Bullock,  and  seeing  him  stricken 
by  the  prosecutor,  she  had  the  right  to  strike  in  defence  of 
her  husband  and  was  therefore  not  guilty.  This  instruc- 
tion was  given,  and  the  court  added  *'that  if  she  used  any 
excessive  force  she  is  guilty,  and  whether  she  did  use  exces- 
sive force,  was  a  matter  for  the  jury  to  determine  from  the 
evidence ;"  and  to  this  the  defendant  excepted. 

"The  court  further  charged  the  jury  that,  it  being  shown 
the  defendant  assaulted  the  prosecutor  in  the  presence  of 
her  husband,  it  was  presumed  in  the  absence  of  evidence  to 
the  contrary,  that  she  did  it  under  his  constraint,  and  in 
such  case  she  would  not  be  guilty ;  but  this  presumption 
could  be  rebutted  by  showing  that  in  fact  the  defendant 
aided  freely  and  without  constraint,  and  that  there  was  some 
evidence  upon  this  point  to  be  considered  by  them."  Defen- 
dant excepted. 

Verdict  of  guilty,  judgment,  appeal  by  the  defendant. 

Attorney- Oeneral,  for  the  State. 

Messrs.  Qraham  &  Ruffin,  for  defendant. 

Mbrrimon,  J.  The  wife  did  not  so  manifestly  fight  in 
the  defence  of  her  husband,  as  to  make  it  the  duty  of  the 
court  to  instruct  the  jury  that  she  was  not  guilty.  The  con- 
flict between  the  husband  and  the  prosecutor  was  not  a  fierce 
or  deadly  one,  nor  were  they  struggling  or  fighting  on  une- 
qual terms.  Nevertheless  the  wife  cried  out  to  her  husband 
''shoot  him,  shoot  him,"  meaning  the  prosecutor,  and  at 
once  she  seized  a  heavy  instrument,  with  which  she  might 
have  killed  the  prosecutor,  and  struck  him  with  it. 
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It  does  not  appea^r  that  her  interference  was  uece38ary  at 
all,  but  making  all  due  allowance  for  her  wifely  zeal,  and 
her  possible  apprehensions  as  to  her  husband's  safety,  it 
seems  to  us  that  the  court  might  well  leave  it  to  the  jury  to 
say  whether  or  not  she  used  more  force  than  was  necessary. 

She  had  no  right  to  fight  to  gratify  her  feelings  of  indig- 
nation or  spiteful  revenge ;  she  could  only  fight  in  the  nec- 
essary defense  of  her  husband,  and  be  excused.  State  v,  John- 
son, 75  N.  C,  174.  The  jury  might  not  weigh  the  force 
employed  by  her,  as  against  her  in  this  action,  in  "gold 
scales,"  but  there  was  some  evidence  to  go  to  and  be  weighed 
by  them  as  to  the  necessity  for  her  interference,  and  the  ex- 
cess of  force  used. 

It  does  not  seem  to  us,  that,  under  the  circumstances  de- 
veloped, any  question  was  properly  raised  as  to  the  constraint 
of  the  wife  on  the  part  of  the  husband,  but  m  any  view  of 
the  matter,  the  court's  charge  was  not  erroneous.  Her  fierce 
language,  the  character  of  the  weapon  she  used,  the  conflict 
between  her  hnsband  and  the  prosecutor,  was  evidence  tend- 
ing .to  rebut  any  presumption  of  constraint  upon  her  im- 
posed by  her  husband.  It  is  true,  that  she  desisted  as  soon 
as  the  prosecutor  seized  her,  and  this  was  a  circumstance  in 
her  favor. 

The  case  was  fairly  put  to  the  jury  by  the  court,  and  the 
responsibility  was  with  them.     State  v.  Jones,  77,  N.  C,  520. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 
To  that  end  let  this  opinion  be  certified  according  to  law. 

No  error.  Affirmed. 
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STATE  V.  JOSEPH  HUNTLEY. 

Assault  and  Battery  upon  d^endant's  wife — JurMiciixm — Deadly 

Weapon— Serious  Damage, 

1.  Where  the  def  eDdant  committed  an  assault  and  hattery  upon  hie 
wife  with  great  violence,  such  as  appears  by  the  facts  found  in 
the  special  verdict  here,  it  was  held,  that  the  serious  damage  done 
excluded  the  jurisdiction  of  a  justice  of  the  peace  to  hear  and 
determine  the  case. 

2.  The  question  as  to  what  is  a  ** deadly  weapon*^  and  what  is 
^'serious  damage,"  under  the  statute  giving  jurisdiction  to  justices 
to  try  assaults,  ^.,  discussed  by  Mbrrimon,  J. 

(SauTH,  G.  J.,  dissenting.) 

{State  V.  Johnson,  64  K  C,  681;  State  v.  PeUie,  80  N.  C,  367,  cited 
and  approved.) 

Indictment  for  assault  and  battery,  tried  at  Spring  Term, 
1884,  of  Haywood  Superior  Court,  before  Graves,  J. 

The  defendant  was  indicted  for  an  assault  and  battery 
upon  his  wife  '*  with  a  certain  deadly  weapon,  to-wit,  a 
stick,"  and  "did  beat,  wound  and  seriously  injure,"  &c., and 
upon  the  trial  the  jury  found  a  special  verdict  as  follows  : 

''The  jury  find  that  Rachel  Huntley,  upon  whom  the 
assault  and  battery  is  alleged  in  the  bill  of  indictment  to 
have  been  committed,  was  at  the  time  of  the  alleged  assault 
and  battery  the  wife  of  the  defendant;  that  within  six 
months  after  the  alleged  assault  and  battery,  complaint  was 
made  by  one  Evans  before  W.  H.  Faucett,  a  justice  of  the 
peace  of  Haywood  county,  and  thereupon  he  issued  his 
warrant  and  had  the  defendant  brought  before  him  and 
tried  tbQ  case,  and  adjudged  that  there  wa^  no  serious  injury 
dpne,  or  deadly  weapon  used,  and  took  final  jurisdiction  of 
the  case,  and  adjudged  the  defendant  guilty  and  imposed  a 
fine  upQQ  him;    thftt  the  facts  in  regard  to  the  alleged 
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assault  and  battery  we  find  to  be,  that  within  two  yean 
before  the  finding  of  the  bill  of  indictment  the  defend- 
ant took  an  ordinary  switch,  not  larger  than  the  little 
finger  of  the  usual  size  of  a  woman's  hand,  and  with  the 
switch  whipped  the  said  Rachel  Huntley  over  her  cloth- 
ing on  her  back;  that  the  whipping  was  continued  for  some 
time,  not  giving  her  more  than  twenty  licks;  that  the 
whipping  was  of  such  violence  as  to  break  the  skin  and 
raise  whelks  upon  her  person,  and  to  draw  the  blood,  so  that 
it  came  through  her  clothing  so  as  to  be  seen  on  the  outside 
of  her  clothing  in  three  or  four  places ;  that  the  said  Rachel 
was  not  so  iujured  as  to  prevent  her  from  going  about  and 
doing  as  usual.  If  upon  these  facts  the  defendant  is  in  law 
guilty,  we  find  him  guilty;  and  if  upon  these  facts  the  de- 
fendant is  in  law  not  guilty,  we  find  him  not  guilty." 

The  court  being  of  opinion  that  the  facts  found  in  the 
special  verdict  did  not  in  law  amount  to  serious  injury,  and 
being  further  of  the  opinion  that  the  justice  of  the  peace 
had  final  jurisdiction  to  try  and  determine  the  matter,  di- 
rected a  verdict  of  not  guilty  to  be  entered,  and  adjudged 
that  the  defendant  go  without  day,  from  which  judgment 
the  solicitor  for  the  state  appealed. 

Attorney' Oeneraiy  for  the  State. 
No  counsel  for  the  defendant. 

Merrimon,  J.  The  constitution  (art.  1,  §  13),  provides  that 
"No  person  shall  be  convicted  of  any  crime,  but  by  the  unan- 
imous verdict  of  a  jury  of  good  and  lawful  men  in  open 
court.  The  legislature  may,  however,  provide  other  means 
of  trial  for  petty  misdemeanors,  with  the  right  of  appeal." 

And  art.  iv,  §  27,  among  other  things  provides,  that,  "The 
several  justices  of  the  peace  shall  have  jurisdiction  ander 
such  regulations  as  the  general  assembly  shall  prescribe  * 
'^^     *     of  all  criminal  matters  aridng  within  their  counties 
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where  the  punishment  cannot  exceed  a  fine  of  fifty  dollars, 
or  imprisonment  for  thirty  days." 

And  the  statute  (The  Code,  §  892,)  provides  that  '^justices 
of  the  peace  shall  have  exclusive  original  jurisdictiQU  of  all 
assaults,  assaults  and  batteries,  and  afi^rays,  where  no  deadly 
weapon  is  used  and  no  serious  damage  is  done,  and  of  all 
criminal  matters  arising  within  their  counties,  where  the 
punishment  prescribed  by  law  shall  not  exceed  a  fine  of  fifty 
dollars,  or  imprisonment  for  thirty  days."  The  other  pro- 
visions of  the  section  are  not  material  in  this  connection. 

The  clauses  of  the  constitution  and  the  statute  above  set 
forth  harmonize,  and  are  intended  to  effectuate  the  purpose 
of  giving  to  justices  of  the  peace  jurisdiction  of  "petty  mis- 
demeanors," and  thus  promote  good  order,  expedite  and 
cheapen  the  administration  of  criminal  justice  in  such  re- 
spects/ Petty  misdemeanors  imply  small,  little,  trifling, 
inconsiderable  ofi^ences,  the  punishment  whereof  cannot  ex- 
ceed fifty  dollars  fineor  imprisonment  for  thirty  days.  They 
must  be  of  such  small  importance  as  that  the  punishment 
of  the  offender  could  not  reasonably  exceed  that  measure, 
because  the  constitution  limits  the  jurisdiction  to  such  of- 
fences. In  the  absence  of  any  statute  prescribing  the  meas* 
ure  of  punishment  for  assaults,  assaults  and  batteries,  affrays 
and  like  small  misdemeanors,  and  thus  bringing  them 
within  the  jurisdiction  of  a  justice  of  the  peace  as  prescribed 
by  the  constitution,  the  statute  cited  conferring  jurisdiction 
could  be  upheld  upon  no  other  ground.  Slate  v.  Johnson,  64 
N.  C,  581.  It  is  because  the  offence  is  so  small,  that  the 
punishment  could  not  exceed  that  mentioned,  that  the  juris- 
diction of  the  justice  of  the  peace  arises. 

The  statute  cited,  in  effectuating  the  provisions  of  the  con- 
stitution, confers  on  justices  of  the  peace  exclusive  original 
jurisdiction  when  "  no  deadly  weapon  is  used  and  no  serious 
damage  is  done."  This  obviously  means,  that  if  a  "deadly 
weapon  "  is  used,  a  justice  of  the  peace  shall  not  have  juris. 
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diction.  This  circumetance  gives  the  offence  a  serious  as- 
pect and  makes  it  important.  Then  what  is  a  deadly 
weapon  ?  It  mast  be  an  instrument  used,  or*  that  may  be 
used,  {qt  the  purpose  of  offence  or  defence  capable  of  produc- 
ing death.  Some  weapons  are  ptr  Be  deadly ;  others,  owing 
to  the  manner  in  which  they  are  used,  become  deadly.  A 
gun,  a  pistol,  or  a  dirk-knife,  is  of  itself  deadly ;  a  small 
pocket  knife,  a  walking  cane,  a  switch  of  the  size  of  a  wo- 
man's finger,  if  strong  and  tough,  may  be  made  a  deadly 
weapon  if  the  aggressor  shall  use  such  instrument  with 
great  or  furious  violence,  and  especially,  if  the  party  assailed 
should  have  comparatively  lesspowerthan  the  assailant, orbe 
helpless  and  feeble.  Hence,  if  a  weapon  not  in  itself  deadly 
should  be  made  so  by  its  use,  or  the  manner  of  using  it,  the 
justice  of  the  peace  could  not  have  jurisdiction,  when  it  had 
been  so  used.  It  is  the  use  of  a  deadly  weapon,  not  neces- 
sarily the  use  of  it  to  the  extent  of  fatal  consequences,  that 
excludes  the  jurisdiction.  It  is  the  use  of  such  instrument 
that  gives  consequence  to  the  offence. 

The  statute  likewise  confers  upon  a  justice  of  the  peace 
jurisdiction  in  the  classes  of  cases  mentioned,  wherein  "do 
serixAis  damage  is  done."  This  does  not  imply  pecuniary  dam- 
age, nor  does  it  imply  merely  physical  damage,  such  as 
acute  pain,  or  protracted  bodily  suffering,  or  the  defacement 
of  the  person,  or  the  impairment  of  physical  power,  or  men- 
tal suffering;  it  means  damage  in  one  or  more  of  these  re- 
spects, but  it  implies  as  well  and  as  certainly,  damage  to  the 
peace,  good  order,  decencies  and  proprieties  of  society.  If 
the  offence  is  such  as  to  damage  greatly  the  party  assailed, 
or  the  offenders,  or  one  or  more  of  them,  or,  if  it  is  calcula- 
ted to  outrage,  stir  up  the  wrath  and  disturb  the  quiet  and 
good  order  of  the  community,  if  it  shocks  the  moral  sense 
of  all  good  citizens,  the  justice  of  the  peace  would  have  no 
jurisdiction ;  such  offence  is  not  petty,  small,  trifling  and  of 
Jittle  importance  in  the  eye  of  the  law.    The  law  requires 
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that  offenders  iu  such  cases  shall  answer  in  the  higher 
courts,  where  a  judge,  better  fitted  for  such  duties  and  of 
larger  experience,  may  treat  the  offence  more  seriously,  and 
impose  adequate  punishment  before  the  larger  community. 

In  this  case,  it  appears  trom  the  special  verdict,  that  the 
defendant  assaulted  his  wife  with  ^*  an  ordinary  switch  not 
larger  than  the  little  finger  of  the  usual  size  of  a  woman's 
hand,  and  with  the  switch  whipped  the  said  Rachel  Hunt- 
ley over  her  clothing  on  her  back  ;  that  the  whipping  was 
continued  for  some  time,  not  giving  her  more  than  twenty 
licks;  that  the  whipping  was  of  such  violence  as  to  break 
the  skin  and  raise  whelks  upon  her  person  and  to  draw  the 
blood,  so  that  it  came  through  her  clothing  so  as  to  be  seen 
on  the  outside  of  her  clothing  in  three  or  four  places;  but 
she  was  not  so  injured  as  to  prevent  her  from  going  about 
and  doing  as  usual. 

It  seems  to  us,  that  this  recital  of  facts  found  by  the  jury, 
makes  it  manifest  that  ''serious  damage"  was  done  to  the 
woman ;  the  physical  suffering  must  have  been  severe  for  a 
day  or  two,  and  more  or  less  for  several  days;  her  mental 
suffering  and  humiliation,  if  she  was  an  ordinary  woman, 
must  have  been  great ;  she  must  have  been  much  weaker 
than  her  husband,  and  he  whipped  her  with  unusual  vio- 
lence, with  an  instrument  that  might  be  deadly,  as  applied 
to  the  batk  of  a  woman.    Such  offence  was  not  petty. 

There  was  also  damage  done  to  the  peace,  decencies  and 
proprieties  of  the  public.  Such  offence  was  calculated  to 
outrage  in  a  high  degree,  and  stir  up  the  wrath  of  the  peo- 
ple, male  and  female,  and  provoke  them  to  violence  and 
unlawful  redress  of  the  public  grievance.  Surely,  if  a  man 
should  thus  violently  whip  a  woman,  or  another  man,  or  a 
boy,  whom  he  could  thus  assault,  it  should  be  regarded  as 
manifestly  serious  damage  to  the  individual  assailed,  and 
like  damage  to  the  good  order  of  society,  to  say  nothing  of 
its  decencies  and  proprieties. 
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We  cannot,  doubt  that  there  was  "  serious  damage "  in 
this  case  in  the  sense  of  the  statute. 

If  it  be  granted  that  ordinarily  the  contentious,  strifes 
and  conflicts  that  sometimes  unhappily  disturb  the  peace  of 
husband  and  wife  ought  not,  upon  grounds  of  policy,  to  be 
brought  before  the  public,  such  a  whipping  as  that  inflicted 
by  the  defendant  upon  the  back  of  his  wife  transcends  all 
bounds  of  policy ;  and  the  ofi^ence  against  the  public,  leaving 
the  victim  out  of  view,  is  so  great  that  the  law  requires  that 
the  oflence  shall  be  dealt  with  seriously  in  the  higher  courts 
where  merited  punishment  may  be  imposed  and  a  broad 
example  made  to  deter  others  from  perpetrating  like  offences. 

If  it  be  said  that  such  a  whipping  in  some  possible  cases 
would  not  be  regarded  as  serious  among  some  classes  of 
people,  the  answer  is,  that  the  law  knows  no  distinctions  as 
to  classes  of  people ;  it  applies  to  all  alike,  and  peace  and 
good  order  must  prevail  everywhere  and  among  all  classes. 
Such  offence,  no  matter  by  whom  committed,  in  the  eye  of 
the  law,  is  not  petty  but  serious.  It  is  clear  that  the  justice 
of  the  peace  had  no  jurisdiction  to  try  the  defendant,  as  it 
appears  he  undertook  to  do,  and  therefore,  a  verdict  of 
guilty  should  have  been  entered.  State  v.  PeUie,  80  N. 
C,  367. 

There  is  error.  A  verdict  of  guilty  must  be  entered,  and 
further  proceedings  had  according  to  law.  To  that  end  let 
this  opinion  be  certified  to  the  superior  court.  It  is  so 
ordered. 

Smith,  C.  J.,  {diaaerUing)  I  find  myself  unable  to  agree 
with  the  other  members  of  the  court  in  the  construction 
they  put  upon  those  provisions  of  The  Code  which  confer 
and  limit  the  criminal  jurisdiction  of  justices  of  the  peace. 
(Sections  892  and  987). 

There  are  four  specified  forms  of  assault,  dependent  upon 
the  character  of  the  instrument  or  the  intent  with  which 
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it  is  made,  or  the  consequent  injary  to  the  party  assailed, 
which,  as  demanding  perhaps  a  severer  punishment  than 
he  can  inflict,  the  statute  commits  to  the  exclusive  cogni- 
zance of  a  higher  tribunal.  If  the  assault  be  with  intent 
to  kill,  or  commit  rape,  which  if  perpetrated  is  a  capital 
felony  ;  or  with  a  deadly  weapon,  which  endangers  life ; 
6t  if  attended  with  "  serious  damage"  the  justice  cannot  try 
the  offender.  The  association  of  the  other  assaults  with 
one,  the  grade  of  which  is  determined  by  its  actual  results, 
seem  to  me  to  indicate  that  the  "serious  dam9.ge"  was  in- 
tended to  take  in  those  unenximerated  cases  where  some  per- 
manent injury  is  inflicted,  approaching  in  criminal  turpi- 
tude the  other  assaults  mentioned,  and  not  to  embrace  tran- 
sient injury  or  pain. 

Without  extenuating  the  conduct  of  the  accused  in  any 
respect,  we  must  put  an  interpretation  upon  this  enactment 
of  universal  application  in  its  terms,  which  is  in  consonance 
with  the  manifest  general  purpose  ascertained  by  its  sur- 
roundings. 

It  is  of  course  difficult  to  define  the  line  that  separates 
damages  which  are  not,  from  those  which  are  serious^  so  as 
to  give  the  precise  import  of  the  words,  but  I  think  clearly 
the  severity  of  the  present  assault  does  not  bring  it  within 
the  meaning  of  the  enactment. 

PsB  Curiam.  Reversed. 
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STATE  V.  HUGH  A.  RUSSELL. 

Indictment — Assault  and  BaUery — Character  of  Weapon — Ju- 
risdiction. 

1.  Id  indictments  for  assault  with  intent  to  kill  or  commit  rape,  the 
intent  mast  be  averred. 

2.  Where  an  assault  is  charged  to  have  been  committed  with  a 
deadly  weapon,  the  character  of  the  weapon  must  be  averred. 

3.  Where  the  indictment  charges  an  assault  by  which  serious  dam- 
age was  done,  the  extent  of  the  injury  must  be  averred. 

4.  Though  the  indictment  charge  an  assault  with  a  deadly  weapon 
without  stating  the  particular  kind  of  weapon  used,  and  it  does 
not  appear  by  the  record  or  the  case  that  the  same  was  found 
within  six  months  after  the  commission  of  the  offence,  the  indict- 
ment will  be  sustained  for  a  simple  assault  and  battery  and  the 
superior  court  will  hold  jurisdiction  and  determine  the  matter. 

(State  V.  Moore,  82  N.  C,  659;  StaU  v.  Gaintis,  86  N.  C,  632,  dis- 
tinguished; State  V.  Reaves,  86  N.  C,  553;  State  v.  Taylor,  83  N.  C, 
601;  State  v.  Bay,  89  N.  C,  587,  cited  and  approved.) 

Indictment  for  assault  and  battery  tried  at  Spring  Term, 
J884,  of  Sampson  Superior  Court,  before  Shepherd,  J. 

There  were  two  counts  in  the  indictment,  one  of  which 
charged  that  the  alleged  assault  was  committed  with  a 
deadly  weapon,  without  specifying  the  weapon,  and  the 
other  did  not  aver  the  use  of  a  deadly  weapon  but  charged 
that  serious  damage  had  been  done. 

Before  pleading,  the  defendant  moved  to  quash  the  indict- 
ment on  the  ground  that  the  particular  kind  of  weapon  used 
was  not  named  in  the  bill.  The  motion  was  overruled,  and 
the  defendant  excepted. 

After  verdict  of  guilty  the  defendant  moved  in  arrest  of 
judgment  upon  the  same  ground  as  that  upon  which  the 
motion  to  quash  had  been  based,  and  this  motion  was  also 
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overruled,  and  the  defendant  appealed  from  the  judgment 
pronounced. 

Attorney-  Oeneral,  for  the  State. 
Mr,  D,  B.  Nicholson,  for  defendant. 

Ashe,  J.  The  motion  of  the  defendant  in  arrest  of  judg- 
ment was  properly  overruled,  notwithstanding  the  first 
count  in  the  bill  of  indictment  charging  the  assault  and 
battery  to  have  been  committed  with  a  deadly  weapon,  is 
obnoxious  to  the  objection  by  the  defendant. 

In  Stale  v.  Moore,  82  N.  C,  659,  it  is  held  that  in  indict- 
ments for  assaults  with  intent  to  commit  rape,  or  where  a 
deadly  weapon  has  been  used  or  serious  damage  done,  then 
jt  is  necessary  for  the  bill  to  contain  the  proper  averments 
of  the  intent,  the  character  of  the  weapon  used  and  the  extent 
of  the  injury.  This  would  seem  at  first  blush  to  be  inconsis- 
tent  with  the  decision  in  State  v.  Gainus,  86  N.  C.,632,  where 
it  was  held  that  in  an  indictment  for  an  assault  with  an  in- 
tent to  murder,  it  is  not  necessary  to  state  the  instrument 
used  by  the  assailant.  But  when  the  rulings  as  stated 
above  in  Moore's  cos^,  are  classified,  it  will  be  seen  that  there 
is  no  inconsistency. 

Three  classes  of  cases  are  there  mentioned :  1.  Indict- 
ments for  assault  with  intent  to  kill  or  with  intent  to  com- 
mit rape;  there  the  in^en^  must  be  averred.  2.  Where  an 
assault  and  battery  is  charged  to  have  been  committed  with 
a  deadly  weapon ;  there  the  character  of  the  weapon  must 
be  averred.  3.  Where  the  indictment  charges  the  assault 
and  battery  by  which  serious  damage  was  done ;  there  the 
extent  of  the  injury  must  be  averred. 

So  it  will  be  seen  from  this  analysis  of  the  ruling  in  that 
case,  that  it  was  not  held  that  the  instrument  or  its  charac- 
ter most  be  stated  in  indictments  for  assaults  and  batteries 
with  intent  to  kill,  but  only  the  intent. 

40 
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The  decisioD  in  Moore^a  case  is  supported  by  English  de- 
cisions in  indictments  preferred  under  the  statute  of  7 
George  II,  eh.  21,  which  declared  "that  if  any  person  or 
persons  shall  with  any  offensive  weapon  or  instrument  unlaw- 
fully and  maliciously  assault,"  &c.  In  the  indictments  un- 
der this  statute  it  was  held  that  the  nature  of  the  offensive 
weapon  must  be  stated.     1  East  P.  C,  pp.  419,  420,  421. 

But  however  defective  the  first  count  may  be,  standing 
alone,  as  an  indictment  for  an  assault  and  battery  with  a 
deadly  weapon,  where  it  does  not  appear  from  the  record  or 
statement  of  the  case  that  the  indictment  was  found  within 
six  months  from  the  commission  of  the  offence,  the  indict- 
ment must  be  sustained  for  a  simple  assault  and  battery. 
State  V.  Reaves,  85  N.  C,  553 ;  State  v.  Taylor,  83  N.  C,  601; 
State  V.  Moore,  svpra ;  State  v.  Ray,  89  N.  C,  587.  ^ 

There  is  no  error  in  overruling  the  motion  of  the  defend- 
ant. Let  this  be  certified  to  the  superior  court  of  Sampson 
county,  that  further  proceedings  may  be  had  according  to 
law. 

No  error.  AflSrmed. 


STATE  V.  G.  M.  HAWKINS. 

Oambling,  indictment  for — Retailing. 

One  is  indictable  for  a  violation  of  the  act  prohibiting  gambling 
<*iB  any  house  wherein  spiritaoas  liquors  are  retailed,"  whether 
such  retedling  be  with  or  without  a  lioenide.     Thb^Cods,  £1043. 

{State  ▼•  Terry,  4  Dev.  &  Bat.,  185,  cited  and  approved.) 

Indictmbnt  for  gambling  tried  at  Spring  Term,  1884,]  of 
Cleveland  Superior  Court,  before  McRae^  J. 
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The  defendant  is  indicted  for  a  violation  of  that  clause  of 
the  statute,  which  prohibits  gambling  "  in  any  house 
wherein  spirituous  liquors  are  retailed,  or  any  part  of  the 
premises  occupied  *  *  *  wherein  spirituous  liquors 
are  sold  as  aforesaid."    Ths  Code  §  1042. 

It  was  in  evidence  that  one  Robert  Leak  played  cards  for 
money  with  the  defendant  in  a  house  occupied  by  the  de- 
fendant in  which  he  retailed  spirituous  liquors.  It  was  ad- 
mitted that  defendant  had  no  retail  liquor  license,  and  the 
defendant  asked  the  court  to  charge  the  jury,  that,  as  he  had 
no  sach  license,  he  could  not  be  convicted.  The  instruction 
was  refused.  Verdict  of  guilty.  Judgment.  Appeal  by 
defendant. 

Attorney- OcnercU,  for  the  State. 
Messrs.  Hoke  &  Hoke^  for  defendant 

Merrimon,  J,  We  were  at  first  inclined  to  think,  that 
this  clause  of  the  statute  referred  to  and  embraced  only 
houses  and  premises  where  spirituous  liquors  are  retailed  by 
virtue  of  a  license  duly  granted  under  the  law  authorizing 
the  retail  of  such  liquors.  But  upon  further  reflection  we 
are  of  opinion  that  it  has  a  wider  scope,  and  it  embraces  all 
houses  and  premises  where  spirituous  liquors  are  retailed  as  a 
business,  whether  with  or  without  a  license. 

To  retail  means,  generally,  to  sell  by  small  quantities,  in 
broken  parts,  in  small  lots  or  parcels,  not  in  bulk.  There 
is  nothing  in  the  statute  that  goes  to  show  this  term  is  used 
in  any  restricted  or  limited  sense,  or  that  it  does  not  imply 
any  retailing,  either  rightful  or  wrongful.  The  «^vil  to  be 
remedied  is  just  as  great  in  the  one  case  as  the  other ;  per- 
haps, it  is  greater  where  the  retailing  carried  on  is  unlawful. 
Besides,  it  would  not  consist  with  the  integrity  and  thor- 
oughness of  the  law  to  allow  those  who  openly  violate  it,  to 
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take  advantage  of  tbeir  own  wrong.  NuUua  commodvm  capere 
potest  de  injuria  8ua  propria. 

The  present  statute  is,  in  all  material  respects,  the  same 
as  that  found  in  1  Revised  Statutes,  ch.  34,  §  69  ;  indeed  it 
takes  the  place  of  it.  This  court  in  construing  that  statute 
held  that  gambling  in  a  house  where  retailing  spirituous 
liquors,  was  carried  on  without  a  license  obtained  according 
to  law,  was  a  violation  of  its  provisions.  Judge  Daniel,  in 
delivering  the  opinion  of  the  court,  said  :  '*  We  are  of  the 
opinion  that  the  circumstance  of  Vannoy's  not  having  com- 
plied with  all  the  requisites  of  the  law  in  obtaining  his 
license  to  retail,  is  no  excuse  for  the  defendant.  The  jury 
have  found  the  facts  that  he  did  retail  spirits  in  his  store- 
room. That  fact  satisfies  the  gaming  act  above  quoted, 
and  the  charge  of  the  indictment  that  spirits  were  retailed 
in  the  house."    State  v.  Terry^  4  Dev.  &  Bat.,  185. 

Those  who  gamble  in  a  house  where  an  illicit  retailing  of 
spirituous  liquors  is  carried  on,  cannot  take  shelter  behind 
that  business! 

According  to  the  evidence  set  forth  in  the  record,  the  de- 
fendant kept  a  house  wherein  spirituous  liquors  were  retailed 
in  the  sense  of  the  statute.  The  jury  found  that  himself 
and  another  repeatedly  played  cards  for  money  in  that  house 
while  it  was  used  for  that  purpose,  and  although  he  had 
no  license  as  a  retailer,  he  was  guilty  of  a  violation  of  the 
statute. 

The  judgment  must  be  affirmed,  and  to  that  end  let  this 
opinion  be  certified  to  the  superior  court  according  to  law. 
It  is  so  ordered. 

No  error.  Affirmed. 
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STATE  V.  ANDERSON  JONES. 
Evidence^  discrediting  tuUness. 

On  trial  of  an  indictment  for  perjury,  assigned  in  an  alleged  false 
oath  taken  in  a  bastardy  proceeding,  in  which  the  defendant 
swore  he  never  had  sexnal  intercourse  with  the  prosecutrix,  the 
prosecutrix  testified  she  never  had  such  intercourse  with  any  other 
man  than  the  defendant;  ffetd,  that  the  defendant  for  the  pur- 
pose of  discrediting  her  testimony  had  the  right  to  show  by  a 
witness  that  he  (witness)  had  often  been  criminally  intimate  with 
her  for  several  months  preceding  the  birth  of  the  child. 

(C?ieek  V.  Watson,  90  N.  C,  302;  /State  v.  Johnson,  82  N.  C,  589; 
State  V.  Crouse,  86  N.  C,  617,  cited  and  approved.) 

Incictment  for  perjury,  tried,  at  Spring  Term,  1884,  of 
Duplin  Superior  Court,  before  Shepherd,  J. 

The  case  states :  It  was  conceded  that  at  a  trial  in  August, 
1880,  before  a  justice  of  the  peace,  in  which  this  df^fendant 
was  prosecuted  for  bastardy  by  one  Sarah  Creech,  the  de- 
fendant swore  he  bad  never  bad  sexual  intercourse  with 
the  said  Sarah. 

On  this  (the  perjury  trial)  the  said  Sarah  testified  that  be- 
fore the  trial  before  the  said  justice  she  had  never  had  sex- 
ual intercourse  with  any  other  man  than  the  defendant. 
She  also  stated,  upon  cross-examination,  that  she  bad  sworn 
to  the  same  facts  before  the  justice  of  the  peace,  and  she 
also  testified  that  defendant  did  have  sexual  intercouse  fre- 
quently with  her  during  the  year  1879,  extending  into  the 
fall,  and  that  the  child  was  born  on  the  6th  of  May  1880. 

Id  the  course  of  the  trial,  the  defendant  offered  to  prove 
by  a  witness  that  he  (the  witness)  had  had  habitual  sexual 
intercourse  with  said  Sarah  several  months  before  the  trial 
of  the  said  bastardy  proceeding,  and  before  the  birth  of  the 
child.  This  was  objected  to  by  the  state,  and  thereupon  the 
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defendant  stated  to  the  court  that  he  offered  it  for  the  pur- 
pose of  discrediting  the  witness  Sarah,  but  the  court  sas- 
tained  the  objection  of  the  state,  and  declined  to  admit  the 
evidence,  and  the  defendant  excepted.  There  was  a  verdict 
of  guilty,  and  the  defendant  appealed  from  the  judgment 
pronounced. 

Attorney' General^  for  the  State. 

Messrs,  H,  R.  Komegay  and  Strong  &  Smedes,  for  defendant 

Smith,  C.  J.  The  perjury  imputed  to  the  defendant  con- 
sists in  an  alleged  false  oath  taken  before  a  justice  of  the 
peace  in  August,  1880,  upon  a  proceeding  against  him, 
charging  him  with  the  paternity  of  the  bastard  child  of 
Sarah  £.  Creech,  wherein  he  swore  that  he  had  never  had 
any  sexual  intercourse  with  her. 

Upon  the  trial  of  the  issue  the  said  Sarah  testified  that 
previous  to  the  proceeding  before  the  justice,  she  had  never 
had  any  sexual  intercourse  with  any  other  man  than  the 
defendant. 

On  cross-examination  she  stated  that  she  had  given  sim- 
ilar and  consistent  evidence  on  her  examination  before  the 
justice,  and  that  the  defendant  did  have  such  criminal  in- 
tercourse with  her  frequently  during  the  year  1879,  extend- 
ing into  the  fall,  and  that  the  child  was  born  on  May  6tb, 
1880. 

The  defendant  then  introduced  a  witness  and  proposed  to 
inquire  of  him  if  he  had  not  been  often  criminally  intimate 
with  the  mother  for  several  months  preceding  August,  1880. 
On  objection  the  court  refused  to  let  the  testimony  go  to  the 
jury,  and  the  exception  to  this  ruling  is  the  only  matter  for 
review  on  defendant's  appeal. 

The  falsehood  assigned  in  the  defendant's  oath  lies  in  hiB 
denial  of  the  existence  of  criminal  relations  between  him- 
self and  the  mother  at  any  previous  time,  and  whether  she 
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bad  formed  similar  relations  with  others,  however  applica« 
ble  to  an  inquiry  into  the  paternity  of  the  child,  not  then  be- 
fore the  court,  is  a  question  not  pertinent  to  the  issue  before 
the  jury,  nor,  if  shown,  does  it  tend  to  sustain  the  oath  of 
the  accused  that  he  had  none  such  at  any  time.  The  charge 
is  that  he  bad  himself  had  such  illicit  intercourse  with  the 
mother  and  he  swore  falsely  in  denying  the  fact. 

If  the  testimony  of  the  mother  as  to  her  relations  with 
other  men  came  out  upon  her  direct  examination,  and  con- 
stitutes, as  the  record  seems  to  indicate,  apaxt  of  the  testimony 
in  chief,  which,  while  disavowing  criminal  intimacy  with  all 
others,  imputes  such  intimacy  with  the  accused,  thus  asso- 
ciating the  two  statements  in  a  single  declaration,  it  would  be 
but  reasonable  to  allow  the  proposed  contradictory  evidence 
in  disproof  of  the  mother's  general  statements;  and  the  rule 
seems  to  apply  to  testimony  not  material  and  open  to  objec- 
tion if  made,  when  no  objection  being  made  it  goes  before 
the  jury.  If  the  jury  hear  irrelevant  testimony,  it  ought  to 
be  truthful  and  not  ex  parte  and  misleading.  1  Greenl.  Evi., 
§  468 ;  Cheek  v.  Watam,  90  N.  C,  302. 

If  the  testimony  was  elicited  upon  the  examination  of  de- 
fendant's counsel,  the  answer,  which  involve^  a  collateral 
fact  affecting  the  credibility  of  the  witness  only,  is  conclu- 
sive upon  well  established  principles  of  evidence.  State  v. 
Johnson,  82  N.  C,  589 ;  State  v.  Orome,  86  N.  C.  617,  and 
other  cases. 

The  case  prepared  on  appeal  contains  a  very  unsatisfac- 
tory statement  of  the  facts  relating  to  the  mother's  evidence. 
A  literal  interpretation  of  the  record  if,  as  we  must  infer, 
though  not  so  stated,  the  mother  was  produced  as  a  witness 
for  the  state,  her  testimony  indirectly  only  charges  the  de- 
fendant with  the  criminal  intercourse,  for  she  says  that  she 
had  never  had  such  with  any  other  man  than  the  defendant,  with- 
out saying  positively  that  she  had  such  with  him,  and  thus 
her  relations  with  others  is  part  of  her  charge  against  the 
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defendant.  On  tbe  other  hand,  upon  her  cross-ezamina- 
tion,  consistent  statements  are  elicited  in  corroboration  of 
her  testiipony  in  chief,  which  ought  to  proceed  from  tbe 
state,  and  then  follows  her  direct  imputation  of  criminality 
to  the  defendant.  These  diflSculties  somewhat  embarrass 
us  in  arriving  at  a  satisfactory  conclusion  in  making  a  dis- 
position of  the  appeal,  but  as  we  cannot  look  outside  of  the 
record  and  must  take  it  as  sent  up,  it  does  appear  that  the 
testimony  to  be  disproved  constitutes  a  substantial  part  of 
that  delivered  by  the  mother,  and  must  be  open  to  expla- 
nation and  contradiction,  that  the  jury  may  know  its  truth. 

There  must  be  a  new  trial,  and  it  is  so  ordered.  Let  this 
be  certified. 

Error.  Venire  de  novo. 


STATE  V.  W.  B.  MARSH. 

Bemoval  of  Fence — Evident  of  title  to  land  not  admissible, 

1.  On  trial  of  an  indictment  for  removing  a  fence  in  violation  of 
The  Codb,  §  1062,  it  appeared  in  evidence  that  there  was  a  con- 
troversy about  the  dividing  line  which  separates  the  land  of  tiie 
prosecutor  from  that  of  the  defendant — ^the  former  being  in  pos- 
session but  the  latter  claiming  the  right  to  the  land ;  Hddy  that 
evidence  offered  to  show  that  the  fence  was  on  land  belonging  to 
the  defendant,  was  properly  ruled  out. 

2.  In  such  case  it  is  only  necessary  for  the  state  to  show  the  actual 
possession  of  the  prosecutor ;  and  it  is  no  defence  for  the  defendant 
to  locate  the  dividing  line  and  show  title  in  himself.  This  right 
must  be  asserted  in  a  civil  action. 

(State  V.  WilliamSy  Busb.,  197;  State  v.  Meadrick,  3  Jones,  276;  State 
V.  Mace,  65  N.  C,  344;  State  v.  Roseman,  66  N.  C,  634;  State  v. 
ffovis,  76  N.  C,  117;  State  v.  Piper,  89  N.  C,  651,  dted  and  ap- 
proved.) 
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Indictment  for  remof  al  of  feuoe  in  violation  of  the  pro- 
Tiaions  of  the  statute,  tried  at  Spring  Term,  18S4,  of  Union 
Superior  Court,  before  MacRae,  J. 

Verdict  of  guilty,  and  the  defendant  appealed  from  the 
judgment  pronounced. 

Attorney-  Oenercdy  and  Covington  &  Adams^  for  the  State. 
Messrs.  Payne  &  Vann^  for  defendant. 

Smith,  0.  J.  The  defendant  is  charged  under  section  1062 
of  Thb  Code  as  it  was  in  force  early  in  the  year  1883,  with 
the  unlawful  and  wilful  removal  of  a  fence  around  the  cul- 
tivated field  of  one  J.  A.  Richardson,  and  upon  his  trial 
was  found  quilty. 

The  exceptions  taken  by  the  defendant  during  the  pro- 
gress, of  the  trial  before  the  jury  are  numerous,  but  are  all 
referable  to  the  exclusion,  on  objection  from  the  state,  of 
evidence  offered  to  show  that  the  fence  displaced  and  torn 
down,  was  on  land  belonging  to  the  defendant,  and  are  re- 
solved into  the  one  inquiry  as  to  its  competei^cy  for  such 
purpose. 

There  can  be  no  question,  that,  conceding  the  fact  that 
the  defendant  did  own  the  land  on  which  the  fence  was 
standing,  h.e  could  not  have  committed  the  offence  contained 
in  the  statute,  for  it  is  not  unlawful  for  him  to  remove  an 
obstruction  placed  upon  his  own  property  ;  and  so  it  is  held 
in  several  cases  where  the  construction  of  the  enactment 
has  come  before  the  court.  State  v.  WiUiams,  Bush.  197 ; 
State  V.  Headrick,  3  Jones,  375 ;  StaJte  v,  Mace,  65  N.  C,  344  ; 
ataJte  V.  Roseman,  66  N.  C,  634. 

But  surely,  remarked  Mr.  Justice  Settle,  in  Staie  v.  Mace^ 
the  purpose  was  not  to  prohibit  the  owner  from  doing  as 
he  likes  with  his  own  property.  He  may  either  improve  or 
destroy  it,  and  no  question  can  be  made  by  others  as  to  the 
damage  done  to  the  property. 
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Here,  there  was  a  controversy  ^bout  the  dividing  line 
which  separates  the  land  of  the  prosecutor,  Richardson,  from 
the  land  of  the  defendant,  from  which  the  former  was  cat 
off,  both  areas  constituting  a  single  tract,  as  stated  in  the 
testimony  of  the  prosecutor,  who  says  he  put  the  fence  fur- 
ther over  as  an  assertion  of  his  own  title  up  to  the  boundary 
claimed  by  him.  The  fence  was  part  of  that  enclosing  a 
field  in  possession  of  Richardson,  on  which,  at  the  time  of 
the  removal,  in  February,  was  some  ungathered  cotton 
standing  of  the  growth  of  the  previous  year,  and  wheat  bad 
been  sown. 

The  defendant  under  a  claim  of  ownership  and  of  right 
to  the  land,  made  the  removal  and  now  defends  by  propos- 
ing to  show  that  the  title  was  in  him  and  not  in  Rich- 
ardson. 

Thus  he  proposes  to  narrow  the  issue  into  one  of  title  and 
require  the  jury  to  decide,  in  a  public  prosecution,  to  whom 
the  disputed  land  belongs. 

This,  in  our  opinion,  was  wholly  admissible,  and  testi- 
mony upon  this  point  was  properly  excluded.  It  was  only 
necessary  for  the  state  to  prove  the  actual  possession  of  the 
enclosed  lands,  and  that  it  was  in  cultivation  by  the  prose- 
cutor, when  the  acts  charged  were  done,  and  it  is  not  a  de- 
fence upon  this  trial  for  the  defendant  to  locate  the  true 
line  of  division,  and  show  title  in  himself  to  the  portion  of 
the  field  from  which  the  fence  was  removed. 

"  The  prosecutor,"  say  the  court  in  State  v.  Hom^  76  N. 
C,  117,  "  was  in  the  actual  'quiet  possession  of  the  fence 
around  his  field  in  cultivation,  and  had  been  for  more  than 
a  year,  when  the  defendant  pulled  it  down.  This  posses- 
sion could  not  be  disturbed  by  any  adverse  claimant  in  this 
''  short  hand  "  way,  because  it  would  in  most  cases  lead  to 
some  other  and  more  serious  breach  of  the  peace  and  good 
order  of  society.  If  the  defendant  has  a  better  title  than 
the  prosecutor  to  the  premises  or  to  the  possession  thereof, 
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he  can  assert  it  by  due  course  of  law,  but  he  cannot  do  so  by 
violaiinff  the  criminal  law  of  the  state.  J^ 

So  in  the  recent  case  of  State  v.  Piper,  89  N,  C,  551,  it  was 
held  that  the  lessor  of  two  adjoining  fields  to  different  ten- 
ants, one  of  whom  had  constructed  a  division  fence  and 
whose  wife  continued  to  occupy  and  cultivate  that  demised 
to  her  deceased  husband,  in  removing  the  fence,  was  amen 
able  to  a  prosecution  under  the  act. 

There  was  no  error  in  the  ruling  out  the  evidence  offered 
of  title  in  the  accused  upon  the  trial  of  the  indictment,  his 
remedy  being  in  a  resort  to  a  civil  action  after  so  long  an 
unresisted  possession  and  use  of  the  field  by  Richardson. 

This  will  be  certified  to  the  end  that  judgment  be  ren- 
dered upon  the  verdict  in  the  court  below. 

No  error.  AflBrmed. 


STATE  V.  JOSEPH  MATTHEWS. 

FaUe  Pretence. 

Where  the  defendant  obtained  goods  of  the  prosecutor  by  falsely 
stating  that  they  were  needed  to  bury  a  sister-in-law's  child  who 
had  just  died;  Meld,  that  he  is  guilty  of  false  pretence,  and  it 
matters  not  whether  the  owner  parted  with  his  goods  for  the  sake 
of  gilin  or  for  a  charitable  purpose. 

(State,  Y.  Dickson,  88  N.  C,  643,  cited  and  approved.) 

Indictment  for  false  pretence,  tried  at  Fall  Term,  1883, 
of  Rockingham  Superior  Court,  before  MacRae,  J. 

The  facts  in  the  case  as  developed  by  the  evidence  are, 
that  defendant  went  to  the  store  of  R.  H.  Smith  in  Septem- 
ber, 1883,  and  asked  Smith  to  credit  him  for  some  floods, 
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and  stated  that  the  child  of  his  sister-in-law  was  dead,  and 
that  the  articles  he  wished  to  buy  were  necessary  for  the 
burial  of  the  child.  Smith  refused  to  let  the  defendant  have 
the  goods  at  first,  but  he  begged  90  earnestly  that  be  finally 
sold  him  a  piece  of  cotton  cloth  on  credit.  Defendant 
promised  to  pay  for  it,  but  it  was  the  charitable  object  alone 
that  induced  Smith  to  let  him  have  the  goods,  because  be 
said  his  sister-in-law's  child  was  dead,  and  she  needed  the 
cloth  to  bury  it.  But  at  the  time  of  the  transaction  the 
defendant  had  no  sister-in-law,  and  the  statement  as  to  the 
death  of  the  child  was  false. 

The  defendant  upon  this  state  of  facts  requested  the  court 
to  charge  the  jury  that  he  was  not  guilty,  but  the  court  re- 
fused to  give  the  charge. 

There  was  a  verdict  of  guilty  and  judgment  thereon, 
from  which  the  defendant  appealed. 

Attorney- Oeneral,  for  the  State. 
No  counsel  for  defendant. 

Ashe,  J.  It  is  well  settled  that  to  constitute  the  crime  of 
false  pretence  under  Bat.  Rev.,  ch.  32  §  67,  The  Code,  §  1025, 
that  there  must  be  a  false  pretence  of  a  subsiMing  fact ;  the 
pretence  must  be  knowingly  false;  money,  goods  or  other 
thing  of  value  must  be  unlawfully  obtained  by  means  of 
the  false  pretence,  and  with  the  intent  to  cheat  and  defraud 
the  owner  of  the  same.  Staie  v.  Dickaan,  88  N.  C.,'643,  and 
cases  there  cited  to  the  same  efiTect. 

Here,  the  defendant  failing  to  purchase  the  goods  upon 
a  credit,  resorted  to  the  falsehood  of  stating  that  his  sister- 
in-law's  child  was  dead  and  the  cloth  was  needed  for  its 
burial.  The  death  of  the  child  was  the  false  pretence  of  a 
mibsiding  fad.  The  defendant  had  no  sister-in-law,  and  do 
child  of  a  sister-in-law  was  dead.  He  knew  the  statement 
was  false,  and  could  have  been  made  with  no  other  purpoie 
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than  to  cheat  and  defraud  Smith  of  his  goods  And  the 
goods  were  obtained  by  means  of  the  false  pretence.  These 
fiicts  bring  the  case  fully  up  to  the  requirements  of  the 
statute. 

It  can  make  no  sort  of  difference  what  motive  prompted 
Smith  to  part  with  his  goods,  whether  for  the  sake  of  gain 
or  from  feelings  of  charity. 

It  is  certainly  a  very  lame  defence,  set  up  by  the  defend- 
ant, that  he  is  not  guilty  because  the  goods  of  the  owner 
were  parted  with  under  the  promptings  of  a  charitable  mo- 
tive, when  he  himself,  by  his  false  statements,  has  excited 
the  benevolent  feelings  through  the  influence  of  which  he 
obtained  the  goods.  If  he  had  not  made  the  false  state- 
ment as  to  the  death  of  the  child,  the  owner  of  the  goods 
would  not  have  had  his  charitable  sympathy  aroused,  and 
but  for  those  feelings  he  would  not  have  parted  with  his 
goods.  The  goods  consequently  were  obtained  by  means  of 
the  false  pretence. 

There  is  no  error.  This  must  be  certified  to  the  superior 
court  of  Rockingham  county,  that  the  case  may  be  proceeded 
with  according  to  law. 

No  error.  Affirmed. 


STATE  V.  DUPLIN  CANAL  COMPANY. 
Obstructing  Navigable  Streama— Sluicing — Motive  Power. 

1,  On  trial  of  an  indictment  against  the  Dupliu  canal  company  for 
violation  of  section  1123  of  Thb  Codb,  in  placing  obstractions  in 
a  stream  whereby  its  navigation  was  prevented ;  ffeld,  that  de- 
fendant oannot  Justify  onder  its  (barter,  which  expressly  prohiblte 
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the  company  from  impairmg  the  navigability  of  streamB.    Aet 
1871-'72,  ch.  161,  §  7,  proviso. 

2.  Held  further^  that  the  ase  of  the  water  for  ''sloioing'*  the  canal- 
bed  is  not  using  it  as  a  **  motive  power." 

Indictment  for  obstructing  a  water-course  tried  at  Spring 
Term,  1884,  of  Pender  Superior  Court,  before  Shepherd,  J. 
Verdict  of  guilty ;  judgment;  appeal  by  defendant. 

Aitomey-Oeneralf  for  the  State. 

Messrs.  R.  H,  McKoy  and  J.  D.  Bellamy,  for  defendant. 

Smith,  C.  J.  The  defendants,  the  Duplin  Canal  Company, 
organized  under  a  law  of  the  state,  and  W.  L.  Young,  its 
agent,  are  charged  with  felling  trees  and  placing  other  ob- 
structions in  Shelter  creek,  so  as  to  interfere  with  the  use  of 
the  stream  for  floating  rafts  of  timber  and  the  passage  of 
flat  boats  for  which  it  is  navigable,  in  violation  of  the  act  of 
February  28th,  1883,  contained  in  The  Code,  §  1123. 

Upon  the  trial  these  defendants  were  convicted  of  the  of- 
fence, and  no  judgment  being  prayed  against  the  latter,  the 
corporation  was  fined  the  sum  of  fifty  dollars,  and  thereupon 
it  appeals. 

The  defendant  company  claimed  a  right  under  the  terms 
of  its  charter  to  make  the  obstruction  in  the  prosecution  of 
its  object  under  section  5,  chapter  55^  of  the  acts  of  1873-74, 
and  the  transferred  privileges  contained  in  chapter  151,  sec- 
tion 7,  of  the  act  of  1871-72,  the  original  charter  granted 
to  the  New  River  Canal  Company,  The  court  ruled  the 
defence  unavailable  in  excuse  of  the  obstructions  forbidden 
by  the  statute. 

It  was  shown  by  the  «tate  that  Shelter  creek  was  a  natu- 
ral water  course,  navigable  for  flat  boats  and  rafts;  that  the 
obstructions  were  a  complete  barrier  to  their  passage  and 
impeded  the  flow  of  water ;  that  there  were  no  flow-ways  or 
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locks  admitting  a  passage  through  the  obstructious,  and 
that  they  were  formed  by  the  defendant  Young,  acting  un- 
der the  directions  of  the  company. 

The  provisions  of  the  charter  do  not  in  our  opinion  war- 
rant the  total  interruption  of  the  use  of  this  watercourse. 
While  they  confer  large  powers  upon  the  company  in  prose- 
cuting its  enterprise  of  uniting  the  waters  of  the  rivers 
mentioned,  or  in  carrying  out  the  project  contemplated  in 
the  amending  enactment,  it  is  expressly  declared  in  section 
7,  of  the  act  of  1872,  as  a  proviso  to  the  delegation  of  power 
to  the  company,  ''That  no  use  of  said  creeks,  water-courses, 
or  bodies  of  water  shall  impair  or  prevent  navigability  of 
the  same,  and  that  the  said  company  may  construct  upon 
and  along  said  canal  as  many  locks  as  they  may  deem  ser- 
viceable for  the  use  of  said  canal." 

It  is  obvious  that  a  total  obstruction  without  a  pass-way 
for  water-craft,  such  as  could  use  the  stream,  being  con- 
structed through  it,  was  not  contemplated.  The 'statute 
upon  which  the  indictment  is  based  declares :  "  If  any  per- 
son shall  wilfully  fell  any  tree  or  wilfully  put  any  obstruc- 
tion, except  for  the  purposes  of  utilizing  water  as  a  motive 
power,  in  any  branch,  creek  or  other  natural  passage  for 
water,  whereby  the  natural  flow  of  water  through  such  pas- 
sage is  lessened  or  retarded,  and  whereby  the  navigation  of 
such  stream  by  any  raft  or  flat  may  be  impeded,  delayed  or 
prevented,  the  person  so  offending  shall  be  guilty  of  a  mis- 
demeanor and  fined  not  to  exceed  fifty  dollars  or  impris* 
oned  not  to  exceed  thirty  days."    The  Code,  §1123. 

The  defendants  further  insist  that  the  water  interrupted  by 
the  obstruction  was  used  as  "  a  motive  power  "  in  "  sluicing," 
a  term  used  to  signify  the  digging  out  or  washing  out  of  the 
canal  bed  by  the  flowing  stream. 

The  proposition  is  not  tenable.  The  statute  is  general, 
and  the  exception  has  obvious  reference  to  the  use  of  the 
energies  of  water  dammed,  as  a  moving  force,  and  not  to  the 
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operations  of  a  current  in  motion.  The  prohibition  is  against 
felling  any  tree,  or  patting  any  obstruction,  even  when  not 
extending  across  the  stream,  and  the  exception  is  that  it  may 
be  done  in  utilizing  the  force  of  the  water,  but  it  does  not 
confer  the  power  to  divert  the  water  into  a  new  channel  in 
order  that  it  may  excavate  and  deepen  the  channel. 

Upon  a  full  examination  of  the  statutes  and  the  acts 
proved  to  have  been  done,  we  concur  in  the  ruling  of  the 
court  that  the  statute  has  been  violated.  There  is  no  error. 
This  will  be  certified  to  the  superior  court  of  Pender. 

No  error.  Affirmed. 


STATE  V.  JOHN  H.  CREDLE. 

Injury  to  live  stock,  sufficiency  of  indictment — Notice,  proof  cf 
ccmtents —  Criminal  Act,  intent —  Widow^s  yearns  support, 

1.  An  indictment  ander  Thb  Cobb,  §  1068,  for  injury  to  live-stoek, 
in  which  the  animal  alleged  to  have  been  injured  is  described  as 
a  '*  certain  cattle  beast/'  is  sufficiently  definite. 

2.  On  trial  of  such  indictment,  the  contents  of  a  notice  posted  by 
proseoutor  forbidding  all  persons  trading  for  or  buying  his  cattle, 
may  be  proved  by  parol,  without  showing  the  loss  or  destruction 
of  the  paper. 

3.  The  fact  that  a  criminal  offence  was  committed  openly  and  with- 
out secrecy  goes  to  the  jury  to  be  considered  by  them  upon  the 
question  of  the  existence  of  a  felonious  intent.  It  does  not  nec- 
essarily disprove  it. 

4.  The  charge  of  the  court  in  this  case,  approved. 

{8tate  V.  Stanton,  1  Ired.,  424;  State  v.  Brown,  1  Dev.,  137;  State  v. 
Clark,  8  Ired.,  226;  State  v.  Turner,  66  N.  C,  618;  State  v.  Qodet, 
7  Ired.,  210;  Satterftdd  v.  SmUh,  11  Ired.,  60;  PoUock  v.  WUcox, 
68  N.  C,  46;  WUsonw,  Derr,  69  N.  C,  137;  State  v.  Capps,  71  N. 
C,  93,  cited  and  approved.) 
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Indictmbnt  for  iujary  to  live  stock  tried  at  Spring  Tertii» 
1884,  of  Beaufort  Superior  Court,  before,  Oudger,  J. 

The  indictment  preferred  in  tlie  inferior  court  is  sub- 
stantially as  follows:  The  jurors,  &c.,  present,  that  the  de- 
fendant with  force  and  arms  ''did  unlawfully  and  wilfully 
pursue  and  kill  a  certain  cattle  beast,  the  property  of  Nancy 
Ribbitts,  with  the  intent  then  and  there  unlawfully  and 
feloniously  to  convert  the  same  to  his  use,"  contrary,  <S:c. 
The  jury  found  the  defendant  guilty,  and  fronci  the  judg- 
ment pronounced  he  appealed  to  the  superior  court. 

In  the  statement  of  the  case  made  by  the  chairman  of  the 
inferior  court  (E.  S.  Simmons),  it  appears  that  the  prosecu- 
trix was  the  widow  of  Henry  Ribbitts  who  was  the  owner 
of  a  lot  of  cattle,  and  that  she  claimed  title  thereto  under  an 
assignment  of  her  year's  support,  which  shows,  among  other 
things  allotted  to  her,  a  "  lot  of  cattle  running  at  large  in 
Bath  township ; "  and  she  testified  that  defendant  never  set 
up  any  claim  to  the  cattle  until  after  her  husband's  death  ; 
that  defendant  sent  her  ten  dollars  bv  one  Keech  who  told 
her  that  defendant  had  bought  the  cattle,  and  that  this  sum 
was  the  balance  due  on  that  account. 

One  Muse,  a  witness  for  the  stale,  testified  that  on  the  day 
he  heard  of  Ribbitt's  death,  the  defendant  said  he  was  going 
to  "gobble  up  Ribbitt's  cattle,"  and  upon  being  asked  "  how," 
the  defendant  replied,  *'  I  have  been  talking  to  Sam  Warren 
and  he  says  he  can  write  a  bill  of  sale,  and  has  promised 
to  write  it  as  soon  as  he  can  find  out  the  day  that  Ribbitts 
was  at  Asa  Wilkinson's,  and  am  to  give  one  third  of  the  cat- 
tle to  Warren  who  was  to  witness  it."  It  was  in  evidence 
that  Ribbitts  was  at  Wilkinson's  about  three  weeks  before 
bis  death. 

The  witness  further  testified  that  defendant  told  him  to 
say  he  (defendant)  had  bought  the  cattle  from  Ribbitts  and 
paid  fifteen  dollars  and  owed  ten  dollars  more,  and  that  de- 
fendant afterwards  told  witness  that  he  himself  had  written 
41 
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the  bill  of  sale,  aod  bad  Ribbitts'  red  bull  penued  in  Ed- 
mund Moore's  yard,  and  that  he  got  Keech  and  Lanier  to  go 
there  and  kill  him ;  that  these  cattle  were  in  Bath  township 
and  the  witness  never  heard  of  Ribbitt's  having  any  other 
cattle. 

The  witness  also  testified  that  he  told  defendant  he  had 
heard  that  Ribbitts  had  posted  notices  forbidding  all  per- 
sons from  interfering  with  his  stock.  And  another  witness 
(Campbell)  testified  that  he  saw  a  notice  posted  with  Rib- 
bitts' name  signed  to  it,  though  he  did  not  see  him  post  it. 
Defendant  objected  to  his  stating  its  contents.  Objection 
overruled.  The  witness  then  stated  thnt  the  "  contents  of 
the  notice  forbid  all  persons  trading  for  or  buying  bis 
cattle." 

The  witnesses  for  defendant  testified  that  shortlv  before 
Ribbitts'  death,  the  defendant  paid  him  fifteen  dollars  for 
the  cattle,  and  that  Ribbitts  said  to  defendant,  ''you  owe  me 
ten  dollars,  and  when  you  pay  that,  all  the  cattle  are  yours;" 
that  the  ten  dollars  was  carried  to  the  widow,  as  testified 
to  above,  and  that  she  refused  to  receive  it. 

The  testimony  of  the  defendant  himself  was  to  the  efiect 
that  he  had  bought  the  cattle  of  Ribbitts,  and  that  be  had 
killed  some  of  them  before  the  death  of  Ribbitts,  without 
objection  from  him  ;  that  some  one  told  the  defendant  wbUe 
at  his  house,  that  the  red  bull  was  penned  by  Moore's  boys, 
in  Moore's  yard,  and  defendant  sent  Keoch  there  in  the  day 
time  to  kill  him.  The  defendant  denied  making  the  state- 
ment to  the  witness  Muse,  in  reference  to  the  bill  of  sale,  but 
said  he  had  a  right  to  the  cattle  and  could  prove  it,  and 
that  Ribbitts  told  him  he  had  posted  notices  warning  per- 
sons not  to  interfere  with  his  stock. 

The  defendant  asked  the  court  to  charge  the  jury  that 
there  was  no  evidence  that  defendant  pursued  and  killed 
the  cattle  beast ;  that  if  he  sent  Keech  to  kill  the  bull  in 
Moore's  pen,  the  defendant  is  not  guilty  under  this  indict- 
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ment ;  that  it  must  appear  that  defendant  participated  in 
the  killing  with  a  felonious  intent,  and  unless  he  did  so,  he 
cannot  be  convicted  of  aiding,  counselling  or  commanding ; 
that  there  is  no  evidence  the  title  to  the  cattle  has  been  le- 
gally conveyed  to  the  prosecutrix.  These  instructions  were 
refused. 

The  defendant  also  asked  the  court  to  charge  that  an  open 
public  commission  of  an  act,  without  any  attempt  at  secrecy, 
disproves  any  felonious  intent.     Refused. 

The  defendant  also  asked  the  following:  That  if  defendant 
believed  he  had  a  right  to  the  cattle  beast,  and  had  it  killed 
under  that  belief,  whether  he  actually  had  the  title  or  not, 
he  is  not  guilty.     This  instruction  was  given. 

Upon  the  trial  of  the  case  in  the  superior  court,  and  in 
addition  to  the  errors  alleged  in  the  above  statement,  the 
defendant  insisted  that  the  indictment  was  defective,  in  that 
it  used  the  word  '* cattle  beast"  and  failed  to  state  the  kind 
of  cattle  beast,  and  that  therefore  the  court  could  not  pro- 
cee/i  to  judgment.  The  motion  in  arrest  was  overruled  and 
the  judgement  of  the  inferior  court  was  aflSrmed.  From 
this  ruling  the  defendant  appealed  to  this  court. 

Attorney" General,  for  the  State. 
No  counsel  for  defendant 

Merrimon,  J.  The  Code,  §  1068  provides  that,  ."  if  any 
person  shall  pursue,  kill  or  wound  any  horse,  mule,  ass, 
jenny,  caitlet  hog,  sheep  or  goat,  the  property  of  another, 
with  the  intent  unlawfully  and  feloniously  to  convert  the 
same  to  his  own  use,  he  shall  be  guilty  of  a  misdemeanor, 
and  shall  be  punishable,  in  all  respects,  as  if  convicted  of 
larceny,  though  such  animal  may  not  have  come  to  the  ac- 
tual possession  of  the  person  so  offending.  And  all  persons 
commanding,  counselling,  advising,  aiding  and  abetting 
any  of  each  unlawful  acts  shall  be  punished  in  like  man- 
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ner,  and  may  be  prosecuted  alone,  or  with  the  principal 
actor." 

The  indictment  in  this  action  is  founded  upon  the  aboTe 
recited  statute,  and  it  charged  that  the  defendant ''  did  on- 
lawfully  and  wilfully  pursue  and  kill  a  certain  caM^head^ 
the  property  of  Nancy  Ribbitts,  with  the  intent  then  and 
there  unlawfully  and  feloniously  to  convert  the  same  to  his 
use,"  (fee. 

Upon  the  trial,  the  jury  rendered  a  verdict  of  guilty,  and 
thereupon  the  defendant  moved  in  arrest  of  judgment,  as- 
signing as  ground  for  his  motion,  that  the  indictment  did 
not  sufiQciently  charge  any  offence  under  the  statute,  and 
that  the  charge  was  too  vague  and  uncertain  to  warrant  t 
conviction.  The  court  overruled  the  motion,  and  give 
judgment  for  the  state. 

Generally,  in  indictments,  it  is  sufficient  and  proper  to 
charge  statutory  offences  in  the  words  of  the  statute  creat- 
ing and  defining  them,  as  nearly  as  practicable.  To  this 
rule,  however,  there  are  some  exceptions.  Where,  for  ex- 
ample, the  statute  employs  a  general  term,  very  broad  in 
its  comprehension,  to  designate  and  describe  the  objects  to 
be  protected  by  it,  it  is  necessary  in  such  case  to  specify  the 
particular  species  or  class  in  respect  to  which  the  offence  is 
charged.  As  where  a  statute  made  it  indictable  to  kill  or 
steaP'cattle"  generally,  an  indictment  charging  one  with 
killing"  cattle"  would  not  be  sufficient;  it  ought  to  beset 
forth  and  specify  the  kind  of  cattle,  as  a  horse,  a  mule  or 
cow.  StaJte  v.  Stanton,  1  Ired.,  424;  Ros.  Cr.  Ev.,  374,376; 
Arch.  Cr.  PI.,  326.  This  is  necessary  in  order  to  give  the 
party  charged  such  information  as  will  enable  hiro  to  learn 
what  offence  be  is  charged  with,  to  prepare  his  defence,  and 
to  establish  such  record  of  the  matter  as  will  enable  him  to 
defend  himself  successfully  against  any  subsequent  proes- 
cution  for  the  same  criminal  act. 

The  offence  should  be  charged  in  the  indictment  with 
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reasonable  certainty  as  to  its  nature,  and  the  material  con* 
irtitaent  facts  should  be  specified  with  like  precision.  Wba4 
is  sach  reasonable  certainty  and  precision  depends  very 
mach  upon  the  nature  of  the  offence.  Some  classes  of 
offences  are  much  more  definite  in  their  nature,  and  are 
capable  of  being  specified  with  more  precision  than  others. 
Perhaps  there  is  no  case  in  which  it  is  not  necessary  to  re* 
sort  to  facts  and  circumstances,  outside  of  the  indictment 
and  the  record,  to  ascertain  and  indentify  the  offence  charged. 
Hence,  the  rule  is  that  the  offence  should  be  charged  with 
reasonable  (not  absolute)  certainty  in  all  material  respects. 

It  has  been  held  in  this  state,  that  it  is  sufficiently  cer- 
tain to  charge  in  the  indictment  the  larceny  of  a  '*  parcel  of 
oats  "  of  the  goods  and  chatties^  &c.,  Staie  v.  Browny  1  Dev. 
137 ;  a  "  bull  tongue,"  meaning  a  species  of  plow-share, 
l^ate  V.  Clark,  8  Ired.,  226;  "one  turkey,"  SkUev.  Turner,  66 
N.  C,  618;   ^'a  hog,"  State  v.   Godet,  7  Ired.,  210. 

If  the  statute  under  consideration  had  employed  only  the 
word  *' cattle"  in  describing  the  various  species  of  animals 
to  be  protected,  then  the  motion  in  arrest  of  judgment  ought 
to  have  been  sustained.  In  such  case  the  indictment  ought 
to  specify  at  least  the  species  of  the  animal  killed  or  in- 
jured, as  a  horse,  an  ox,  a  sheep,  a  goat.  The  term  *'  cattle '' 
is  sometimes  used  in  statutes  in  a  sense  broad  enough  to 
embrace  all  such  animals.  But  it  is  not  used  in  so  compre- 
hensive a  sense  in  the  statute  before  us :  it  enumerates  by 
name  the  classes  of  quadruped  animals  usually  kept  on  the 
&rm,  and  the  term  "cattle"  is  used, in  a  restricted  but  well 
understood  sense,  to  designate  only  that  class  of  animals 
belonging  to  the  bovine  species,  as  the  ox,  the  cow,  the  bull, 
the  heifer.  So  that,  when  reference  is  made  to  the  stat* 
ute,  and  cattle  are  mentioned,  it  is  at  once  and  certainly 
known  what  species  of  animals  is  referred  to.  And  so, 
where  in  an  indictment  the  defendant  is  charged  with  kill- 
ing  a  "  cattle  beast "   undeir  the  statute  in  question,  he 
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knows  at  once  what  class  of  animals  the  beast  belongs  to, 
as  certain  as  if  the  charge  specified  a  cow,  or  an  ox,  or  a 
bull.  Such  a  designation  of  the  animal  alleged  to  be  killed 
or  injured,  affords  the  party  indicted  reasonable  informa- 
tion to  enable  him  to  learn  the  kind  of  animal  he  is  alleged 
to  have  killed  or  injured,  to  prepare  to  defend  himself  against 
the  charge,  and  to  make  good  his  defence  in  case  he  should 
be  a  second  time  indicted  for  the  same  crimiual  act. 

The  charge  of  killing  "  cattle  "  is  greatly  narrowed  in  ita 
compass  under  this  statute.  *'  Cattle  "  does  not  embrace  all 
species  of  farm  animals:  it  embraces  only  one  species  well 
known,  to-wit,  the  bovine  species,  for  other  species  of  cattle 
is  specially  enumerated  in  it. 

It  is  true  the  pleader  might  have  made  the  charge  more 
definite  by  specifying  that  the  animal  alleged  to  have  been 
killed  was  an  ox,  or  a  cow,  or  a  "  red  bull,"  but  the  law  does 
not  require  the  charge  to  be  made  as  definite  and  preciseas 
possible,  but  to  be  made  with  reasonable  certainty. 

While  we  think  the  pleader  should  ordinarily  make  the 
charge  as  specific  as  possible,  we  think  that  in  this  and  in 
like  cases  the  charge  is  sufficiently  definite.  The  language 
of  the  statute  is  substantially  adopted.  The  description 
"  cattle  beast "  is,  it  seems,  employed  to  designate  the  singu- 
lar number  of  the  plural  noun  "cattle."  The  defendant 
saw  or  eould  see,  at  once,  that  he  was  charged  with  killing 
a  cow,  an  ox,  a  bull  or  heifer  of  the  prosecutrix.  This,  in 
our  judgment,  was  notice  sufficient  to  enable  him  to  prepare 
his  defence,  and,  if  he  should  be  indicted  a  second  time  for 
the  same  criminal  act,  to  make  good  his  defence  under  a 
proper  plea.  He  could  show  that  he  had  before  been  con- 
victed or  acquitted  of  the  charge  of  killing  a  *' cattle  beast" 
of  the  prosecutrix.     People  v.  lAUlefield,  5  Cal.,  355. 

A  witness  for  the  prosecution  was  allowed  to  testify  that 
he  saw  a  "  notice"  posted  by  Ribbitts  with  his  name  signed 
to  it.    He  did  not  see  him  post  it,  but  "the  contents  of  the 
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notice  forbade  all  persons  trading  for  or  buying  his  cattle." 
The  defendant  objected  to  his  stating  the  contenta  ofiheruh 
Hce.  The  court  overruled  the  objection  and  the  defendant 
excepted. 

It  seems  that  the  objection  was  not  to  the  relevancy  and 
competency  of  the  "  notice''  as  evidence,  but  to  speaking  of 
its  contents  in  its  absence.  Why  this  objection  was  made 
does  not  appear  in  the  record,  but  viewing  the  objection  in 
the  most  favorable  light  for  the  defendant,  we  take  it  that 
the  *' notice'' was  not  produced,  and  the  objection  was  to 
speaking  of  its  contents  in  its  absence;  to  proving  its  con- 
tents by  parol  evidence  without  showing  its  destruction  or 
loss. 

In  general,  where  an  agreement  is  reduced  to  writing  and 
is  intended  by  the  parties  signing  it  to  contain  and  to  be 
evidence  of  such  consent  or  agreement,  or  whenever  there 
exists  a  written  document,  which  by  the  policy  of  the  law 
is  considered  to  contain  the  evidencd  of  certain  facts,  such 
instrument  is  regarded  and  treated  as  the  best  evidence  of 
the  agreement  or  facts  it  records;  and  unless  it  be  in 
the  possession  of  the  opposite  party,  and  notice  be  given  to 
him  to  produce  it,  or  unless  it  be  proved  to  be  lost  or  de- 
stroyed, secondary  evidence  of  its  contents  is  not  admissible. 
But  there  are  many  exceptions  to  this  general  rule. 

Thus,  where  a  memorandum  of  agreement  was  drawn  up 
and  read  over  to  the  defendant,  which  he  assented  to  but 
did  not  sign,  it  was  held  that  the  terms  mentioned  in  it 
might  be  proved  by  parol.  Doe  v.  Cartwrighi,  3  B.  &  A. 
326,  (5  Eng.  C.  L.,  306). 

So,  where  a  verbal  contract  was  made  for  the  sale  of 
goods,  and  it  was  afterwards  put  in  writing  by  the  vendor^s 
agent,  it  was  held  that  such  contract  might  be  proved  by 
parol. 

So  also,  facts  may  be  proved  by  parol,  though  a  narrative 
of  them  may  be  reduced  to  writing.    In  an  action  for  trover, 
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to  prave  the  demand  the  witDess  stated  that  he  had  verbally 
required  the  defendant  to  deliver  up  the  property,  and  at 
the  same  time  served  upon  him  a  notice  in  writing  to  the 
same  effect.  Lord  Ellbnborouqh  held  in  Smiih  v.  Yaumg 
1  Camp.,  439,  that  it  was  unnecessary  to  produce  the  writ- 
tea  notice. 

Where,  on  an  indictment  for  an  unlawful  assembly,  the 
question  was,  what  were  the  inscriptions  and  devices  on 
certain  banners  carried  at  a  public  meeting,  it  was  held  that 
parol  evidence  of  the  inscriptions  was  admissible  without 
producing  the  banners  themselves.  Htmfs  caae,  3  B.  A  A., 
666,  (5  Eng.  C.  L.,  327);  Roscoe  Or.  Ev.,  3  (4th  Am.  Ed.).  To 
the  like  effect  are  SaUerfieid  v.  Smith,  11  Ired.,  60 ;  Pollock  v. 
Wikox,  68  N.  C,  46 ;  Wihon  v.  Derr,  69  N.  0.,  137 ;  State  v. 
CappSy  71  N.  C,  93.    The  exception  cannot  be  sustained. 

The  *'  notice,"  whether  written  or  printed  was  collateral 
to  the  issue;  the  defendant  was  not  a  party  to  it;  it  con- 
tained no  agreement  between  himself  and  any  other  person ; 
it  did  not  purport  to  be  evidence  of  a  contract  between  par- 
ties; it  did  not  recite  facts  agreed  upon  by  parties;  it  was 
not  intended  to  be  preserved,  but  to  serve  a  temporary  pur- 
pose and  disappear ;  it  was  not  to  be  lodged  with  any  per- 
son for  safe  keeping;  it  was  a  loose,  casual  paper,  and  what 
it  contained  might  be  proved  like  any  other  fact  or  event 
The  rule  that  a  written  instrument  cannot  be  contradicted, 
modified  or  added  to  by  parol  proof,  has  no  application  to 
it.  It  was  competent  to  speak  of  it  and  what  it  contained, 
without  producing  it  or  showing  that  it  was  destroyed  or  lost 

This  exception  does, not  present  any  question  as  to  the 
competency  of  the  evidence,  if  the  notice  had  been  pro- 
duced, and  we  are  not  at  libertj^  to  decide  any  question 
not  presented  by  the  record. 

The  defendant  was  not  entitled  to  the  special  instructiom 
prayed  for  and  denied  by  the  court. 

Much  of  the  evidence  tended  to  prove  that  the  de^mdant 
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ooiamanded,  cociDselled  and  eDCOoraged  the  killing  of  the 
ball  mentioned,  and  to  support  the  charge  in  the  indict- 
ment On  the  contrary,  the  defendant  contended  there  was 
evidence  tending  to  show  that  the  bull  «as  his,  and  he  had 
given  instructions  to  kill  him,  in  good  faith,  claiming  him 
as  his  own  property.  It  was  fairly  left  to  the  jury  to  say  by 
their  verdict  whether  or  not  the  defendant  did  so  act  in 
good  faith.  The  court  charged  the  jury  that  if  the  defend- 
ant believed  he  had  a  right  to  the  animal,  and  had  it  killed 
under  that  belief,  whether  he  actually  had  it  or  not,  he  is 
not  guilty.  This  charge  was  favorable  to  the  defendant. 
There  was  evidence  to  be  considered  and  weighed  by  the 
jury,  going  to  show  that  he  commanded  and  counselled  the 
killing  of  the  bull  as  charged ;  and  the  fact  that  he  was 
at  his  home  and  not  present  at  the  time  the  bull  was  killed, 
made  no  difference;  he  was  a  principal  in  the  offence,  if 
guilty  at  all,  and  he  might,  by  the  common  law  as  well  as 
by  the  statute,  be  indicted  with  the  principal  actor,  or  alone. 

The  fact  that  the  bull  was  killed  '*  openly  and  without 
secrecy"  in  Moore^s  yard  under  instructions  from  the  de- 
fendant, is  no  justification  or  excuse  for  the  killing,  if  the 
motive  were  such  as  that  charged  in  the  indictment.  The 
language  of  the  statute  is  plain,  strong  and  without  qualifica- 
tion. It  provides  that  "  if  any  person  shall  pursue,  kill  or 
wound,"  &c.,  whether  secretly  or  openly,  with  the  felonious 
intent  sp^ecified,  he  shall  be  guilty  of  the  offence  created  and 
defined  by  the  statute.  The  fact  that  the  act  was  done 
"  openly  and  without  secrecy  "  may  be  evidence  tending  to 
show  the  absence  of  a  felonious  intent,  but  this  does  not 
necessarily  disprove  it.  It  is  evidence  to  be  weighed  by  the 
j«ry. 

There  was  evidence  going  to  show  that  the  bull  was  as- 
signed to  the  prosecutrix  as  part  of  her  year's  support,  and 
if  the  boll  was  of  the  cattle  running  at  large  in  Bath  town- 
ship, as  described  in  the  assignment  of  the  year's  support  o( 
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the  prosecutrix  as  widow  of  her  late  husband  (and  there 
was  evidence  tending  to  show  this),  this  was  sufficient  The 
cattle,  although  running  at  large,  were  constructively  if  not 
actually  in  the  possession  of  the  intestate  at  the  time  of  his 
death,  and  were  of  his  estate  at  the  time  the  year's  support 
of  the  widow  was  assigned  to  her,  and  the  title  passed  to 
her  by  virtue  of  such  assignment. 

We  think  that  the  defendant  has  no  just  ground»of  com- 
plaint that  the  court  failed  to  give  him  the  benefit  of  the 
special  instructions  prayed  for.  There  was  evidence  tend- 
ing to  support  the  charge  in  the  indictment.  There  was 
likewise  evidence  tending  to  support  the  defence.  The  re- 
sult turned  mainly  upon  the  facts,  and  they  were  fairly 
submitted  to  the  jury  upon  the  plea  of  not  guilty.  With 
their  verdict  we  have  no  jurisdiction  or  power  to  interfere, 
as  the  case  comes  before  us.  The  judgment  must  be  af- 
firmed. Let  this  opinion  be  certified  to  the  superior  court 
of  Beaufort  county,  to  the  end  that  it  may  proceed  further 
in  the  action  according  tO  law. 

No  error.  Affirmed. 


STATE  V.  MARK  PARKER. 


Indictment  at  Common  Law. 


Where  a  statute  makes  the  commission  of  an  act  ''iinlawfiil*^  and 
specifies  no  mode  of  proceeding,  the  violation  of  its  provisionB  to 
a  misdemeanor  punishable  by  indictmentat  common  law. 

Indictmbnt  for  retailing  liquor,  tried  at  Spring  Term, 
1884,  of  Clevsland  Superior  Court,  before  MacBae^X 
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The  defendant  was  indicted  for  selling  liqaor  within  two 
and  a  half  miles  of  Zion  church  in  Cleveland  county. 

The  indictment  was  preferred  under  the  act  of  1883,  ch. 
166,  §  7,  which  is  as  follows :  ''That  it  sball  be  unlawful  for 
any  person  to  sell,  or  in  any  manner,  directly  or  indirectly, 
receive  compensation  for  any  spirituous  or  other  intoxicating 
liquors  in  the  localities  hereinafter  named  *  *  *  within 
two  and  a  half  miles  of  Zion  Baptist  church,  in  Cleveland 
county."  There  are  like  inhibitions  in  sections  four,  five, 
and  six  of  the  act.  And  in  section  eigbt  it  is  provided  "  that 
any  person  violating  the  provisions  of  section  four,  five  and 
six  of  this  act,  shall  be  deemed  guilty  of  a  misdemeanor." 

The  defendant  contended  that,  inasmuch  as  the  seventh 
section  was  omitted  in  the  enumeration  of  the  sections  of 
the  act,  the  violation  of  which  was  made  indictable  by  the 
eighth  section,  the  violation  of  that  section  was  hot  the  sub- 
ject of  a  criminal  prosecution,  and  that  therefore  the  defend- 
ant ought  to  be  acquitted. 

His  Honor  did  not  concur  in  this  view,  but  held  that  *'as 
the  law  made  it  unlawful  to  sell  liquor  as  aforesaid,  it  was 
a  misdemeanor  to  violate  the  same,  though  not  so  expressly 
declared,  and  charged  the  jury  accordingly. 

The  defendant  was  convicted  and  appealed  from  the  judg- 
ment pronounced. 

Attorney  Oeneral,  for  the  State. 
Messrs.  Gidney  &  Webb,  for  defendant. 

Ashe,  J.  There  is  no  error  in  the  charge  given  by  His 
Honor.  No  doubt  the  seventh  section  was  omitted  to  be 
mentioned  in  the  eighth  section  through  inadvertence ;  or, 
it  may  be,  that  it  was  a  mistake  in  the  printer.  But  be  that 
as  it  may,  it  can  make  no  difference,  for  there  can  be  no 
doubt,  as  His  Honor  held,  that  the  defendant  is  indictable 
at  common  law. 
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If  a  fftatQte  prohibit  a  matter  of  public  gneTance,  or  com- 
mand  a  matter  of  public  convenience,  all  acts  or  omisBioiui 
contrary  to  the  prohibition  or  command  of  the  statute,  being 
misdemeanors  at  common  law,  are  punishable  by  indict- 
ment,  if  the  statute  specify  no  other  mode  of  proceeding. 
Arch.  Cr.  Law  2  ;  2  Hawk.,  ch.  25,  §4.  There  is  no  other 
mode  of  proceeding  8i>ecified  in  the  act ;  erffo,  the  defendant 
is  indictable  at  common  law.     Let  this  be  certified,  &c. 

No  error.  Affirmed. 


STATE  V.  T.  POLK. 


Trial — Practice  where  demwrer  is  overruled — Appeal. 

1.  Upon  overruling  a  demurrer  to  an  indictment,  the  court  should 
require  the  defendant  to  plead,  and  then  proceed  "with  the  trial  to 
verdict  and  judgment. 

2.  An  appeal  does  not  lie  from  an  interlocutory  Judgment  in  a 
criminal  action. 

(State  V.  Bailey,  66  N.  C,  426;  State  v.  Pollard,  83  N.  C,  697;  StaU 
V-  McDoweU,  84  N.  C,  798,  cited  and  approved.) 

Indictment  for  an  assault  tried  at  Spring  Term,  1884,  of 
Warren  Superior  Court,  before  Avery,  J, 

The  defendant  was  indicted  in  the  inferior  court  of  War- 
ren county  for  a  simple  assault  and  battery,  committed 
within  one  mile  of  the  court  house  in  Warrenton,  where  and 
while  that  court  was  sitting.  He  demurred  to  the  indict- 
ment, alleging  as  grounds  of  demurrer  that  the  court  had 
no  jurisdiction  of  the  oflFence  charged. 

The  court  overruled  the  demurrer,  but  gave  no  other 
judgment,  and  the  defendant  appealed  to  the  superior  court 
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The  latter  court  affirmed  the  judgmentof  the  inferior  court, 
and  the  defendant  appealed  to  this  court. 

Attamey-Oenergi,  for  the  State. 
No  counsel  for  the  defendant. 

MsBRiMON,  J.  The  appeal  from  the  judgment  of  the  in- 
ferior court  was  improperly  taken.  An  appeal  in  a  case  like 
this  lies  only  from  a  final  judgment.  The  judgment  of  that 
court  overruling  the  demurrer  was  simply  interlocutory, 
and  did  not  in  any  way  determine  the  action.  The  court 
ought  to  have  required  the  defendant  to  plead  to  the  indict- 
ment  and  proceed  with  the  trial  to  verdict  and  judgment. 
If  the  verdict  of  the  jury  had  been  adverse  to  the  defendant, 
he  might  then  have  moved  in  arrest  of  judgment,  and  thus 
have  raised  every  objection  to  the  indictment,  including 
that  to  the  jurisdiction,  that  the  demurrer  could  enable  him 
to  make. 

If  his  motion  in  arrest  of  judgmccit  had  been  denied  and 
judgment  given  against  him,  then  he  might  have  appealed 
to  the  superior  court,  taking  up  all  questions  of  law  raised 
by  his  exceptions  and  the  record,  and  if  the  jupgment  of 
the  latter  court  upon  such  appeal,  had  been  adverse  to  him, 
then  he  might  properly  have  appealed  to  this  court.  State 
V.  Bailey,  65  N.  C,  426 ;  State  v.  Pollard,  83  N.  C ,  507  ;  State 
V.  McDomU,  84  N.  C,  798. 

The  superior  court  ought,  for  the  reasons  above  stated,]to 
have  dismissed  the  appeal,  and  the  inferior  court  ought 
then  to  have  required  the  defendant  to  plead  to  the  indict- 
ment as  we  have  indicated  in  this  opinion.  That  is  the 
course  yet  to  be  taken. 

This  appeal  was  improperly  taken,  and  must  be  dismissed. 

Appeal  dismissed. 
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STATE  V.  LEMUEL  JONES. 
Tried — Discretionary  Power — PoUi'og  Jury. 

L  The  defendant  on  the  day  after  a  verdict  of  guilty  moved  for  a 
new  trial  upon  the  ground  that  his  attorney  was  not  present  in 
court  at  the  time  of  rendition  of  the  verdict,  so  as  to  demand 
that  the  jury  be  polled,  and  the  motion  was  refused;  ffddy  no 
error;  whether  a  new  trial  should  be  granted  in  such  case  is  mat- 
ter of  discretion  in  the  presiding:  judge. 

2.  It  IB  not  essential  to  the  validity  of  a  verdict  that  the  jury  be 
polled. 

{State  V.  Faylor^  89  N.  C,  589,  cited  and  approved.) 

Indictment  for  larceny  tried  at  Fall  Term,  1884,  of 
Gkbkne  Superior  Court,  before  Avery,  J. 

There  was  no  exception  to  the  rulingof  thejudge  upon  the 
trial,  and  none  to  his  charge  to  the  jury.  The  jury  returned 
a  verdict  of  guilty,  the  defendant  being  present,  but  he  did 
not  suggest  that  his  counsel  was  then  absent,  or  ask  that  he 
be  sent  for  ;  and  on  the  day  after  the  verdict  was  so  returned 
the  defendant  moved  for  a  new  trial  upon  the  grounds  set 
forth  in  an  aflQdavit  to  the  eflFect,  in  substance,  as  follows : 
That  the  attorney  employed  to  conduct  his  defence  was  nec- 
essarily absent  from  the  court  for  about  fifteen  minutes 
while  the  jury  were  considering  of  their  verdict,  and  on  his 
return,  as  the  affiant  was  informed  and  believed,  the  said 
attorney  was  surprised  to  find  that  the  jury  had  returned 
into  court  and  rendered  a  verdict  of  guilty  ;  that  it  was  the 
right  of  the  defendant  to  have  the  jury  polled,  and  if  his 
attorney  had  been  present  he  would  have  demanded  the 
polling  of  the  jury.  And  thereupon  the  defendant  moved 
the  court  to  set  aside  the  verdict  and  grant  a  new  trial. 

His  Honor  held  the  facts  set  forth  in  the  affidavit  pre- 
sented a  matter  only  of  discretion  in  the  court,  and  not  of 
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right  to  defendant.    The  motion  was  overruled,  and  the  de- 
fendant appealed  from  the  judgment  pronounced. 

Attorney- Oenercdt  for  the  State. 
No  counsel  for  defendant. 

Merrimon,  J.  The  defendant  was  present  in  court  at  the 
time  the  jury  rendered  their  verdict.  He  did  not  suggest 
to  the  court  that  hjs  counsel  was  then  absent,  nor  did  he 
ask  that  he  be  sent  for. 

It  was  not  essential  to  the  validity  of  the  verdict  that  the 
jury  be  polled.  It  was  perfectly  competent  for  the  court  to 
receive  and  enter  the  verdict  in  the  absence  of  counsel,  the 
defendant  being  present.  A  verdict  thus  rendered,  was 
neither  void  nor  irregular.  It  was  in  all  respects  regular, 
and  hence,  it  lay  entirely  in  the  discretion  of  the  court  to 
determine  whether  or  not  for  such  cause,  it  would  set  the 
verdict  aside  and  direct  a  new  trial.  The  presence  of  coun- 
sel is  not  essential  to  the  validity  of  proceedings  in  criminal 
actions.  In  some  classes  of  cases  the  presence  of  the  pris- 
oner is  essential.     State  v.  Paylory  89  N.  C,  639. 

Ordinarily  the  court  will  see  that  one  charged  with  a 
criminal  offence  is  present  in  court  when  any  material  ac- 
tion is  taken  affecting  the  party  so  accused.  And  when, 
in  a  case  like  this,  the  counsel  should  be  absent  at  the 
time  the  jury  rendered  their  verdict,  and  it  appeared  that 
the  defendant  had  suffered  serious  prejudice,  the  court  should 
in  the  exercise  of  a  just  discretion,  set  aside  the  verdict  and 
grant  a  new  trial.  But  it  is  discretionary  with  the  court 
whether  it  will  or  not.  In  this  case  it  does  not  appear  that 
the  defendant  suffered  the  slightest  prejudice,  and  we  are 
very  sure  that  if  the  just  judge  who  presided  at  the  trial, 
had  thought  he  did,  be  would  at  once  have  set  the  verdict 
aside. 

Tlicre  is  no  error.  Let  this  opinion  be  certified  to  the 
superior  court  according  to  law. 

No  error.  Affirmed. 
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STATE  Y.  FRANK  HARRIS. 

Indictment  Oriminal  Practice. 

Where  a  bill  of  indiotment  is  ignored,  a  new  bill  charging  the  de- 
fendant with  the  same  offence  may  be  sent  to  the  same  grand 
Jory,  with  the  names  of  other  witnesses  endorsed  thereon. 

{State  ▼.  Branch,  68  N.  C,  186;  StaU  v.  Broum,  81  N.  C,  568,  died 
and  approved.) 

Indictment  for  carrying  concealed  weapon,  tried  at  Fall 
Term,  1884,  of  Orange  Superior  Court,  before  PhilipSy  J. 

A  bill  of  indictment  against  the  defendant  was  sent  to  the 
grand  jury  at  the  fall  term,  1884,  of  Orange  superior  court, 
which  was  *'  iguored."  At  the  same  term,  a  second  or  new 
bill  was  sent  against  the  same  party  for  the  same  offence  be- 
fore the  same  grand  jury,  and  a  witness  other  than  that  sent 
upon  the  first  bill  was  sworn  and  sent.  The  second  bill 
was  returned  into  court  "a  true  bill."  Thereupon  the  de- 
fendant's counsel  moved  to  quash  the  second  bill,  the  court 
sustained  the  motion  and  the  state  appealed. 

Attorney- General f  for  the  State. 

Messrs,  Graham  &  Ruffin,  for  the  defendant. 

Mbrrimon,  J.  We  are  unable  to  conceive  of  any  ade- 
quate reason  why,  where  the  grand  jury  ignores  a  bill,  a 
new  one  may  not  be  sent  for  the  same  offence  and  before  the 
same  grand  jury,  whether  reference  be  had  to  the  rights  of 
the  party  accused,  or  the  orderly  course  of  judicial  procedure. 
The  bill  ignored  may  not  be  returned  to  the  grand  jury  be- 
cause the  presentment  embodied  in  it  has  passed  into  the 
record,  and  the  bill  itself  has  gone  upon  the  files  <>f  the 
court.    But  another  bill  may  be  sent  at  once,  if  need  be 
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and  the  same  aud  additional  evidence  laid  before  the  grand 
jury  to  support  it. 

There  might  be  a  variety  of  reasons  why  a  new  or  fresh 
bill  should  be  sent,  as  that  the  jury  might  have  failed  upon 
the  first  bill  to  examine  the  witness  properly,  and  elicit  all 
the  facts;  or,  they  might  have  misapprehended  the  charac- 
ter ol  the  evidence  which  they  could  understand  and  ap- 
preciate after  some  explanation  of  it  by  the  court  in  a  proper 
case;  or,  new  evidence  might  be  produced;  and  indeed,  it 
is  easy  to  conceive  of  a  case  in  which  it  might  be  of  great 
moment  to  society  and  a  due  administration  of  public  jus- 
tice that  a  new  bill  should  be  promptly  sent. 

It  may  be  said  that  if  a  second  bill  can  be  sent  in  such  a 
case,  so  may  a  third  and  fourth  under  like  circumstances; 
and  thus  the  accused  might  be  greatly  harrassed  and  op- 
pressed. It  is  not  to  be  presumed  that  the  prosecuting 
ofiScer  would  needlessly  multiply  bills  for  the  same  offence, 
much  less  that  he  would  so  prostitute  his  office  to  gratify 
his  own  malice  or  that  of  others.  He  would  be  amenable 
for  such  an  offence,  and  besides  the  grand  jury  might  refuse 
to  act  upon  bills  thus  sent,  and  complain  to  the  court;  and 
upon  prop,  r  application  the  court  would  promptly  interpose 
a  wholesome  check. 

It  is  true  that,  ordinarily,  where  a  party  is  recognized  to 
appear  at  the  court  and  answer  a  criminal  charge,  or  where 
he  is  detained  in  prison  to  awajt  the  action  of  the  grand 
jury  upon  a  criminal  charge  against  him,  he  is  entitled  to 
be  discharged  as  soon  as  the  hill  is  ignored  and  returned 
into  court;  but  it  is  likewise  true,  that  upon  satisfactory 
evidence  laid  before  the  judge,  he  may  refuse  to  discharge 
the  accused,  or,  require  him  to  give  new  bail ;  or  a  commit- 
ting magistrate,  upon  like  evidence,  may  at  once  issue  a 
warrant  for  his  rearrest.  This  is  frequently  done.  And  in 
many  cases,  bills  against  parties  are  sent  to  the  grand  jury 
before  they  have  been  arrested  and  while  they  are  at  large. 

42 
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So  that,  tio  right  of  the  accused  is  necessarily  invaded  or 
abridged  by  sending  a  second  bill  in  the  case  mentioned. 

It  has  been  common  practice  in  this  state  to  send  a  sec- 
ond bill  for  the  same  offence  at  the  same  term  of  the  court 
where  the  first  had  been  ignored,  if  need  be.  We  have  not 
known  such  practice  condemned,  nor  are  we  aware  that  it  has 
in  any  case  led  to  needless  vexation  or  apprehension  of  the 
accused. 

In  State  v.  Branchy  68  N.  C,  186,  Chief  Justice  Peabson, 
said  :  **  But  we  can  see  no  objection  to  the  practice,  that  after 
an  indictment  has  been  returned /not  a  true  bill,'  the  state 
solicitor,  upon  a  suggestion  to  the  court  that  he  has  pro- 
cured further  evidence,  may  be  allowed  to  send  another  bill 
to  the  same  grand  jury,  charging  the  same  offence."  In 
State  v.  Brown,  81  N.  C,  568,  this  court  held  that  a  bill  re- 
turned "  not  a  true  bill,"  could  not  be  reconsidered  by  the 
same  grand  jury,  but  Mr.  Justice  Ashe  said,  that  "in  every 
such  case  a  new  bill  should  be  sent."  In  that  case  he  makes 
reference  to  what  Mr.  Justice  Blackstonb  said  on  the  same 
subject,  but  he  did  not  find  it  necessary  to  adopt  his  view, 
or  definitely  construe  his  language.  Blackstonb  says,  that 
where  the  grand  jury  ignores  a  bill, — endorsed  "  not  a  true 
bill,"  or  "  not  found" — then  the  party  (the  accused)  "is  dis- 
charged without  further  answer.  But  a  fresh  bill  may  af- 
terwards be  preferred  to  a  subsequent  grand  jury.  4  Bl.  Com., 
305.  He  does  not  say  that  a  fresb  bill  may  not  be  sent  to 
the  same  grand  jury,  nor  does  he  assign  any  reason 
why  this  may  not  be  done.  Other  English  authorities 
say  that  a  fresh  bill  may  be  sent  to  a  subsequent  grand  jury. 
There  are,  however,  like  high  English  authorities  which 
say  that  a  fresh  bill  may  be  sent  to  the  same  grand  jury. 
Mr.  Chitty,  in  his  Work  on  Criminal  law,  (vol.  1,  p.  325) 
says:  "If  the  bill  be  not  found,  or  if  the  indictment  is  de- 
fective, a  new  and  more  regular  one  may  be  framed,  and 
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aent  to  the  some,  or  another  grand  jury  for  their  finding.^ 
Bac.  Abr.  Indictment,  "D." 

So  it  seems  that  the  practice  in  England  is  not  clearly  or 
certainly  settled,  but  the  preponderance  of  authority  there, 
is  against  sending  a  fresh  bill  to  the  same  grand  jurj'  for 
the  same  ofifence  where  the  first  had  been  ignored.  No  sat- 
isfactory reason  is  assigned  for  this  that  we  have  seen.  It 
is  said  to  be  founded  in  convenience,  and  this  is  probably 
the  correct  reason.    Regina  v.  Humphrey,  1  Car.  &  Mar.,  601. 

It  seems,  however,  that  this  practice  has  not  obtained  rec- 
ognition in  this  country.  Knott  v.  Sargent,  125  Mass.,  95; 
Thom.  &  Mer.  on  Juries,  §  661,  and  the  cases  there  cited.  As 
we  have  said,  we  can  see  no  reason  resting  in  principle,  or 
founded  in  convenience,  that  forbids  the  view  we  have 
here  expressed,  and  recognized  in  former  decisions  of  this 
court. 

There  is  error.  The  judgment  quashing  the  indictment 
must  be  reversed,  and  the  action  proceeded  with  according 
to  law.  To  this  end,  let  this  be  certified  to  the  superior 
court  of  Orange  county. 

Error.  Reversed. 


STATE  V.  EPHRAIM  QUEEN. 
OrimincU  Law — Judgment — Habeas  Corpus. 

1.  A  defendant,  charged  with  the  crime  of  burglary  with  intent  to 
con^mit  murder,  consented  to  a  mistrial  and  pleaded  **  guilty  of 
larceny;"  and  he  was  thereupon  sentenoed  to  imprisonment  in 
the  penitentiary ;  Held,  that  his  confession  of  being  guilty  of  a 
crime  not  charged  in  the  indictment,  warranted  no  Judgment 
against  him. 
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2.  Held  further :  As  the  original  bill  of  indietment  is  still  i>endiiig 
against  bim,  be  is  not  entitled  to  be  discharged,  bat  a  writ  of 
Tiabeas  corpus  will  issue,  in  order  tbat  be  may  be  taken  from  the 
penitentiary  and  held  to  answer  the  charge  in  the  court  below. 

{State  V.  Latvreneey  81  N.  C,  622;  Ex  Parte  SitmmerSy  6  Ired.,  149, 
cited  and  approved.) 

Petition  for  certiorari  heard  at  October  Term,  1884,  of 
The  Supreme  Court. 

Attorney-  General,  for  the  State. 
Mr.  J.  C.  L.  Harris,  for  deieudant. 

Ashe,  J.  The  indictment  charges  the  crime  of  burglary 
with  intent  to  kill  and  murder,  and  is  in  proper  form. 

The  defendant  pleaded  "not  guilty"  and  the  case  wassab- 
mitted  to  a  jury,  and  while  the  case  was  in  charge  of  the 
jury,  the  prisoner  being  at  the  bar  of  the  court,  by  his  con- 
sent and  that  of  the  solicitor  for  the  state,  it  was  or- 
dered that  a  juror  be  withdrawn  and  a  mistrial  bad,  which 
was  done  and  the  jury  discharged  from  its  further  consider- 
ation. 

The  defendant  then  came  into  court  and  pleaded  '*gaihy 
of  larceny.'*  Thereupon  it  was  ordered  by  the  court  *'that 
the  defendant  be  imprisoned  in  the  state  prison  at  Raleigh 
for  the  term  of  ten  years  at  hard  labor,  and  tbat  the  sheriff 
of  Watauga  county  convey  the  prisoner  to  the  state's  prison." 

The  defendant  failed  to  appeal  from  this  judgment  and 
was  sent  to  the  stale's  prison  where  he  is  now  confined,  and 
at  this  lei  n)  of  the  court  he  filed  a  petition  for  a  certiorari  to 
be  issued  to  the  clerk  of  the  superior  court  of  Watauga 
county  directing  him  to  transmit  to  this  court  a  transcript 
in  the  above  entitled  cause. 

Upon  consideration  of  the  petition,  it  appearing  that  the 
defendant  had  shown  satisfactory  excuse  for  his  failure  to 
appeal  from  the  judgment  rendered  against  him  in  thesa- 
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perior  court,  the  writ  was  ordered  to  be  issued.  It  was  issued 
and  the  clerk  has  sent  up  a  transcript  of  the  record  iu  the 
case  as  above  set  forth. 

The  record  pres  iits  an  anamolous  case.  A  citizen  is  con- 
demned to  ten  years'  imprisonment  in  the  stale's  prison,  at 
hard  labor  without  any  presentment  of  a  ^rand  jury  or  bill 
of  indictment,  or  any  charge  whatever  made  against  him  of 
the  commission  of  the  crime  for  which  he  has  been  so 
severely  punished,  simply  upon  his  own  confession  in  court 
of  being  guilty  of  a  crime  which  there  is  no. pretence  he  had 
ever  committed. 

The  matter  was  coram  non  judice.  The  judge  had  no 
more  power  to  sentence  the  defendant  to  imprisonment  than 
any  private  person  in  the  county.     . 

The  section  of  the  bill  of  rights  declares  that  "  no  person 
shall  be  put  to  answer  any  criminal  charge,  except  ps  here- 
inafter allowed,  but  by  indictment,  presentment  or  impeach- 
ment/' And  there  isaio  other  mode  provided  in  the  consti- 
stution  for  the  prosecution  of  felonies. 

The  judgment  pronounced  by  His  Honor  was  in  contra- 
vention of  this  provision  of  the  constitution,  and  was  there- 
iore  without  authority,  and  void. 

T)ie  defendant  would  be  entitled  to  his  discharge  at  once 
if  it  were  not  for  the  fact  that  the  indictment  as  still  pend- 
ing against  him  for  the  crime  of  burglary. 

As  was  held  in  the  case  of  the  State  v.  Lawrence,  81  N. 
C,  622,  the  defendant  may  be  brought  before  the  judge  at 
the  next  term  of  the  superior  court  for  Watauga  county,  by 
a  writ  of  habeas  corpus^  to  the  end  that  he  may  be  held  to 
answer  the  indictment  for  burglary  therein  pending. 

But  we  are  of  the  opinion  he  may,  in  the  meantime,  by 
writ  of  habeas  cor/nt«,  be  discharged  from  his  confinement  in 
the  state's  prison,  but  should  be  remanded  to  the  custody  of 
the  sheriff  of  Watauga  to  answer  the  said  charge  of  burg- 
lary. 
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It  may  be  questioned,  however,  whether  the  writ  of  habeoi 
corpus  will  lie  in  a  case  where  the  defendant  is  imprisoned 
by  virtue  of  the  judgment  of  a  court  of  competent  juris- 
diction of  the  crime  for  which  he  is  imprisoned. 

In  such  a  case  it  is  provided  by  section  1624of'''THB 
C!oi>b/'  sub-division  2,  that  the  writ  should  be  denied;  and 
sub-division  3  of  section  1646  declares  the  party  should  be 
remanded,  '*  for  any  contempt  specially  and  plainly  charged 
in  the  commitment  by  some  court,  officer  or  body  having 
authority  to  commit  for  the  contempt  so  charged." 

This  latter  provision  is  as  peremptory  as  that  in  sub* 
division  2  of  section  1624,  and  yet  this  court  held  in  & 
parte  Summera,  5  Ired.,  149,  that  in  a  case  of  imprisonment 
for  contempt,  where  the  court  states  the  facts  upon  which  it 
proceeds,  a  revising  tribunal  may,  on  a  habeas  corpus^  dis- 
charge the  party  if  it  appears  plainly  that  the  facts  do  not 
amount  to  a  contempt." 

The  analogy  is  very  strong  between,  that  case  and  the  one 
we  are  considering.  There,  the  judge  who  committed  for 
the  contempt  had  undoubted  power  to  commit  for  contempt; 
but  here,  according  to  the  facts  disclosed  in  the  record,  the 
judge  had  no  such  case  as  larceny  before  him,  and  his  judg^ 
mfint  Was  not  only  without  authority,  but  was  an  absolute 
nonentity ;  and  that  being  so,  we  can  see  no  reason  why 
the  defendant  should  not  be  entitled  to  the  benefit  of  the 
writ  and  be  discharged,  if  it  were  not  for  the  pending  of  the 
indictment  against  him. 

The  judgment  of  the  superior  court  of  Watauga  county 
is  reversed,  and  this  opinion  must  be  certified  to  that  court 

Error.  Reversed. 


APPENDIX. 


CASES  CITED. 


Paob. 

Abrams  v.  Cureton 449 

Adams  v.  Adams 208 

Adams  v.  Olark 26 

Adams  v.  Reeves 1 

Adams  V.  Turpentine...  550 
Alexander  v.  Alexander  195 

Allen  V.  Grissom 121 

Allen  V.  Shields 360 

Alsbrook  v.  Reid 282 

A  rey  v.  Stephenson 236 

Armfield  v.  Moore 322 

Armstrong  v.  Harshaw.  483 

Aycock  V.  Railroad 276 

Baird  V.  Baird 322 

Baker  V;  Webb 231 

Ballenger  v.  Barnes 606 

Barnes  v.  Lewis 40 

Barrett  v.  Henry 407 

Barwiok  v.  Wood  382 

Bason  v.  Mining  Co 231 

Beaman  v.  Simmons... .  286 

Becton  v.  Bectou 83 

Belo  V.  Com'rs 454 

Berryman  v.  Kelly 383 

Bisseli  V.  Bozman 149 

Black  V.  Saunders. 265 

Blakely  v.  Patrick  99 

Blue  V.  McDoffie 550 

Blum  V.  Ellis 339 

Bobbiit  V.  Ins.  Co 389 

Bonner  V.  Tier 436 

Bonham- V;  Craig 422 

Boydea  v.  Achenbach ...  566 

Boyett  ▼  Vaughan 400 

Bradley  v.  Jones 196 


Paor. 

Brickell  v.  Bell 407 

Brown  v.  Morris....  236,  407 

Brown  v.  Hawkins 431 

Brumble  v.  Brown 34 

Bryan  v.  Malloy  .: 83 

Bryant  v.  Scott. 208 

Bryson  v.  Lucas 92,  521 

Buie  V.  Buie 276 

Buie  V.  Com'rs 454 

Burke  v.  Elliott 483 

Burnett  v.  Thompson... 

382,  477 

Burton  v.  Railroad 199 

Caldwell  v.  Black 160 

Campbell  v.  McArthur..  383 

Candler  v.  Lunsford 12 

Capehart  V.  Mhoon 149 

Carrier  v.  Hampton 382 

Carroll  v.  McGee 483 

Cheek  v.  Watson  ...286,  629 

Childs  V.  Martin 529 

Clary  v.  Clary 166 

Clifton  V.  Wynne 265 

Com'rs  V.  Lemly 215 

"        "  Magnin 418 

"        •*  Means 555 

"  Satchwell 301 

Cooke  V.  Cooke 298 

Gotten  V.  Willoughby  .. 

99,  215 

Cowles  V.  Hayes 56 

Crump  V.  Morgan 293 

Dancy  v.  Pope 304 

Davis  V.  Inscoe 286 

Deaver  v^  Erwin 148 


664 


CASES  CITED. 


Pagb. 

Deloach  v.  Worke 149 

Derr  v.  Stubbs 400 

Dick  V.  McLaurii) 56 

Dough  try  v.  Boothe 236 

Drake  v.  Drake 650 

Dudley  v.  Cole 149 

Dumas  v.  Powell *231 

Dwiggius  V.  Shaw 189 

Edwards  v.  Jarvis 12 

Edwards  v.  Sullivan 

599,  G06 
Edwards   v.   ThorDpson     67 

Edwards  v.  Tipton 173 

Etl)eridge  v.  Woodley...  431 

Ex  Parte  Summers 660 

Fagan  v.  Walker 204 

Falls  V.  Gamble 83 

Farmer  v.  Railroad 471 

Filhour  v.  Gibson  308 

Finger  v.  Finger    88 

Fitz  Randolph    v.  Nor- 
man       12 

Flanniken  V.Lee. 582 

Francis  v.  Edwards 160 

Freeman  v.  Hatley 231 

Garrett  v.  Love 400 

Gay  V.  Stancell, 94,  149 

Gee  v.  Young 116 

Glenn  v.  R  R.  ..  ...236,  276 

Goodman   v.  Goodman,  131 

Gorman  v.  Bellamy 407 

Grandy  v.   Ferebee 160 

Grant  v.  Reese 301 

Green  v.   Bran  ton 149 

Green  v.Castlebury 363 

Grier  v.  Rhyue 483 

Gwyn  v.  Patterson 40 

Haines  v.  Dalton 483 

Ham  v.  Koruegay 131 

Hancock  v.  Bramlett....  521 

Hanner  v.  McAdoo 407 

Halliburton  v.   Dobson,  226 
Hardin  v  Barrett 383 


PAeB. 

Hardin  v.  Cheek 173 

Hare  v.  Jennigan 286 

Harrell  v.  Peebles 181 

Harris  v.  Jones 99 

Harshaw  v.  McDowell...  420 
Hassell  v.  iVJizell,94, 204,  521 

Haymore  v.  Com'rs, 363 

Haywood  v.  Haywood...  529 

Head    v.  Head..^ 109 

Henderson   v.  Burton...  304 
Hervey      v.    Edmunds 

181,  483 

Hiatt  V.  Simpson 483 

Hice  V.  Cox 312 

Hice  V.  Woodard 236 

Hilliard  v.  Phillips 312 

Hines  V.  Hines 301 

Hinton  v.  Hintou 125 

Hobbs   V.  Craige 63 

Hobbs  V.  Outlaw 276 

Hogan  V.  Hogan 195 

Holmes  v.  Foster 495 

Holmes  v.  Holmes 1 

Hooks  V.  Moses 483 

Hooper  V.  Moore 599 

Hoskins  v.  Wall 396 

Houston  V.  Brown 582 

Howell  V.  Ray 524 

Ingram  v.  Watkins 606 

Isler  V.Brown 372 

Isler  V.  Haddock 5 

Ivey    V.  McKinnon 149 

Ives  V.Sawyer 173 

Jasper  v.  Maxwell 160 

Jennings  v.  Stafford 483 

Johnson  v.  Swain 383 

Jones  V.  Call 301 

Jones  V.  Holmes 5 

Jones  V.  Jones 582,  599 

Jones  V.  Judkins 483 

Jones  V.  Ward 606 

Judge  V.  Houston 355 

Keaton  v.  Banks 56 


CASES  CITED. 


665 


Page. 
Kerr  V.  Brandon  .......      48 

Kincade  V,  Conley 149 

King  V.  Kinsey 78 

Kirby  v.  Masten 312 

Kirkpatrick    v.  Rogers,  208 

Knabe  v.  Hayes 339 

Kile  V.  Coin'ra 454 

LasI)    V.    Hawser  304 

Latta  V.  Russ 83 

Lawton  v.  Giles 236 

Leach  v.  Railroad 56 

Lee  V.  Patrick 606 

Leggett  V.  Coffield 160 

Lewis  V.  McDowell 344 

Lindley  v.  Railroad 199 

Little  V.  Lockman 26 

Lockhart   v.    Bell,    76,  105 

Long  V.  Barnes 293 

Long    V.  Gantley 34 

Lovev.  Belk 286 

Love  V.  Love 308 

Ludwick   V.  Fair 483 

Lutz   V.  Thom[)Son 400 

Lytle  V.  Lytle,  92,  230,  244 

Lyon  V.  Akin 204 

Lyon  V.   Cris^man 422 

Mabry  v.  Henry 431 

Mason  v.  McCormick...  436 

Mason  V.  Osgood  5 

Matthews  V.  Jovce 436 

Matthews  v.McPhers6n,  160 
Mauney  v.  Cromwell....     67 

Mauney  v.  Jones ..  236 

Maxwell  v.  Maxwell 94 

McDaniel  v.  Pollock 250 

McElrath  v.  Butler  483,  204 
McCanless  v.  Flinchum  265 
McClenan  v.  Cotten.....  400 
McLearv  v.  Norment,...  139 
McLennan  v.  Chisholm 

276, 449 
McLeod  V.  Bullard 215 


Pagb. 

McMillan  v.  Nve 521 

McNeely  v.  Carter 189 

McNeil  V.  Farmer 308 

McKee  v.  Angel 483 

MeRee  V.  Alexander 160 

McPherson  v.  Hussey...   373 

Mearos  v.  Meares 142 

Meares  v.  ComVs 490 

Meneely  v.  Craven 43© 

Miller  ex  parte 94 

Mills  V.  Witherington  ..   349 

Molyneux  v.  Huey 181 

Monroe  v.  Stutts *160 

Moore  V.  Fuller 3.'^3 

Moore  V.  Eason.... 389 

Moore  V.  Gidney 360 

Moore  v.    Hinnant  265,  398 

Morris  v.  Ford 286 

Morris  v.  Grier 7 

Morris  v.  Morris 339 

Morion  v.  Ash  bee 125 

Moye  V.  Cogdell 7 

Murphy  v.   Harrison....  131 

Murphy  v.  McNeil 344 

Nichofson  v.  Hilliard...  231 
Nolan  V.  McCracken....  436 
O'Daniel  v.  Crawford...  265 

Office  V.  Huffsteller 201 

Outlaw   V.    Farmer 308 

Overman    v.   ('oble 606 

Parker  v.  Railroad 250 

Parker  V.  Stallings 7 

Patterson  v.  Brit  t ..   173 

Peebles  v.  Patapsco 431 

Pemberton  v.  Kirk 149 

Peoples  V.  MaxWell 226 

Phifer  v.  Barnhart 286 

Phifer  v.  Railroad 31 

Phillips  v.  Railroad  3i,  418 
Plumner  v.  Baskerville  382 

Pollock  V.   Wilcox 640 

Potter  v.  Madre 477 


696 


OAeBS  CITED. 


Page. 

Proctor  V.  Pool 266 

Palleu  v.  Gom'rs 555 

PuUen  V.  Hutchins 265 

Poindexter    v.    Black- 
burn   116 

Badcliff  V.  Alpreaa 149 

Radford  v.  Rice 582 

Raiford  v.  Peden ,  436 

Railroad  v.  Cgm'rs  125,  454 

Rand  V.  State 45 

Ray  V.  Lipscomb  276, 

449,  566 

Rayv.Patton 304 

Red  dick  v.  Leggett 256 

Redmond  v.  Gom'rs 454 

Reynolds  v.  Magness...  276 

Roberts  V.  Railroad 199 

Roberts  v.  Roberts 312 

Roberson  v.  Wollard...  436 

Robinson   v.  Ezzell 99 

Rogers  v.  Grant 304 

Rogers  v.  Odom 48 

Rollins  V.  Henry 173 

Rowland  v.  Rowland...  166 

Rowland   v.  Thomps<in  78 

Rountree  V.  Sawyer 304 

Rouse  V.  Quinn 1 

Rutherford  v.  Raburr...  173 

Sasser  V.  Herring  ........  436 

Satterfield  V.  Smith 640 

Satterwhite  V.  Carson...  376 

Scales  V.  Scales 195 

Schaw  V.  Schaw 339 

Scroggs  V.  Alexander...  1 

Sbarpe  V.  Stephenson...  445 

Shelton  v.  Hampton...  312 

Shelton  v.  Sbelton 5 

Simmons  v.  Hendricks  282 

SimontoD  v.  Simonton..  5 

Skinner  y.  Moore. • 4^1 

Smith  V.  High 376 

Smith  V.  Lowe 173 

Smith  V.  Ne wbern 355 


PAas. 

Smith  y.  Shepbard 296 

Spencer  y.  White.. 312 

Stallings  y.  Galley. 483 

Stanly  y.  Railroad 418 

State  y.  Adams 293 

•*      "  Allison 646 

"      "  Boon 550 

*•      "  Bailey 652 

"      "  Brandon 582 

"     "  Brantley 446 

"      "  Bray 566 

"      "  Bridgers 606 

*'      "  Brown 640,  656 

''      "  Bryson 529. 

536,582 

"     "  Capps 640 

**      "  Casey 529 

"      "  Clark  606,  640 

"      "  Cowan 529,  564 

"      "  Dayis 582 

"     "  Dickson ..; 635 

'*      "  Dixon 573 

"      "  Edney 636 

"      "  Ellick 573 

'•      "  Efler 449 

"      "  Floyd  673 

J? ox  ..•••••«.«••••.  ooo 

"      "  Gainua 624 

"  "  Gallimore,  536,  564 

"      "  Gaylord 524 

«      "  Gilbert 543,  646 

"      "  Godet 640 

"      "  Gradv 606 

"     "  Hargett 276 

"     "  Harris 293,  673 

"      "  Headrick 632 

"     "  Hill  673 

«     "  HoviB  632 

"     "  Howard 629 

«     "  Ingold 673 

"     "  Jim 606 

"  "  Johnson,    131,  6li 

617,  629 


GASBB  CITED. 


867. 


Paqb. 

GMftte  V.  Joues 524,  614 

"      "  King 524,  606 

"*      •'  Lawrence 660 

**      "  Leak 570 

"      "  Lee 250 

«      "  Lyon  '  445 

"      "  Mace 632 

*•      "  Massage 573 

"      "  McDowell 652 

"      **  McManus 545 

•*  "  McQueen,  582,  599 

'*      •*  Melton 550 

"      "  Moore 566.  624 

"      "  O'Neal 236 

"      "  Patterson 599 

"      "  Pay  lor 654 

"      "  Piper 632 

"      "  PoDard 652 

"      "  Poteet 564 

«      "  Pettie 671 

"      "  Powell  536 

"      "  Quick 536 

"      "  Ragland    582 

"      «  Ray 527,  624 

"      "  Reaves 527,  624 

•*      "  Roseraan 632 

"  "  Scott,  276,  449,  582 

"      «  Shirley 201 

«      "  Simmons 682 

"      "  Stanton 640 

"      "  Tacket 573 

"      "  Terry 626 

"      "  Tilly 529,  582 

"      "  Taylor 624 

«      "  Tisdale 529 

"      "  Turner..  640 

"      "  Valentine 570 

"      "  Wallace 566 

«      "  Whitford 294 

"  «  William8...606,  632 

"      "  Woodfin 545 


PAes. 

State  V.  Worthingtoh...  529 

'•      "  Wright 599 

"      "  Yarborough  ...  529 

Stewart  v.  Mizell 149 

Stewart  v.  Salmonds 256 

Stradley  v.  King 856 

Straus  V.  Bearddley 312 

Stith  V.  Lookabill 160 

Sudderth   v.  McOombs,  524 

Sutliflf  V.  Linsford...312,  606 

Tayloe  v.  Bond 282 

Taylor  V.  Allen 126 

Thomas  v.  Kelly 173 

Thomas  V.  Orrell 355 

Thompson  v.  Blair 160 

Thompson  v.  McDowell  208 

Thompson  v.  Red 383 

Tucker  v.  Baker 63 

Turnage  v.  Green 160 

Turnage  v.  Turnage 63 

Tuttle  V.  Harrill 83 

Twidy  V.  Saunderson...  236 

University  v.  Hughes...  131 

Vass  V.  Riddick 40 

Vaughan  v.  Railroad..  389 

Vick   V.   Pope 56,  149 

Vincent  v.Corbin 109 

Wade  V.Dick 94 

Wade  V.  Newbern 244 

Walker  v.  Coltraine 286 

Waller  v.  Forsythe 208 

Wall  v.  Covington 53 

Wall  V.  Hinson 582 

Walters  V.  Smoot 445 

Watson  V.  Pearson 1 

Ward  V.  Herrin 34 

Warren  V.  Makely 265 

Watson  V.  Dodd    76 

Whissenhunt  v.  Jones...  34 

White  V.  Albertson  436,  483 

Whiter.  Utley 407 


668 


CASES  CITED. 


Pagb. 

Whiteburst  v.  Dey 125 

Whitesides  v.  Twitty,... 

312,  606 

Wiley  V.  Lineberry 250 

Williams  V.  Lanier 204 

Williams  v.  Williams...  160 
Williams  v.  Woodhouse  483 

Wilmington  v.  Natt 48 

Wilson  V.  AreDtz...204,  582 

Wilson  V.  Derr 640 

Wilson  V.  Hall 355 

Winstead  v.  Bowman...     26 


Pa&b. 

Wiseman  v-  Witherow..  407 

Withers  v.  Stinson 339 

Woodfin  V.  Smith 149 

Woodhouse  V.Simmons  105 

Womble  v.  Battle 376 

Wood  V.  Skinner 78 

Worth  V.  Com'rs 454 

Worthy  v.  Shields 407 

Wright  V.  Stowe 606 

Yates  V.  Yates 312 

Young  V.  Rollins 407 


k 


INDEX. 


ACCOUNT  AND  SETTLEMENT: 

With  guard IftD,  82. 

With  trustee,  220. 

Proper  method  of  stating,  In  oertoln  oases,  246,  405. 

ACQUIESCENCE,  of  adverse  party  to  supply  reoord-llnks,  831. 

ACT  OP  ASSEMBLY  : 

1.  If  a  statute  be  so  vague  in  Its  terms  as  to  oonvey  no  definite  meaning  to 

the  court  or  a  ministerial  officer.  It  Is  void.    8Ujde  v.  PartXow^  550. 

2.  An  act  of  assembly  prohibited  the  sale  of  liquor  "  within  three  miles  of 

Mount  Zion  church  in  Gaston  county,"  and  it  appeared  on  trial  of  an 
indictment  for  its  violation  that  there  were  two  churches  of  that  name 
in  the  county ;  Held^  the  act  is  ambiguous  and  Inoperative,    lb, 

8.  Neither  a  member  of  the  legislature  at  the  time  of  the  passage  of  such  act, 
nor  other  person  is  competent  to  testify  as  to  which  church  it  has  refer- 
ence. It  is  the  act  of  the  legislature  as  an  organized  body,  and  its  mean- 
ing must  be  ascertained  according  to  the  established  rules  of  construc- 
tion,   lb, 

4.  Constitutionality  of,  116  (4). 

ACTION  TO  RECOVER  LAND  : 

1.  Where  pialBtlff  in  ejectment  relies  upon  the  presumption  of  a  grant  from 

the  state  arising  flrom  an  adverse  possession  of  thirty  years,  and  intro- 
duces deeds  which  contain  no  metes  and  bounds  or  description  by  which 
the  land  can  be  located,  and  offers  no  evidence  of  known  and  visible 
boundaries;  HieZd,  that  he  cannot  recover.    Prwe  v.  Jadutm^  11. 

2.  Thirty  years'  adverse  possession,  which  was  formerly  held  to  be  a  pre- 

sumption of  a  grant,  is  now  by  statute  made  an  absolute  bar  against  the 
state.  But  in  such  case  the  plaintiff  must  show  a  privity  between  him- 
self and  those  who  preceded  him  in  the  possession,  and  also,  that  the 
possession  was  held  up  to  known  and  visible  boundaries.    lb, 

3.  In  case  of  a  lappage,  and  each  bargainee  is  on  his  own  land,  outside  the 

Interlerence,  the  title  will  be  In  him  who  has  the  elder  title;  but  If  the 
Junior  bargainee  has  had  actual  adverse  possession  for  seven  years  with 
color,  he  acquires  a  good  title  to  the  part  so  occupied.  Heie,  the  defend- 
ant having  failed  to  establish  such  possession, and  the  Jury  having  found 
in  favor  of  the  plaintiff,  the  latter  Is  entitled  to  recover.  Brady  v. 
MatvesMt  135. 

4.  ••  here  a  purchaser  in  deducing  title  uses  a  deed  which  leads  to  a  fact 

showlug  an  equitable  title  In  another,  he  will  be  affected  with  notice  of 
that  fact.    John9on  v.  Prairie^  150. 
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5.  One  who  claims  title  throuKh  another,  by  deed  purporting  to  oonrej  a 

fee  simple,  Is  estopped  to  deny  the  title.    Ourlee  v.  Smith,  172. 

6.  Declarations  of  a  defendant  in  e|jeotinenta>relatlng  to  the  claim  he  sets  ap 

to  the  land,  are  relevant  to  the  Issue  and  receivable  In  evidence.   lb. 

7.  Where  a  will  designates  and  assigns  to  each  of  the  testator's  children  a 

share  of  his  land,  it  ipos  held  that  the  same  was  divided  among  them,  and 
no  other  proceeding  was  necessary  for  that  purpose.    Cfox  v.  Obee,  256. 

8.  In  such  case,  an  action  In  nature  of  ejectment  is  a  proper  remedy  to 

establish  a  dividing  line  between  two  of  the  devisees,  where  their  daims 
as  to  the  location  of  the  tracts  devised  are  in  conflict.    lb. 

0.  A  devise  of  two  hundred  acres  to  A,  adjoining  the  land  he  now  owns, 
"beginning  at  the  line  near  B's  a  id  running  straight  across  to  the  back 
line  toward  M's,  taking  the  eighty-two  acres  first,  making  out  the 
complement  of  the  balance,"  is  sufSclently  certain  in  its  description 
to  admit  of  parol  evidence  to  locate  the  tract  of  two  hundred  acres- 
which  Includes  the  eighty-two  acre^i.    lb. 

10.  Quantity  ordinarily  constitutes  no  part  of  the  description,  but  when  the 

boundaries  are  doubtful,  it  becomes  an  important  element.    lb, 

11.  An  unregistered  deed  for  land  passes  an  inchoate  legal  as  well  as  the 

eqaltable  title,  and  the  registration  completes  the  title.  AuMn  v.  King, 
286. 

12.  As  an  unregistered  deed  does  not  pass  the  complete  legal  title,  it  may  be 

surrendered  or  destroyed,  and  the  grantor  thereby  reinvested  with  the 
title,  provided  the  same  be  done  by  agreement  of  the  parties  and  in 
good  fiUth,  and  not  to  the  prejudice  of  third  persons.    lb. 

18.  In  ejectment,  upon  trial  of  an  issue  as  to  whether  an  unregistered  deed 
was  surrendered  to  the  party  under  whom  the  plaint  iff  claimed,  the 
defendant,  for  the  purpose  of  showing  it  had  not  been  surrendered, 
offered  in  evidence  a  will  under  which  he  claimed  and  in  which  the 
testator  recc^gnlzed  the  land  as  his  own.  The  plaintiff  objected,  upon  the 
ground  that  the  evidence  thus  furnished  was  a  declaration  of  the  testap 
tor  and  in  his  own  Interest,  and  the  court  sustained  the  objection,  bat 
admitted  the  evidence  "as  a  circumstance"  to  be  considered  by  thejuiy; 
Held,  error—whether  it  be  treated  as  a  **  deolaratlon  "  or  a  **  dream- 
stance,"  the  effect  Is  practically  the  same.  Held  fturiher,  that  the  wlU  U 
Incompetent  evidence  upon  the  issue.    lb. 

14.  Title  of  grantor  dlvesled  firom  time  of  delivery  of  deed  which  is  snbse- 

quently  registered.    Qckdaby  v.  Dyer^  812  (3). 

15.  Where  two  parties  are  in  possession  of  land,  the  possession  in  law  ibliows 

the  title.    lb.  (6). 

16.  A  party  who  relies  on  thirty  years'  adverse  possession  to  presume  agrant, 

is  not  bound  to  show  that  he  and  those  under  whom  he  claims  held  the 
possession  and  claimed  the  land  up  to  visible  boundaries,  under  the  lav 
as  it  existed  when  this  action  was  brought.    Yownt  v.  MUler,  881. 

17.  The  title  to  a  widow's  dower  cannot  be  establ'shed  by  showing  merely  an 

er.try  on  the  docket  and  the  report  of  a  Jury.  But  where  theorlginsl 
papers  in  the  proceeding  for  dower  are  proved  to  be  lost,  parol  proof  of 
their  contents  is  admissible,  in  aid  of  her  title;  and  the  defects  in  the 
record  are  supplied  by  the  presumption  arising  trova.  the  long  possession 
(here  thirty-six  years)  by  the  widow  of  the  land  described  In  tlie  report, 
accompanied  by  the  acquiescence  of  the  heirs-at-law;  and  •▼eiy  matter 
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oonnected  therewith  that  om  be  reaaonably  presumed,  has  the  fbroe  and 
effbct  of  proot   lb. 

18.   A  idng  aoqtrtescefice  of  adverse  parties  In  the  possession  of  land  by 

another,  will  warrant  the  ooart  In  assamlng  the  existence  and  loss  of 

reoord-Unks  In  making  ap  his  title,  the  lapse  of  time  varying  with  the 

conditions  nnder  which  the  records  were  kept  and  the  casualties  to 

-  which  they  were  exposed.   lb, 

19.  Where  the  maker  and  enbecrlblng  witnesses  to  a  deed  are  dead,  proof  of 
the  hand-writing  of  one  of  the  witnesses  thereto  Is  sufficient  to  authorize 
Its  probate  and  registration;  and  If  the  witness  states  he  is  well  ac- 
quainted with  the  handwriting  of  the  deceased  witness,  he  is  qualified  to 
testify ;  and  If  the  land  Is  situate  In  two  counties,  probate  of  the  deed  be- 
fore the  clerk  of  either  county  Is  sufficient.    DavU  y.  Higgins,  S82. 

30.  An  ancient  deed  accompanied  with  possession  Is  evidence  of  color  of  title ' 
without  proof  of  its  execution;  and  an  unregistered  deed,  where  there  has 
been  a  continuous  adverse  possession  for  seven  years,  is  also  evidence  of 
color  of  title.    lb, 

21.  The  rule  that  plaintiff  Is  entitled  to  recover  all  the  land  described  in  the 
deed  to  himself,  not  covered  by  actual  occupation  or  poueMtio  pedis  for 
thirty  years,  does  not  apply  to  a  case  where  the  evidence  shows  that  de- 
fendant's possession,  extending  over  that  period,  was  under  deeds  with 
definite  boundaries  professing  to  past-  title,    lb, 

22.  In  ejectment  where  it  is  alleged  that  the  Jury  gave  undue  weight  to  evi- 
dence they  were  directed  not  to  consider  in  fixing  a  disputed  boundary, 
the  complaining  party  must  seek  his  remedy  in  a  motion  for  a  new  trial 
addressed  to  the  discretion  of  the  presiding  Judge.  An  assignment  of 
error  upon  such  ground  will  not  be  entertained  here.  The  court  intimate 
that  in  this  case  the  excluded  evidence  (declaration  of  grantor  in  a  deed) 
is  competent  in  aid  of  location  of  boundary  of  a  tract  of  land  adjoining 
the  grantor's.    Fry  v.  CSirrie,  436. 

28.  The  surveyor's  testimony  and  the  declarations  of  the  aged  persons,  since 
deceased,  bearing  upon  the  location,  were  properly  left  to  the  Jury,  who 
alone  must  determine  the  value  of  the  evidence  as  tending  to  show  tbe 
true  position  of  the  land  in  dispute.  The  court  cannot  coerce  them  to 
find  a  fact  upon  evidence  they  disbelieve.    lb. 

24.  Where,  in  ejectment,  both  parties  claim  under  the  same  person,  neither 
can  deny  the  title  of  such  person;  and  this,  although  one  of  the  parties 
claims  under  a  sherlfTs  deed.    Ryan  v.  MoarUn^  464. 

25.  In  such  case  It  is  not  necessary  for  the  plaintiff*  to  show  that  the  defend- 
ant has  a  complete  title,  but  simply  that  he  claims  under  the  common 
flouree,  even  though  it  be  through  an  unregistered  deed  or  contract  of 
purchase;  and  the  defendant  Is  at  liberty  to  show  a  better  title  in  himself 
obtained  from  other  sources.    lb, 

ACTION  TO  RECOVER  LAND  : 

Bqaltable  title,  166, 160. 

Evidence  in,  311, 312. 

Between  landlord  and  tenant,  855. 

ADOPTION  OP  CHILDREN : 

1.  The  provision  In  Battle's  Revlsal,  oh.  1,  §8,  allowing  children  to  be  adopted 
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aBd  to  inherit  as  children  born  in  wedlock,  only  has  reference  to  cases  of 
the  intestacy  of  the  person  standing  in  loco  parentia.    King  v.  Davif,  142. 

2.  Where  prior  to  the  issuing  of  such  letters  of  adoption,  the  party  adopting 

made  his  \vill  bequeathing  certain  property  to  the  child  afterwards 
adopted;  Held  that  such  bequest  takes  the  case  out  of  the  statue  pro- 
viding for  artei^born  children.    Rev.  Code,  ch,  119,  g  29.    lb, 

3.  If  any  provision  is  made  for  an  after-born  child,  the  court  cannot  say  that 

it  is  inadequate.  The  statute  only  applies  when  no  provision  at  all  has 
been. made.    lb. 

4.  Whether  the  adoption  creates  the  parental  relation  only  lirom  the  date  of 

order,  or  whether  the  statute  is  retroactive  and  establishes  the  relation  of 
parent  and  child  fh>m  the  birth  of  the  child— ^osre.    lb. 

*  ADVERSE  POSSESSION,  with  color,  185. 331. 

Of  thirty  years,  now  a  bar  against  the  state,  U  (2),  331. 

AFFIDAVIT : 

V 

Of  surety  to  appeal,  92. 
In  attachment,  483. 

AGENCY: 

1.  Where  plaintifiT  alleged  an  agency,  the  liability  of  the  agent  and  a  de- 
mand upon  him  to  account  and  pay  over,  and  defendant  deni:d  the  al- 
leged agency;  Heldthskt  while  the  plaintiff  must  prove  the  agency,  yet 
the  denial  of  the  agency  relieves  him  trom  proving  a  demand  upon  the 
defendant  before  suit  brought.  But  where  the  agency  Is  admitted,  such 
demand  must  be  proved.  Waddell  v.  Swanrif  108.  See  also  Eing  v.  /b»> 
cue,  116. 

2  The  court  suggest  the  proper  issue  to  be  submitted  on  another  trial,  and 
the  manner  in  which  the  seeming  variance  between  the  allegations  and 
the  proofis  may  be  put  out  of  the  way.    lb. 

3.  Declarations  of  a  principal,  madeafLer  the  completion  of  an  act  performed 

by  an  agent,  are  not  competent  to  show  that  the  agent  had  authority  to 
perform  such  act.    Johnson  v.  Prciirief  159. 

4.  Although  such  evidence  was  directed  to  the  Judge,  in  order  that  he  might 

find  the  preliminary  fact  that  there  wfis  prima  facie  evidence  of  an  agency, 
yet,  if  improperly  received,  a  new  trial  will  be  awarded.    Xb. 

5.  Where  a  party  contracts  as  "agent"  without  disclosing  his  principal, 

qucerej  whether  It  is  not  his  personal  undertaking  and  to  be  so  oonstroed, 
although  a  Jury  find  that  be  contracted  as  agent  and  not  as  principal. 
Stampn  v.  Cooley,  316, 

AGENCY: 

Where  one  co-obligor  acts  as  agent  of  others,  they  are  bound  by  his  acts,  39, 
Coupled  with  an  Interest,  70  (2). 

AGRICULTURAL  SUPPLIES: 
Chattel  mortgage,  99. 
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AJIBIGUITY  In  statute  oanaot  b9  belped  by  iiarol,  550. 

AMENDMENT  OF  WARRANT: 

1.  The  court  has  the  power  to  amend  a  Justice's  warrant  in  a  criminal  action, 

in  form  or  substance,  but  the  amendment  must  not  change  the  nature  of 
the  offence  Intended  to  be  charged.  THBCODB,g906.  Stale  y,  Vaughan^SSSu 

2.  Whether  such  power  *o  amend  is  to  be  exercised*  is  discretionary  with  the 

presld  1  ng  J  odge.    lb. 

3.  The  provisions  of  section  908  are  not  in  conflict  with  the  constitution 

Slate  V.  Crook,  536. 

4.  Article  one,  section  thirteen  of  the  constitution,  providing  that  no  person 

shall  be  convicted  of  crime  but  by  the  unanimous  verdict  of  a  Jury,  and 
giving  the  legislature  power  to  provide  other  means  of  trial  for  petty 
•  misdemeanors  with  the  right  of  appeal :  and  section  twelve,  to  the  effect, 
that  no  one  shall  be  held  to  answer  a  criminal  charge,  "  except  as  herein- 
after allowed  "  but  by  indictment,  Ac,  discussed  and  interpreted  by  MsB- 
BIMON,  J.    lb, 

ANCIENT  DEED,  color  of  title,  382  (2). 

APPEAL : 

1.  The  rule  in  reference  to  an  oral  waiver  of  the  statutory  mode  of  appeal, 

announced  in  Adams  v.  Reeves^  74  N.  C,  106,  and  the  cases  herein  cited, 
approved.    Office  v.  Bland,  1. 

2.  An  appeal  bond  is  of  no  effect  unless  it  be  accompanied  by  the  affidavit 

of  one  of  the  sureties  that  he  is  worth  double  the  amount  specified 
therein.  The  Cods,  §600.  Twmer  v.  Quinut  92.  See  also  AntJumy  v.  (4ir- 
ter,  229. 

3.  A  motion  to  dismiss  an  appeal,  upon  the  ground  that  the  appellant  did 

not  cause  the  same  to  be  docketed  in  accordance  with  Rule  2,  will  not  be 
granted,  where  it  appears  that  the  appellee  has  alNO  failed  to  comply 
with  itfi  requirements  One  who  seeks  benefit  under  the  Rulemnst  him- 
self observe  tt.    Bar  bee  v.  Oreen,  158. 

4.  An  appeal  bond  made  payable  to  the  state  is  void.    The  stat»*  will  not  be- 

come a  trustee  for  a  citizen  in  the  pursuit  of  his  personal  rights,  except 
in  cases  especially  provided  by  law— as  guardian  bonds,  Ac.  Daraep  ▼. 
Railroad,  201. 

5.  An  appeal  bond  must  be  accompanied  by  an  affidavit  of  one  of  the  sure- 

ties that  he  is  worth  double  the  amount  specified  therein  {Turner  v. 
Qutnn,  ante,  92).  Though  the  Justification  of  two  sureties  may  be  equal 
to  double  the  amount  of  the  unde  rtaking,  yet  it  is  not  a  compliance  with 
the  statute,  which  is  peremptory,  and  the  court  cannot  disregard  iu 
Anthony  v.  Carter,  229. 

6.  An  appeal  will  be  dismissed  on  motion  of  the  appellee  where  the  under- 

takin.  is  not  filed  within  ten  days  after  appeal  taken,  and  not  Justified 
by  one  surety  that  he  is  worth  double  the  amount  specified  therein. 
Verbal  agreements  to  waive  the  statutory  requirements  will  not  be  re- 
garded.   MeCanleu  v.  Beynolde,  214. 

7.  The  writ  of  eertiorari  will  be  granted,  where  it  appears  that  the  appellant 

in  apt  time  submitted  the  case  on  appeal  to  the  appellee's  oonnsel,  who 

43 
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declined  to  sign  it,  but  suggested  that  he  would  prepare  another  and  get 
the  Judge  to  settle  the  case,  and  agreed  that  noadvant^e  would  be 
taken  of  the  delay,  but  failed  to  prepare  a  case.  The  appellee  waived 
the  code-time  and  cannot  take  advantage  of  his  own  nefsligenoe.  The 
power  of  this  court  over  writs  of  certiorctri  touched  upon.  MoU  y.Bctm' 
say,  249. 

8.  Where  an  appeal  is  taken,  the  record  should  be  transmitted  to  this  court 

and  the  appeal  docketed,  whether  the  case  is  settled  or  not,  so  that  all 
proper  action  can  at  once  be  taken  to  perfect  it  for  hearing.  The  e»tio> 
rari  is  allowed.    See  Motl  v.  Ramsay^  ante,  249;  Owens  v.  Phelps^  2sA. 

9.  Upon  motion  to  dismiss  an  appeal  because  the  bond  was  not  filed  within 

ten  days  after  rendition  of  Judgment,  it  appeared  that  the  undertaking 
recited  the  Judgment  as  having  been  recovered  on  the  first  day  of  the 
term,  following  the  fiction  that  refers  all  the  business  of  the  term  to  its 
beginning,  but  the  trial  in  fact  took  place  during  the  second  week  and 
the  date  of  the  Justification  is  within  ten  days  thereafter;  Heldy  the  mo- 
tion will  not  be  allowed.     Worthi,  v.  Brady,  265. 

10.  An  objection  to  an  undertaking  on  appeal,  based  upon  the  fact  that  it  ii 

not  signed  by  any  surety  but  only  by  the  parties  to  the  record,  cannot  be 
sustained  where  it  appears  from  the  record  that  the  Judgment  appealed 
from  does  not  aflfect  the  party  whose  signature  gives  the  security  re- 
quired.   Syme  v.  Badger,  272. 

11.  Although  the  word  "defendants"  is  used  in  the  transcript  to  designate 

those  who  take  the  appeal,  yet  the  record  shows  that  the  Judgment  here 
is'aguinst  only  one  defendant,  and  In  his  representative  character,  and 
he'alone,  in  law,  is  the  complaining  appellant.    76. 

12.  This  court  will  not  entertain  appeals  upon  detached  rulings  upon  some 

of  the  matters  in  dispute;  but  all  mattery  necessary  to  a  disposition  of 
the  case  should  be  passed  on  and  settled  in  a  single  trial,  and  the  tohoU 
case  brought  up  on  appeal.  The  method  of  disposing  of  this  controversy 
pointed  out  by  Smith,  C.  J.    Arrington  v.  AnHngton^  301. 

13.  The  ruling  in  same  case  89  N.  C.  185,  approved,  to  the  etfect  that  where  a 

Judge  goes  out  of  ofiSce  before  settling  a  case  on  appeal,  a  new  trial  will  be 
awarded  unless  the  parties  afterwards  agree  upon  a  statement  of  the  case. 
SheUon  v.  8fieUon,  329. 

14.  A  fund  raised  by  sale  under  decree  is  not  transferred  to  this  court  by  ap- 

peal iVom  a  Judgment  directing  its  distribution,  and  hence  noapplication 
to  make  n  disposition  of  it  by  investment,  pending  the  appeal,  will  be 
entertained  here.    Hinson  v.  Adrian^  372. 

15.  The  appeal  arrests  all  proceedings  in  the  court  below  upon  thf>  Judgment 

appealed  from,  but  does  not  withdraw  from  it  the  authority  to  order  that 
proper  security  be  given  for  the  sale  keeping  or  ibvestmentol  tbefiuid, 
pending  the  appeal.    lb, 

16.  Motion  to  dismiss  appeal  will  be  allowed  where  there  is  no  waiver  of  the 

undertaking  and  no  money  deposit  in  lieu  thereof,  and  where  the  bond 
is  not  Justified  in  double  the  amount  specified  therein.    BaUey  v.  RtOin, 

420. 

17.  Efl'ect  of  appeal  upon  matter  included  in  the  action  but  not  affecteaby  the 

Judgment  appealed  from,  discussed.    Penniman  v.  Daniel,  431. 

18.  Where  an  appeal  is  not  prosecuted  according  to  law,  the  appellee  has  the 

right  to  have  a  transcript  sent  up,  or  a  certificate  of  the  clerk  tbatan  ap> 
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peal  was  taken,  and  the  ease  docketed  and  the  appeal  diHmissed.  Rule  2, 
^  7,  ^88  N .  C,  508).    Orosa  v.  WUliams,  406. 

19.  An  appeal  will  be  dismissed,  on  motion  of  the  appellee,  where  the  surety 

to  the  undertaking  fails  to  Justify  that  he  is  worth  dotiftto  the  amount 
spedfled  ifaereln,  unless  there  be  a  waiver  in  writing  on  the  part  of  the 
appellee,  or  unless  a  sum  of  money,  in  lieu  of  an  appeal  bond  is  depos- 
ited with  the  clerk  by  order  of  the  presiding  Judge.  Cases  in  which  a 
waiver  will  be  presumed,  reviewed  by  Merrikon,  J.  State  v.  Wagner^ 
621. 

20.  The  transcript  of  record  on  appeal  shonld  be  drawn  in  accordance  with 

Eaton's  Forms.  The  transcript  in  this  case  Is  so  imperfect  that  the  court 
ex  mero  moiu  ordered  a  writ  of  certiorari  to  issue.    StcUe  v.  Butts,  524. 

21.  Where  it  appears  that  the  appellant  served  no  case  upon  the  appellee  and 

the  Judge  makes  the  statement  of  the  case  on  appeal,  it  is  presumed  that 
he  did  so  by  consent  of  parties.    State  v.  Crook,  536. 

22.  But  when  the  record  presents  the  exceptions  necessary  to  enable  this 

court  to  pass  upon  them,  no  formal  statement  of  a  "case"  need  be 
made.    lb. 

23.  Appeal  does  not  lie  from  interlocutory  judgment  in  state  case.    State  v 

Polk,  (^2,  ' 

2i.  Where  Judge  goes  out  of  office,  4. 

ASSAULT  AND  BATTERY: 

1.  While  a  wife  has  a  right  to  fight  In  the  necessary  defence  of  her  husband. 

yet,  if  she  use  excessive  force,  she  Is  guilty;    whether  such  force  was 
used,  and  whether  she  acted  ireely  or  under  constraint  of  her  husband, 
were  questions  properly  submitted  to  thejury  upon  the  evidence  in  this  . 
case.    State  v.  BtUlock,  614. 

2.  Where  the  defendant  committed  an  assault  and  battery  upon  his  wife, 

with  great  violence,  such  as  appears  by  the  facts  found  in  the  special  ver- 
dict here,  it  was  held,  that  the  serious  damage  done  excluded  the  Juris- 
diction of  a  Justice  of  the  peace  to  bear  and  determine  the  case.  Staie  v. 
Huntley,  617. 

3.  The  question  as  to  what  is  a  "deadl.v   weapon,"  and  what  is  "serious 

damage,"  under  the  statute  giving  Jurisdiction  to  Justices  to  try  assaults, 
&c.,  discussed  by  Mekrimon,  J.    lb, 

4.  In  indictments  for  assault  with  Intent  to  kill  or  commit  rape,  the  int&nt 

must  be  averred.    State  v.  Russell  621. 

5.  Where  an  assault  is  charged  to  have  been  committed  with  a  deadly 

weapon,  the  character  of  the  weapon  must  be  averred.    16. 

6.  Where  the  indictment  charges  an  assault  by  which  serious  damage  was 

done,  the  extent  of  the  injury  must  be  averred.    lb. 

7.  Though  the  indictment  charge  an  assault  with  a  deadly  weapon  without 

stating  the  parllcular  kind  of  weapon  used,  and  it  does  not  appear  by 
the  record  or  the  case  that  the  same  was  found  within  six  months  after 
the  commission  of  the  offence,  the  indictment  will  be  sustained  for  a 
simple  assault  and  battery  and  the  superior  court  will  hold  Jurisdiction 
and  determine  the  matter.    lb, 

8.  Jurisdiction  in  assaults,  Ac,  556. 
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ATTACHM£NX: 

1.  In  attachment  prooeedlngs,  where  an  appeal  Is  taken  and  the  deoMon  may 

diipose  of  the  case  altogether,  it  isdlscretlooaiy  in  the  ooart  below  U> 
proce^.'d  upon  matter  oollateral  to  the  main  parpoae  daring  the  pendenoj 
of  the  appeal;  hence  a  motion,  to  dismlM  the  action  upon  tbegnmnd  that 
the  plaintiff's  failure  to  proceed  and  make  the  defendant  a  party  by  pub' 
lication,  before  the  appeal  was  determlnedi  worked  a  dlaoonttnuanoe, 
was  properly  overruled,    Pewmimom  v.  D»vniel,  421. 

2.  Effect  of  an  appeal  upon  matter  included  in  the  action  and  not  afltocted  by 

the  Judgment  appealed  from,  discussed  by  skith,  C.  J.    lb, 

8.  A  discontinuance  results  ftova  the  voluntary  actof  the  plaintiff  in  not  pro- 
ceedlng  regularly  with  the  case  by  the  issue  of  the  sucoeHsive  oonnecting 
processes.   lb, 

4.  QtMsr^— Whether  an  attachment  prosecuted,  on  notice  by  pablteation  of 

the  seizure  of  the  debtor's  property,  to  final  Judgment,  is  a  proceeding  <s 
r«m  or  in  personam  under  the  present  law.    lb. 

5.  Service  of  process  by  publication  in  attachment  must  be  made  in  strict 

compliance  with  the  statutory  requirements;  but  a  mere  irregularity 
in  the  steps  preliminary  to  publication  will  not  affect  the  validity  of  s 
Judgment  obtained  upon  such  service,  while  it  issufBcient  ground  for  sn 
application  to  set  the  Judgment  aside.    SpUlman  v.  WiUiama,  483. 

6.  In  attachment  proceedings,  the  insufllciency  of  an  affidavit  does  not  ren* 

der  the  whole  proceeding  void :  it  makes  the  Judgment  irregular  only,  no 
liable  to  be  impeached  collaterally.    lb, 

ATTORNEY'S  FEES,  308. 

BANKRUPTCY: 

1.  A  debt  provable  under  the  bankrupt  act  (if  not  a  fiduciary  debt)  is  extin- 

guished by  the  discharge  in  bankruptcy.    Parker  v.  OraiUt  338. 

2.  An  administrator  cannot  waive  the  fact  of  his  intestate's  discharge  in 

bankruptcy,  though  he  may  elect  to  plead  the  statute  of  limitations,  /fr* 

BILL  OF  LADING,  stipulations  in.  31. 

BOND: 

Alteration  of,  does  not  vitiate,  when,  39. 

Of  clerk  as  receiver,  liability,  48. 

Made  to  the  state,  when  void,  201. 

On  appeal,  and  matters  relating  thereto,  see  appeal. 

BUTCHER'S  KNIFE,  Included  in  meaning  of  statute  against  carrying  concealed 
weapons,  545. 

CAUSE  OF  ACTION,  804. 
CERTIORARI— see  Appeal. 
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CHABACTEB  OF  WBAPON,  «t4. 
CHATTEL  MOBTQAOE,  99. 
CHILDREN,  adoption  of;  142. 

CLAIM  AND  DELIVERY : 

Where  claim  and  delivery  is  brought  to  get  possession  of  property  for  the 
purpose  of  selling  it,  according  to  the  terms  of  a  con  tract*  to  pay  an  in- 
debtedness, and  all  parties  interested  are  before  the  court  and  the  amount 
due  ascertained,  the  plaintiff  upon  recovering  holds  »s  a  trustee,  and  a 
Judgment,  directing  an  adjustment  of  all  the  equities  involved  in  order 
that  the  matter  may  be  determined,  is  the  proper  one  to  be  rendered ;  and 
if  possession  of  the  property  cannot  he  had,  then  the  Judgment  should  b9 
in  the  alternative.    AutUn  v.  Seereft^  214. 

CLAIM  AGAINST  THE  ST  \TE : 

1.  The  state  (not  the  public  treasurer)  is  the  proper  party  defendant  in  an  ac- 
tion wherein  the  plain  tiff  demands  the  return  of  bonds  alleged  to  have 
been  exchanged  for  other  bonds  in  1862,  and  the  Jurisdiction  to  hear  such 
claim,  it  being  one  against  the  state,  is  exclusively  lodged  In  the  supreme 
court.    Martin  v.  Worlh,  46. 

iL  ThU  case  dlllbrs  fi-om  Rand^t  coBe^  65  N.  C,  194,  merely  In  the  fiiot  that  the 
bonds  were  taken  up  with  an  issue  of  state  treasury  notes  instead  of  the 
issue  of  other  bonds.    lb, 

CSiERK  OF  THE  SUPERIOR  COURT : 

1.  The  ofSce  of  probate  Judge  is  abolished  and  the  duties  thereof  now  devolve 

upon  the  clerk  of  the  superior  court,  and  In  such  cases  he  has  a  spealal 
Jurisdiction  which  is  distinct  and  separate  fk'om  his  geneml  daties  WM 
<*olerk  of  the  court."    BrUtatnv.  Mull,  498. 

2.  Where  issues  of  fact  are  Joined  before  the  "clerk"  in  the  ezerdie  of  his 

special  Jurisdictional  powers  as  a  distinct  tribunal,  the  Issues  must  be 
transferred  to  the  "  superior  court  "—another  Jurisdiction— to  be  tried* 
and  when  tried  must  be  remanded  to  the  clerk;  and  so  also,  where  an  ap- 
peal is  taken  in  like  cases  firom  his  decision  upon  a  question  of  law,  the 
Judge  decides  it  and  remands  the  case.    lb. 

8.  But  the  exercise  of  Judicial  powers  by  the  '*  clerk  of  the  court "  is  the  exer- 
cise of  them  by  the  "court"  through  the  clerk;  and  the  action  of  the 
clerk  stands  as  that  of  the  court,  if  not  excepted  to  and  reversed  or  mod- 
ified on  appeal,  as  allowed  by  the  statute.    Tb. 

%.  Special  proceedings  ordinarily  are  proceedings  in  the  "  supei'ior  court," 
and  where  in  such  oases  Issues  of  fact  are  raised,  the  cleilc  transfers  them 
to  the  civil  issue  docket  for  trial  by  Jury  at  term ;  or  where  iBsues  of  law 
are  raised  and  decided  on  appeal  by  the  Judge,  at  term  or  In  vacation,  the 
Issues  so  found  are  not  remanded  to  the  clerk— the  whole  proceeding  be- 
ing in  one  record  and  in  the  same  Jurisdiction;  but  the  court,  through 
the  clerk,  will  proceed  accordingly  as  thd  statute  directs;  Offence,  In  a 
speeial  proceeding  fbr  dower,  as  here,  the  issues  fbund  or  deciMons  of  law 
made,  are  not  remanded,  hut  the  court,  through  the  6lerk,  proceeds  ac- 
cording to  law.    lb. 
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CLERK'S  BOND,  liability  of,  when  clerk  appointed  receiver,  48. 

COLOR  OF  TITLE,  382  (2). 

COMMERCIAL  FERTILIZER  TAX,  by  whom  paid,  389  (2). 

COMMISSIONS,  whe:i  allowed,  308,  339  (8). 

COMMON  CARRIER,  negligence  of,  31. 

COMMUNICATION  WITH  PERSON  DECEASED,  105, 189,  226. 

CONCEALED  WEAPONS: 

1.  One  is  not  guilty  of  a  violation  of  the  statute  prohibiting  the  carrying  ot 

concealed  weapons,  where  it  appears  that  he  had  a  pistol  in  his  pocket 
for  the  purpose  of  delivering  it  to  the  owner  who  had  sent  him  for  It. 
The  facts  here  show  that  there  was  no  criminal  intent.  Siale  v.  JBirod- 
noo;,  543. 

2.  The  mischief  provided  against  is  the  practice  of  wearing  weapons  ood- 

cealed  about  the  person  to  be  used  upon  emergency.    /&. 

3.  The  act  of  assembly  making  it  indictable  for  one  to  carry  concealed 

about  his  person  any  "  pistol,  bowie  knife,  raasor  or  other  deadly  weapon 
of  like  kind,"  embraces  a  butcher's  knife.    SUUie  v.  J&nc^n,  &4dw 

4.  The  words  "other  deadly  weapons  of  like  kind*'  imply  simply  similarity 

in  the  deadly  character  of  weapons,  such  as  can  be  conveniently  con- 
cealed about  one's  person  to  be  used  as  a  weapon  of  offence  and  de* 
fence.    lb. 

CONFESSIONS: 

Of  witness  and  party  charged,  distinction  between,  and   when   admlHi- 
ble,  582  (8). 

CONSEQUENTIAL  DAMAGES,  490. 

CONSTRUCTION  OF  DEVISE,  not  entertained,  when,  282. 

CONTRACT: 

1.  A  contract  made  by  an  officer  of  a  corporation  and  ratified  by  the  corpo- 

ration, becomes  the  contract  of  the  latter.    Greenlec^f  v.  iZot/rood,  SJL 

2.  Where  a  writing  does  not  contain  the  entire  contract  between  the  parties, 

parol  evidence  of  an  independent  verbal  agreement  is  admissible.  The 
written  contract,  here,  to  pay  for  work  on  defendant's  railroad  q/t«r  the 
grade  was  lowered,  has  no  bearing  upon  the  Issue  as  to  how  much  tbe 
plaintiff  is  entitled  to  recover  for  work  done  under  a  verbal  oontrMt 
before  the  grade  was  lowered.  Terry  v.  Railroad,  23«. 
8.  The  letter  of  a  partner  submitting  propositions  in  reference  to  tbe  sale  of 
goods,  in  response  tu  inquiries  of  the  defendant,  is  admissible  upon  trial 
ot  an  action  to  recover  the  price  of  the  goods,  as  bearing  on  the  contract 
of  sale.    Brown  v.  Atkinson,  380. 


INDEX.  679 


4.  Where  a  oompany  Id  Baltimore  agrees  with  a  merohant  lu  Ncrth  Carolina 

**  to  give  him  the  right  to  sell"  Its  commercial  fertilizer  In  this  state,  the 
contract  Is  to  be  interpreted  as  meaning  the  privileffe  of  selling,  which 
privilege  must  be  acquired  by  payment  of  the  license  tax  by  the  com* 
pany.    lb, 

5.  Parol  evidence  Is  admissible  to  show  the  custom  or  usage  oi  a  place  where 

a  contract  is  entered  into;  and  this,  upon  the  principle,  that  it  is  pre- 
sumed the  parties  did  not  mean  to  express  in  writing  the  whole  of  the 
contract  by  which  they  intended  to  be  bound,  but  a  contract  with  refiBP- 
ence  to  such  usage.    lb. 

6.  The  plaintiff  sues  an  executor  for  compensation  for  services  rendered  bis 

testator  during  the  latter  part  of  his  life,  upon  an  alleged  promise  of  the 
testator.  The  defendant  sets  up,  by  way  of  counter-claim,  a  contract  of 
lease  between  the  testator  and  the  plaintiff,  under  which  the  plaintiff 
entered  upon  the  land,  and  in  which  it  was  agreed  that  the  latter  should 
have  the  farm  for  five  years  upon  his  furnishing  a  support  to  the  testator 
and  his  wife;  and  Further  alleges  that  plaintiff  has  cut  down  the  timber 
on  the  premises  and  sold  the  same  for  a  considerable  sum  and  appropri- 
ated it  to  his  own  use.  The  plaintiff,  in  his  replication,  denies  the 
counterclaim  and  his  liability  as  alleged;  Held,  error  to  refUse  to  sub' 
mit  an  issue  to  the  Jury  (tendered  by  defendant),  as  to  whether,  during 
the  life-time  of  the  testator,  the  plaintiff  cut  and  appropriated  the  tim- 
ber, as  alleged,  and  the  value  of  the  same;  and  also  the  facts  Involved 
to  the  alleged  counter-claim.    Wall  v.  WiUianUy  477. 

7.  Held  further f  The  separation  of  the  trees  from  the  land  converted  them 

Into  personal  property,  but  the  title  to  them  at  once  vested  in  the  owner 
of  the  land.    lb. 

8.  Where  personal  property  is  tortiously  taken  and  sold,  the  owner  may 

waive  the  tort,  affirm  the  sale,  and  recover  upon  a  count  for  money  had 
and  received  to  his  use.    lb. 


CONTRACT  TO  CONVEY  LAND: 

Contracts  to  convey  land  are  not  available  in  law  and  cannot  be  admit- 
ted in  evidence  in  an  action  for  specific  performance,  until  proved  and 
registered.    The  Code,  g  1245.     White  v.  H0U3/,  67. 

CONTRACT : 

Of  insurance  agent,  09. 
Executory,  90.  • 

Of  lease,  316. 
Illegality  of,  449.. 
With  corporation,  4M. 


CONTRIBUTORY  NEGLIGENCE,  471. 
COPY  OP  WILL  to  be  recorded,  178  (5). 
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CtmPORATIONS : 

L  The  rule  announoed  in  Stanley  v.  lUtUroati,  80  N.  C,  831,  to  the  efDect  that  in 
a  salt  a^Ealnst  a  railroad  company  it  may  deslgrnated  by  Its  corporate 
name,  affirmed.    Mamaay  y.  Railroad^  418. 

2.  A  corporation  was  sued  apon  a  note  executed  by  its  president,  and  the  re- 
covery was  resisted  upon  the  ground  that  under  its  by-laws  the  president 
had  no  power  to  bind  the  company  without  the  concurrence  et  three  of 
its  directors,  (which  was  not  given)  and  upon  the  trial  a  verdict  was  ren- 
dered establishing  the  fact  the  company  borrowed  the  money  and  used  it 
in  its  business  and  executed  the  note  sued  on ;  J7e2d,  that  the  defendant  is 
concluded  by  the  verdict.    Kenner  v.  Mfg,  Oo,,  421. 

8.  Heldfurther^  that  where  the  defendant  company  relies  as  a  defenoe  npoo 
the  statute,  which  declares  that  such  contract  shall  be  in  writing,  and 
shall  state  whether  the  stockholders  are  individually  liable  for  the  oon- 
tracts  of  the  company  (Bat.  Rev.,  ch.  26,  g  2$),  the  same  must  be  pleaded  in 
proper  form,  otherwise  it  will  not  be  considered.    lb. 

4.  A  verdict  adverse  to  the  defences  set  up  leaves  nothing  to  be  done  except 

to  renderjudgmentfbr  the  plaintiff.  This  case  does  not  stand  as  upon 
demurrer  or  a  motion  in  arrest  of  Judg^nent.   Ih. 

5.  'Where  a  corporation  sues  it  is  necessary  for  it  to  prove  Its  character  and 

organization,  if  denied.  But  where  one  contracts  with  a  corporation  or 
claims  title  to  land  under  it,  the  presumption  is  that,  as  to  such  party, 
there  is  a  corporate  existence.    Ryan  v.  JforMn,  464. 

6.  A  contract  with  a  party,  by  name  implying  a  corporation,  is  to  be  taken 

as  evidence  of  the  existence  of  rhe  corporation  as  to  the  party  contracting 
with  it,  rather  than  an  estoppel  to  disprove  such  fact.    Jb. 

7.  A  misnomer  of  a  corporate  body,  when  the  parties  intended  the  corpora* 

tlon  by  Its  proper  name,  is  not  material;  and  it  is  competent  to  prove  its 
name  by  proper,  evidence.    lb. 

CORPORATIONS: 
•ontract  of,  38  (2). 

Non*re8ldent  sto<dc  in,  not  taxable  here,  464. 
Power  exercised  under  charter,  490. 

00ST8: 

1.  Where  a  reference  was  made  upon  demand  of  one  of  several  deftadanti 

in  his  answer,  the  admission  of  the  allegations  in  the  complaint  by 
another  of  the  defendants  will  not  relieve  the  latter  Arom  paying  hif 
proportionate  part  of  the  costs  of  the  reference.    Wharton  v.  Gottft,  88. 

2.  The  court  Intimate  that  the  mode  of  apportionment  of  costs  among  per* 

sons  all  liable,  is  a  matter  of  discretion  in  the  Judge  below.    lb. 

GOUNSEL,  suggestion  of,  not  regarded.    Court  confined  to  record,  84  (4). 

COUNTER-CLAIM  : 

1.  A  counter-claim  includes  any  defence  (except  a  demurrer)  which  does  not 

amount  to  a  plea  in  bar.    The  Codb,  g  244.    Hurtt  v.  Boeretl,  889. 

2.  But,  strictly,  a  counter-claim  Is  a  cross-action  against  the  plaintifl  in 
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Which  thiB  def^ndatit  may  have  afflrmattire  telicif ;  bat  it  most,  like  a 
oomplaint,  sttfte  the  cause  of  action  dhd  demand  the  relief  to  which  the 
defendant  alleges  he  is  entitled;  and  It  therefore  fttlls  under  the  llmitai. 
tion  to  the  Jurisdiction  of  a  Justice  of  the  peaee.   lb, 

8.  And  If  no  relief  be  prayed,  it  is  not  a  cross  action,  but  may  be  either  a 
set-off  or  recoupment  :— 

A  setoff,  when  the  defence  Is  a  distinct  and  independent  cause  of  action 
arising  In  contract,  and  out  of  a  transaction  extrinsic  to  the  plaintiff's 
cause  of  action ; 

A  recoupment,  when  the  defence  Is  matter  growing  out  of  or  connected  with 
the  subject  of  the  action,  that  is,  a  defendant  sued  for  a  debt  or  damages 
may  diminish  the  damages  suffered  by  himself  on  aooount  of  the 
plaintiff's  breach  of  tke  tame  tontroH.    Ih, 

4.  Therefore,  where  plaintiff  sues  for  goods  sold  and  delivered  or  upon  notes 
given  therefor,  the  defendant  may  set  up  a  counter-claim  for  damages 
sustained  by  the  plaintiff's  fttiiure  to  dellyer  goods  of  the  quality  eon- 
tracted  for,  and  recoup  the  damages  he  has  suffered  to  the  amount 
claimed  In  plaintiff's  complaint;  and  when  several  actions  are  brought 
In  a  Justice's  court  upon  notes,  as  here,  be  has  the  right  to  set  up  such 
defence  In  each,  until  the  amounc  of  his  damages  is  exhausted;  and  on 
appeal  to  the  superior  court  where  the  actions  were  consolidated,  he  has 
the  right  to  recoup  the  whole  amount  of  such  damages.    lb. 

See  also  page  477. 

CRIMINAL  INTENT,  643. 

CUSTOM,  proof  of,  389  (8). 

DAMAGES : 

Measure  erf,  190. 

Resulting  Arom  Are,  276. 

Recovered  by  personal  representative,  to  whom  payable,  308. 

Consequential,  400. 

DEADLY  WEAPON,  what  Is.  617. 

DECLARATIONS: 

Of  persons  not  witnesses,  hearsay,  166. 
Of  delisndant  In  cijeotment,  admissible,  178  (4). 
Of  testator,  when  inadmissible,  286  (8),  311, 812. 
Of  accused,  520  (3). 

DEED: 

•Oemstmetlmi  of  tniM,SSO. 
Proof  of  contents  of  lost  deed,  281. 
Attacked  for  fraud  In  grantor,  266. 
Eflfbot  of  registration  ef,  886,  MS  (B), 
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BeglBtratlon  authorized  on  proof  of  band-writing  of  one  witness  thereto, 
when  maker  and  subscribing  witnesses  are  dead,  382. 

DEMAND  IN  AGENCY,  108. 

DEMURRER  TO  INDICTMENT     52. 

DESCRIPTION  of  land  in  will.  256  (3). 

DISCONTINUANCE: 

A  disoontlnuance  results  flrom  the  voluntary  act  of  the  plalnUlf  in  not 
proceeding  regularly  with  the  case  by  the  issue  of  the  sncoessive  conneet- 
log  processes.    Penniman  v.  Daniel,  431. 

DISCRETIONARY  POWER  : 

In  amending  Justice's  warrant,  632,  536. 

Granting  new  trial,  564,  654. 

In  taxing  costs,  53  (2). 

Iq  opening  and  concluding,  214. 

DISSENTING  OPINIONS: 

BrUtain  v.  Mull,  498.    Ashe,  J. 
Clark  V.  Raitroad,  506.    Merrimon,  J. 
8UUe  V.  HunUy,  617.  Smith,  U.  J. 

DOCUMENTS,  opposite  counsel  have  right  to  see,  599  (6). 

DOWER: 

1.  A  widow  filed  her  petition  for  dower  which  was  assigned  her  in  the  land 

in  controversy.  In  a  subsequent  proceeding  for  partition  the  heirs  at  law 
contended  that  she  had  forfeited  her  dower  by  a  second  marriage,  Aa^ 
and  upon  an  issue  submitted  the  Jury  find  that  dower  had  been  assigned; 
Held,  that  the  court  will  assume  the  proceeding  in  dower  to  have  been 
regularly  conducted,  and  that  the  heirs  were  parties  to  it  and  therefore 
estopped  by  the  Judgment  therein.    Wood  v.  Sugg,  83. 

2.  A  widow  who  elects  to  take  under  her  husband's  will,  is  not  entitled  to 

dower.  But  so  much  of  the  land  as  does  not  exceed  the  quantity  to  whidi 
she  would  be  entitled  by  right  of  dower,  is  exempt  from  her  husband's 
debts,  during  her  life.  The  Code,  §  2105.  There  is  nothing  in  the  case 
entitling  the  plaintiff  to  i^ny  equitable  relief  in  respect  to  her  elalm 
of  dower.    8hackle/ord  v.  MUler,  181. 

See  also  page  831. 

DRUMMER'S  LICENSE : 

A  drummer  is  not  protected  from  the  penalty  denounced  by  statate  against 
persons  selling  goods  without  license,  unless  he  shall  be  in  the  aetuo/ pos- 
session of  the  license  while  doing  business.  Acts  1888,  ch.  136,  228.  (In 
this  case  the  license  was  mailed  to  defendant  but  not  received  by  him  at 
the  time  the  sale  was  made).    Lewie  v.  Dugar,  16. 
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DYING  DBOLABATIONS,  581  (4). 

EJECTMENT— See  ActloQ  to  recover  land. 

EMBEZZLEMENT,  whether  a  felony  or  mlsdemeaiior,  561. 

ENDORSEE,  rights  of,  7. 

EQUITY: 

Relief  against  J  udgment,  148. 
Equitable  title,  150, 100. 

Does  not  relieve  against  penalty  for  purpose  of  allowing  action  for  damages, 

317  (2). 

Equitable  right  of  ward  to  sue,  407. 

ESTOPPEL: 

By  former  Judgment,  83  (8),  03. 322. 

On  married  women  and  Inf&nt,  140  (4). 

Bydeed,473(3),201(2). 

When  it  has  effect  of  evidence,  464. 

EVIDENCE: 

1.  The  declarations  and  opinions  of  persons  not  witnesses  are  incompetent 

evidence  upon  the  question  of  one's  capaclly  to  make  a  deed;  Hence  the 
question— have  you  ever  heard  any  one  say  that  the  grantor  was  wanting 
in  capacity?— was  properly  ruled  out.    Barker  v.  Pope^  166. 

2.  But  the  opinion  of  a  witness  founded  on  actual  observation  and  personal 

kno  j^Iedge  of  the  state  oi  the  grantor's  mind,  is  admissible.    lb. 

8.  Hearsay  evidence  and  its  incompetency  to  establish  a  fact,  discussed  by 
Ashe,  J.    lb. 

4.  The  recitals  in  a  sheriff's  deed  are  prima/acie  evidence  of  the  -sale  and  exe- 

cution, and  this  rule  is  not  varied  by  the  fact  that  the  deed  was  made  by 
the  sheriff  after  he  had  gone  out  of  office,  (The  Code,  g  12(57)  where  the 
recitals  correspond  with  his  return  upon  the  execution,  made  while  he 
was  in  possession  of  the  office.    Curlee  v.  Smithy  172. 

5.  The  return  upon  an  execution  is  prima  fcuste  evidence  of  what  it  states, 

and,  where  the  execution  is  proved  to  be  lost,  the  entry  on  the  minute 
docket  of  the  execution  audits  return  Is  admissible  as  secondary  evi- 
dence to  show  that  a  writ  of  venditioni  exponas  Issued  to  the  sheriff,  and 
was  in  his  hands  at  the  time  of  the  sale.    lb. 

6.  The  production  of  papers  containing  evidence  relating  to  the  merits  of  an 

action  will  be  ordered  by  the  court;  and  when  produced,  they  are  com- 
petent evidence  for  all  l^ltim^te  purposes.    Austin  v.  Secreet,  214. 

7.  The  private  act  of  1873  to  restore  the  records  of  Watauga  county,  which 

were  destroyed  by  fire,  is  not  a  repeal  but  in  aid  of  the  common  law  mlefl 
for  establishing  lost  deeds,  and  a  party  may  elect  to  proceed  under  either 
mode.    Oowles  v.  Hardin,  231. 
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8.  Where  a  deed  In  such  case  is  proved  to  have  'been  dettK^ed,<ttae'€oiiteiiUt 

probate  and  registration  thereof  may  be*  established  by  secondary  ctI- 
dence,  and  the  register  of  deeds  is  a  competent  witness  to  proTe  Its 
destruction,  contentSi  Ac.    lb. 

9.  While  Improper  evidence  ought  not  to  be  allowed,  yet,  when  it  is,  the  op- 

posln  g  party  may  be  permitted  to  rebnt  It  by  like  'evidence,  and  If  it  ba 
seen  that  no  Injustice  results  therefrom,  a  new  trial  will  not  be  granted. 
AusHn  V.  King,  288. 

10.  In  an  action  to  convert  a  deed  absolute  upon  its  face  into  a  mortgage,  the 

declarations  of  the  grantor  that  he  owed  the  grantee  money  and  wished 
to  sell  the  land  to  pay  It,  made  after  the  deed  was  executed,  and  while 
he  was  in  possession  of  the  locus  in  9t<o  jointly  with  the  grantee,  are 
incompetent..    Oadaby  v.  Dyer,  811. 

.  U.  One  cannot  introduce  evidence  to  discredit  bis  own  witness,  yet  if  a  wit- 
ness testify  to  facts  which  make  against  the  party  who  called  him,  the 
party  is  not  precluded  from  showing  these  facts  to  be  otherwise,  not- 
withstanding such  evidence  has  the  effect  of  Indirectly  Impeaching  his 
own  witness.    lb, 

12.  The  title  of  a  grantor  Is  divested  lYoro  the  lime  of  the  delivery  of  the 

deed  which  is  subsequently  registered.    lb. 

13.  Heirs  can  only  attack  a  deed  of  their  ancestor  forfraad  or  undoe  InflneDce 

used  i  n  bringing  about  its  execution;  and  in  such  oaf^e,  only  such  decla> 
rations  as  tend  to  prove  such  fraud  or  undue  influence,  made  after  the 
conveyance  and  with  unchanged  possession,  are  received.  Or,  saoh 
declarations  may  be  proved  in  disparagement  of  the  title  Inferred  firom 
possession  and  use.    lb.  , 

M.  Where  two  parties  are  In  posseasion  of  land,  the  poMfesston  in  law  Ibllowa 
the  title.    2b. 

16.  Declarations  made  In  the  absence  of  the  party  to  be  prejudiced  by  them 

are  not  admissible  as  against  such  party.   lb. 

18.  Proof  by  the  sheriff  that  he  had  an  execution  in  his  hands  at  the  time  of 
sale  is  competent  when  the  execution  Is  lost.    Rpan  v.  JTorMn,  464. 

17.  An  exception  to  evidence  i(hoald  state  the  teetlmony  that  this  oonrt  may 

see  and  determine  its  effect.    State  v.  WiUi/ord^  529. 

18.  What  a  defendant  says  is  always  received  against  falm  when  pertinent  to 

the  issue,  but  not  for  him  unless  it  be  a  part  of  the  res  gestce;  hence  on 
trial  of  an  Indictment  for  fbrcible  trespass,  ittocuheXd  no  erlror  to  exclude 
the  declarations  of  defendant  while  on  hts  way  to  the  proaeoa tor's 
house.    lb. 

19.  On  trial  of  an  indictment  for  perjury,  assigned  In  an  allegred  fklse  oath 

taken  in  a  bastardy  proceeding.  In  which  the  defendant  swore  he  never 
had  sexual  intercourse  with  the  prosecutrix,  the  proseeutrtx  testified 
she  never  bad  such  intercourse  with  any  other  man  than  thedeltodant; 
Held,  that  the  defendant  ibr  the  purpose  of  discrediting  her  testimony 
had  the  right  to  show  by  a  witness  that  be  (wfttaeoi)  ted  often  bean 
criminally  intimate  with  her  for  several  montha  preoeding  the  birth 
of  the  child.    8UUe  v.  Johm,  829. 

BVIDBNCE : 

In  agency,  108.  (5, 6). 

In  ejectment,  ITS,  (4),  882, 881,  486. 
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Oi  ooQivaot,  280. 

Parol,  loeatlog  land,  28ft  (8). 

Of  OQStom,  889  (3). 

In  libel,  444. 

Not  admiMlble  to  show  what  legislature  meanl,  550.. 

la  mtirder— aeehomloide. 

Kamovat  of  fence,  682. 

EXCESSIVE  FORCE,  question  for  Jury,  614. 

EXBOITTION8,  return  on,  evidence,  172. 

EXECUTORS  AND  ADMINISTRATORS  : 

1.  Where  in  a  ault  for  a  legacy,  it  is  made  to  appear  either  by  the  complaint 

or  the  admisBlons  in  the  anewer,  that  there  is  no  necessity  for  retaining 
the  fund  by  the  executor  (such  as  outstanding  debts,  a^ets  not  collected. 
Ac),  the  court  may  within  two  years  after  the  qualiflcation  of  the  execu- 
tor, adjudge  the  payment  of  legacies.  The  Code  §  1512.  Clements  ▼. 
Roger 9^  63. 

2.  The  objection  of  the  defendant   that  the  action  was  brought  within  two 

years,  and  that  there  was  no  allegation  in  the  complaint  why  the  court 
should  adjudge  a  payment  before  the  lapse  of  the  two  years,  is  waived  by 
his  filing  an  answer  to  the  merits  and  cool^enting  to  have  the  case  put 
upon  the  calendar  for  trial.  The  order  dismissing  the  action  is  errone- 
ous.   Ih. 

3.  Where  an  executor  dies  leaving  unad ministered  assets  in  bis  hands,  the 

administrator  de  bonie  non  of  the  testator  must  be  made  a  party  to  an  ac- 
tion against  the  representative  of  the  deceased  executor,  in  which 
the  next  of  kin  or  legatees  seek  a  settlement  of  the  estate.  Hardy  y. 
Miles,  131. 

4.  If  such  administrator  refhse  to  Join  as  plaintiff,  he  may  be  made  a  party 

defendant.    lb. 

5.  Sale  of  land  by  executor  and  his  purchase  of  the  same  through  an  agent, 

is  a  nullity.    Howell  r.  I^ler,  207-8. 

6.  An  administrator  who  recovers  damages  of  one  for  negligently  causing 

the  intestate's  death,  holds  the  fUnd  solely  for  the  use  of  those  entitled 
under  the  statute  of  distributions,  and  free  from  the  claim  of  creditors 
and  legatees  (The  Code,  g  1500),  subject,  however,  to  commissions  and 
reasonable  counsel  fees.    Baker  v.  Bailroadt  308.  ' 

7.  The  portion  of  the  recovery  due  the  widow  in  this  ease,  released  to  the  de- 

fendant, is  chargeable  with  Its  share  of  such  expenses,  and  the  defendant 
gets  no  benefit  under  the  assignment  until  the  pro  rata  amount  thereof  is 
ascertained  and  paid. 

8.  While  an  administrator  may  or  may  not  plead  the  statute  in  bar  of  the 

recovery  of  a  debt  due  by  his  intestate,  or  retain  a  debt  due  himeelf, 
though  barred,  for  in  such  case  the  obligation  continues  and  the  remedy 
only  is  suspended,  yet  he  cannot  waive  the  fiEtct  of  the  intestate's  dis 
charge  In  bankruptcy,  for  in  that  case  the  debtis  extinguished.  Parker  v* 
Qrant,  888. 
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9.  An  administrator  cannot  make  an  extra  chaise  for  personal  attention  to 
the  affairs  of  the  estate.    Commlsslonfl  are  allowed  for  tbU  service.    lb. 


10.  Administrator  filed  petition  against  heirs  of  Intestate  to  sell  land  for  j 

Issues  were  Joined  and  the  proceeding  transferred  to  court  In  term,  and 
upon  the  trial  the  issues  were  found  In  favor  of  the  administrator;  the 
Judge  gave  the  license  to  sell  and  also  directed  how  the  proceeds  of  the 
sale  should  be  applied ;  Ueld^ 

(1)  The  court  Ihtlmate  that  the  Judge  bad  no  power  to  order  the  sale. 

(2)  The  Jurisdiction  to  direct  the  application  of  the  proceeds  is  exclnslv^y 
In  the  clerk. 

(3)  The  plaintlfi'ln  this  case  was  not  a  party  to  the  special  proceeding  for 
the  order  to  sell,  and  is  therefore  not  concluded  or  affected  by  the 
Judgment  therein  rendered.    Moorf-  v.  Ingram^  376. 

11.  A  Judgment  consisting  of  several  distinct  and  independent  parts  may  be 

good  as  to  one  part  and  erroneous  as  to  the  others.    Ih. 

12.  A  Judgment  against  an  administrator  founded  upon  a  debt  of  the  intes> 

tate  contracted  for  the  purchase  of  land,  has  no  precedence  over  debts  of 
the  same  class  to  be  satisfied  out  of  the  assets  raised  by  the  administrator 
under  an  order  to  sell  the  land.    lb. 

IS.  There  Is  no  homestead  right  Involve  J  here;  nor  doe^  the  vendor^s  Hen  ob- 
tain in  this  state.    lb, 

14.  In  an  action  for  an  account  and  settleme?it,  the  death  of  the  defendant 
being  suggested,  his  executor  comes  in  and  Is  made  a  party  defendant 
and  moves  for  leave  to  file  an  answer  denying  that  he  has  assets;  HelA^ 
that  the  question  of  assets  does  not  arise  here,  and  the  motion  cannot  be 
allowed.  If  plalutlfi'obtalns  Judgment,  it  only  ascertains  the  debt  which 
must  share  in  the  assets  that  may  come  into  the  executor^s  hands,  accord- 
ing to  its  dignity,  when  the  estate  Is  settled.    Orant  v.  BeU,  41(5. 

EXECUTORS  AND  ADMINISTRATORS :  ' 

Pleading,  78. 
Suit  against,  for  services  rendered  testator,  477. 

EXECUTORY  CONTRACT,  99  (2). 

FALSE  PRETENCE: 

Where  the  defendant  obtained  goods  from  the  prosecutor  by  falsely  stating 
that  they  were  need  d  to  bury  a  sister-in-law's  child  who  had  Just  died: 
Held^  that  he  is  guilty  of  false  pretense,  and  it  matters  not  whether  the 
owner  parted  with  his  goods  for  the  sake  of  gain  or  for  a  charitable  pnr> 
pose.    /Sto/e  v.  MaUhewSt  635. 

FEES  OF  COUNSEL,  when  allowed,'30b. 

FELONIOUS  INTENT,  640. 

FELONY,  what,  by  statute,  561. 
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FBNCB,  Fern  oval  of,  682. 
FERTILIZER  TAX.  389  (2). 
FICnO  JURIS,  266  (1). 


FORNICATION  AND  ADULTERY: 

In  fornication  and  adultery,  the  law  does  not  require  direct  proof  of  acts  of 
criminal  Intercourse  to  warrant  conviction:  but  It  is  suffl'jlentto  show 
lacts  and  circumstances  that  will  natlsfy  the  Jury  of  the  existence  of 
such  I  ntercourse.    Stale  v.  Eliason,  561. 

FRAUD  AND  FRAUDULENT  CONVEYANCES: 

1.  Where  a  deed  to  the  f^ran tor's  son  is  impeached  as  a  voluntary  gilt  upon 

the  ground  that  he  did  not  retain  property  '*  fully  sufHclentand  available 
for  the  satisfaction  of  his  then  creditors,"  as  required  by  Rev.  Code,  ch.  50« 
g8;  Heldy  that  such  conveyance  is  valid  if  not  made  with  a  fraudulent 
Intent  and  enough  property  Is  retalnedfor  all  his  creditors.  Worthy  v, 
Brady,  265. 

2.  Held, further :  But  where  such  deed  provides  that  the  grantee  shall  sup- 

port his  Invalid  brothers  (naming  them)  and  comply  with  the  condl- 
tlons  imposed,  It  is  not  voluntary  within  the  meaning  of  the  above 
statute,  but  rests  upon  a  valuable  consideration.    lb, 

3.  Held  aUo:  The  operation  of  such  deed  does  not  depend  upon  the  value  of 

the  grantor's  reserved  estate  but  upon  the  intent  with  which  it  was  made, 
*  shared  in  by  the  grantee.    And  upon  the  question  of  intent,  evidence  of 
his  liabilities  and  value  of  his  undisposed  of  property  Is  competent  to  be 
considered  by  the  Jury.    lb. 

4.  Nor  can  gifts  of  visible  estate  be  defeated,  where  the  debtor  has  resources 

in  stocks  or  other  securities  of  value  to  meet  his  liabilities.    lb. 

5.  The  Judge's  chargtr  Is,  In  substance,  responsive  to  the  instructions,  that  the 

retained  property  must  be  "sufficient  and  available  "  for  debts.   lb. 

Bee  also  page  312  (-1). 

FUNDS,  under  care  of  court  during  appeal,  372. 
OAMBLING,  indictment  for,  626. 

OR  ANT,  presumption  of,  11, 331. 

GUARDIAN  AND  WARD : 

1.  A  receiver  appointed  to  take  charge  of  a  ward's  estate  when  the  guardian 

l9  removed,  is  not  Invested  with  the  powers  of  a  guardian,  but  acts  under 
the  control  of  the  court  until  another  guardian  is  appointed.  Temple  v^ 
WiUiams,  82. 

2.  A  settlement  made  with  such  receiver,  even  if  had  under  direction  of  the 

court,  is  not  conclusive  against  the  ward,  but  only  raises  a  presumption 
that  the  account  and  settlement  are  correct;    hence.  In  this  case,  the 
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paper  writing  intended  as  a  "  disobarge  and  release  "  to  the  defmdant 
administrator,  hot  reported  to  or  sanctioned  by  tbe  court,  can  in  no  waj 
affect  tbe  plaintiff's  rlgbt  to  an  account.  Sucb  presumption  may  be  dls* 
proved.    lb, 

3.  The  plea  of  estoppel  by  former  Judgment,  to  be  available,  must  show  that 

the  claim  in  suit  has  been  determined  in  a  former  action  between  liM 
same  parties.    lb, 

4.  Jurisdiction  cannot  be  acquired  over  inlant  defendants  except  by  servles 

of  process  upon  them.    Young  v.  Youngy  350. 

0.  The  court  has  no  authority  to  appoint  a  guardian  ad  litem  for  infimt 

defendants.  This  matter  is  now  regulated  by  a  rule  of  court  (89  N.  C. 
612,)  requiring  such  appointment  to  be  based  upon  a  motion  made  in 
writing,  and  tben  only  after  due  Inquiry  as  to  the  fitness  of  the  person  to 
be  appointed;  and  such  guardian  must  file  an  answer  in  every  case.    lb, 

6.  A  bond  made  payable  to  a  guardian  is  In  equity  the  property  of  the  ward, 

and  suit  may  be  brought  upon  it  by  the  ward  when  the  same  was  tomed 
over  in  the  guardian-settlement,  notwithstanding  the  legal  title  may 
have  been  transferred  by  the  guardian's  endorsement  to  another.  Uwry 
V.  ShtU,  40». 

7.  Although,  as  to  the  endorsee  in  such  case,  the  three  year  statute  may  bar 

his  right  of  action  on  the  bond,  yet  tbat  lapse  of  time  does  not  afllsct  the 
right  of  action  of  the  ward  (to  whom  tbe  bond  belonged  ftom  tbe  moment 
of  Us  execution)  which  in  this  case  accrued  prior  to  August,  1808,  and  Is 
governed  by  the  statutes  In  force  before  tbat  date.    lb. 

8.  In  such  case  the  right  of  astlon  was  not  conferred  by  section  56  of  tbe 

Oode  of  Civil  Procedure,  but  that  statute  simply  enlarged  tbe  ward's 
remedy  lor  enforcing  a  right  of  action  already  accrued  at  law  as  well  m 
in  equity.    lb. 

9.  The  law  applicable  to  this  case  diti  not  require  actual  service  of  prooeM 

upon  infant  defendants :  it  was  sufficient,  if  served  upon  the'guardian 
ad  Utem;  and  there  is  no  defect  in  the  proceedings  resulting  in  a  sale  of 
tbe  land  of  the  infants,    ^y  v.  Cfurrie,  438. 

HABBAS  CORPUS,  880. 
HAND-WRITING,  proof  of,  226.  382. 
HEARSAY  EVIDENCE.  185, 166. 
HIGHWAY,  obstruction  of,  5tf6,  637. 

HOLOGRAPH- WILL,  26. 
HOMESTEAD,  376  (4). 

HOMICIDE: 

1.  Where  the  evidence  showed  that  the  prisoner  could  have  escaped  tbe 

threatened  violence  of  the  deceased,  bat  slew  him  in  tbe  difficulty  ^hiob 
ensued,  and  the  Judge  [charged  the  Jury,  "that  if  the  prisoner  was  so 
situated  that  he  could  escape,  but  preferred  to  shoot  rather  than  esospe. 
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be  woQld  at  \eaat  be  gniliy  of  maDslaughter."  SMd  no  error,  and  the 
Jnnr  were  warranted  In  returning  a  Terdlot  of  manslaaghter.  State  ▼. 
Kemned^yBIZ, 

2.  The  words  **at  least "  Ao,,  were  used  in  the  sense  of  **  olearly  a  ease  of 
manslanghter,"  and  did  not  present  the  ease  as  one  of  mnrder  or  man- 
slaughter—taken in  connection  with  other  parts  of  the  charge  and  the 
prisoner's  plea  of  self-defence.    76. 

n.  Where  the  deceased  said  repeatedly,  **  I  am  bound  to  die,  I  am  shot  in 
the  side  and  back,  and  am  bleeding  internally,'*  and  then  said  he  was 
shot  by  the  prisoner,  and  died  of  the  wounds  in  a  few  days  afterwards; 
Meld  admissible  as  dying  declarations,  notwithstanding  that  a  phy- 
sician, between  the  time  the  declaration  was  made  and  the  death, 
used  language  to  the  deceased  calculated  to  inspire  the  hope  of  recoyery. 
State  v.  MUU,  581. 

4.  Svidence  showing  that  the  railroad  track  was  near  the  plaoeol  homicide, 

and  that  the  **  fiiat  train  "  passed  soon  after  the  shooting,  was  properly 
admitted  in  connection  with  the  circumstances  attending  the  alleged 
homicide.    lb, 

6,  A  declaration  of  the  prisoner  made  a  few  hours  before  the  homicide,  to 
the  effect  **  that  he  intended  to  have  satlsfistction  before  he  slept  that 
night,"  was  pertinent  to  the  issue  and  admissible  against  the  pris- 
oner,  lb. 

6.  What  the  prisoner  said  after  the  homicide  is  not  admissible  fi>r  him. 

because  the  declaration  is  i.ot  a  part  of  the  ree  gettcB, 

7.  The  confession  or  declaration  of  a  witness  made  before  the  trial  of  another 

for  crime,  may  be  proyed  to  contradict  his  testimony  on  such  trial ;  and 
this,  eyen  though  the  declaration  was  made  under  improper  influences. 
What  weight  is  to  be  giyen  to  the  declaration  is  a  question  to  be  deter* 
mined  by  the  Jury.  Distinction  between  confessions  previously  made 
by  the  party  charged  and  confessions  of  a  witness  not  on  trial,  Introduced 
to  discredit  the  witness,  pointed  out  by  Asbe,  J.,  and  the  rules  of 
evidence  governing  the  admissibility  of  the  same,  discussed.    lb. 

5.  Where  such  declaration  oflered  t-o  contradict  is  directly  material  to  the 

issue,  it  is  not  necessary  to  ask  the  preliminary  question  to  call  the  wit- 
ness' attention  to  it.  This  is  only  necessary  where  the  testimouy  relates 
to  some  collateral  matter  or  some  cM^t  showing  the  witness'  partiality  or 
prejudice  towards  a  party  to  the  action.    lb, 

9.  The  practice  of  directing  witnesses  for  the  prosecution  to  be  taken  to  the 
office  of  the  prisoner's  counsel  and  there  examined  by  them  as  to  what 
their  testimony  will  be  on  the  trial,  with  a  view  of  aiding  In  the  prepara. 
tion  of  the  defence,  is  disapproved,  and  the  power  of  the  court  to  allow 
it,  questioned.    State  v.  Williams,  509. 

10.  The  Judge  may  perhaps  allow  the  counsel  to  converse  with  such  witnesses 

in  presence  of  some  one  representing  the  interest  of  the  prosecution.   lb 

11.  Where  a  witness  for  the  prosecution  (here  an  accomplice)  was  sent  by 

permission  of  the  court  and  soHcitor,  at  Ihe  request  of;  the  prisoner,  to 
the  office  of  prisoner's  counsel  and  was  there  examined  by  them  with  a 
view  to  preparing  his  defence,  it  was  field  to  be  competent  on  the  trial  o^ 
the  prisoner  to  prove  by  one  of  the  counsel  the  statements  made  by  the 
witness,  for  the  purpose  of  impeaching  his  testimony  on  the  trial— the 
value  of  such  testimony  under  the  attending  circumstances  beluga  ques- 
tion for  the  Jury.    lb. 

44 
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12.  Tke  ftMte  iMre  <1#  not  intflfin^  wltli  the  6p«fattton  «CtlM  nil«  «r«¥ideiioe 
vbtoh  pennltB  proof  of  deelamtiMift  of  a  wltnoMta  WKiflloi  witti  lili  Im- 
tlmony  at  the  trial,  bearing  directly  apon  the  qneetton  si  l—>,  with  a 
view  of  diserediting  the  witnen.   Ib» 

18.  Nor  ean  the  Impeaohlog  evldeaoe  be  exolttAed  on  the  gnnittd  Miat  the 
BtatementsoftbeWltnMe  are  in  nature  of  privlletfed  ooBuaw&laatlonfl. 
Ibid, 

14.  Where  ooansel  p«t8  a  paper  in  the  bands  «f  a  wltnaH  and  aiha  him 
wtaeCber  it  is  In  bis  haad-wrltlDg  and  then  proceeds  ta  foaad  a  ^estlon 
on  snob  paper,  Uie  opposfaig  oounsel  has  a  righi  to  see  tt.   lb. 

16.  Where  the  oootents  of  a  paper,  oontalnlng  the  examination  of  a  witness 
upon  a  preliminary  investigation  of  an  alleged  murder,  are  not  set  out 
in  the  case  on  appeal,  and  it  appears  that  error  was  assigned  In  exdud. 
Ing  it,  when  olTered  as  evidence  to  contradict  the  witness  ou  the  trial,  as 
be! ng  in  itself  inoompetent  Whatever  might  be  its  eoalents;  JKiltf,that 
the  sttbstanee  of  the  paper  being  made  known  when  olTbrsd  by  aonnsel, 
satisfies  the  general  rule  which  requires  that  the  ease  mast  atiow  what 
the  rejected  evidence  was,  so  that  this  court  may  pass  upon  theeOMeptlon. 
State  V.  JHerce^  6M. 

16.  Upon  a  trial  for  muider,  the  prisoner-  intRMluoed  tha  ooroaar  and  ezhlh 

Ited  a  paper  to  him  wfaieh  he  swore  contained  the  examtnatkni  at  a  wlt> 
ness  taken  down  by  him,  and  also  the  preliminary  examinatiofn  reduced 
to  writing  by  a  justice  of  the  peace,  for  the  purpose  of  oonlrsdieting  the 
witness ;  Held,  that  the  exclusion  of  this  evidence  was  error*   Jfi. 

17.  The  English  rule  in  reference  to  the  use  of  written  memoranda  in  rsfrssh- 

ing  memory  of  witnesses,  tonobed  upon,  and  also  that,  requiring  testi- 
mony of  deceased  witnesses  to  be  reproduced  in  the  very  words,  discussed 
by  Smith,  O.  J.   li^. 

atrSBAND  AND  WIFE: 

Partition  of  land  acquired  by  marrtage  prior  to  aot  of  1848,  and  deed  of  hus> 
band,  2U8-4. 

Assault  and  battery,  614. 
rLliEG ALITY  OP  CONTRAC?T,  449. 
IMPEACHING  WITNESS.  812  (2),  509. 
IK  FORMA  PAUPERIS,  888,  (0). 

INDICTMENT: 

1.  An  indictment  framed  under  section  8678  of  The  Oodb,  charging  the 

defendant  with  embezzlement  in  *^  wllfUlly,  knowingly  and  corruptly" 
failing  to  pay  over  a  tine  to  the  school  ftind,  is  sufficient.  Such  oflbnce- 
is  a  misdemeanor,  and  therefore  it  was  error  in  the  court  to  arrest  Judg- 
ment upon  the  ground  that  the  word  **  feloniously  "  was  omitted.   8UU» 

2.  A  statutory  crime  Is  not  a  felony  unless  so  declared  by  the  legislatura  lb. 


INDBX.  dftl 


8.  Nor  will  an  offence  be  made  a  felony  by  the  oomBtnaoUoM  ^  amy  dovbHol 
and  ambiguous  words  In  tbe  statute  creating  It.    lb, 

4.  The  doctrine  that  a  crime  Is  a  felony  where  the  punishment  prescribed  is 

oonflnement  in  tbe  penitentiary*  does  not  obtain  in  this  state.    lb, 

5.  One  Is  indictable  for  a  violation  of  the  act  prohibiting  gambling  **in  any 

bouse  wherein  spirituous  liqaors  are  retailed,"  whether  such  retailing 
be  with  or  without  license.    The  Code,  §  1(M2.    SicUe  v.  Bawkins,  626. 

■6.  Ob  trial  of  an  indictment  for  removing  a  fence  In  violation  of  Tas  Cods, 
g  1062,  it  appeared  in  evi4eiM)e  that  there  was  a  controversy  about  the 
dividing  U«e  wblob  separates  the  land  of  the  prosecutor  troxn  that  of  the 
defendant— the  former  being  in  possession  but  the  latter  claiming  the 
right  to  the  land;  JSelcL,  that  evidence  offered  to  show  that  the  fence 
was  on  land  belonging  to  the  defendant  was  properly  ruled  out.  State  v. 
Margh,  632. 

7.  In  such  case  it  1^  only  necessary  for  the  state  to  show  the  ticttuU  posses- 
sion of  the  prosecutor;  and  it  is  no  defence  for  the  defendant  to  locate 
the  dividing  line  and  show  title  in  himself.  This  right  must  be  asserted 
in  a  civil  action.    lb, 

6.  An  indictment  under  The  (  odk,  f  1068,  Ibr  injury  to  livestock,  in  which 

the  animal  afleged  to  have  been  injurefl  is  deserlbed  as  a  ""  certain  cat- 
tle beast,"  is  sufficiently  definite.    mtOe  v.  Ovdis,  diO. 

0.  On  trial  of  such  indictment,  the  contents  of  a  notice  posted  by  prosecutor 
forbiddlufr  all  persons  trading  for  or  buying  his  cattle,  may  be  proved  by 
parol,  without  showing  the  lose  or  destruction  of  the  paper.    lb. 

10.  Tbe  fact  that  a  criminal  offence  was  committed  openly  and  without 

secrecy  goes  to  the  Jury  to  be  considered  by  them  upon  the  question  of  the 
existence  of  a  felonious  intent.    It  does  not  necessarily  disprove  it.    lb. 

11.  The  charge  of  the  court  in  this  case  approved.    lb, 

12.  Where  a  statute  makes  the  commission  of  an  aut  **  unlawful,"  and  specifies 

no  mode  of  proceeding,  the  violation  of  its  provisions  is  a  misdemeanor 
punishable  by  indictment  at  common  law.    State  v.  Parker^  660. 

18.  On  overruling  a  demurrer  to  an  indictment  the  court  should  require  the 
defendant  to  plead,  and  then  proceed  with  the  trial  to  verdict  and  Judg- 
ment.    Slaiev,  J»olk,mL 

14.  Where  a  bill  is  ignored,  anew  bill  charging  the  defendant  with  the  same 
offence  may  be  sent  to  the  same  grand  jury.    State  v.  MarrU,  666. 

16.  A  defendant  charged  with  burglary,  with  intent  to  murder,consented  to 
a  mistrial,  and  pleaded  "  guilty  of  larceny,"  and  was  sentenced  to  im> 
prlsonment  in  the  penitentiary;  Held,  that  his  confession  of  being  guilty 
of  a  crime  not  charged  in  the  indictment  warranted  no  judgment  against 
him.    State  v.  Qu«en,  688. 

16.  But  as  the  original  bill  Is  pending  against  him,  he  is  not  entitled  to  be 
discharged;  a  writ  of  Aofreaseorput  will  issue  in  order  that  he  may  be 
taken  from  prison  and  held  to  answer  the  charge  In  the  court  below.  lb. 

INPANrs,  When  estopped  by  Judgment,  149  (4). 
INJUNCTION  AND  RECEIVER,  221  (8). 
INJURY  TO  LIVE  STOCK,  640. 
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INSANITT,  evidence  of,  165. 

INSURANCE : 

1.  A  contract  between  a  life  insurance  company  and  its  agent  stipulated  thai 

the  agent  sbould  receive  as  compensation  25  per  cent,  commissions  on 
tbe  first  year  payments,  and  5  per  cent  on  renewals.  The  company  went 
out  of  business  and  assigned  tbe  policies  (secured  through  the  eflbrts  of 
tbe  agent)  to  another  company,  which  assumed  the  risks;  JJ«ld,  that 
the  agency  ceased,  and  that  the  contract  does  not  confer  a  permanent 
right  upon  the  agent  to  collect  renewals  and  retain  the  6  per  cent,  com* 
missions,    fnt,  Cb.  v.  WUUamt,  69. 

2.  But  where  an  agency  is  associated  with  an  Interest,  It  cannot  be  re- 

voked by  the  principal  to  the  detriment  of  the  agent.  What  such  an 
agency  is,  stated  by  Smith,  C.  J.    lb. 

INTENT,  criminal,  648. 

INTEREST : 

1.  A  verdict  allowing  *4ntere8tto  date"  in  a  case  where  the  proof  Is  that 

the  principal  sum  was  due  in  April,  1870,  is  sufficiently  definite  as  to 
the  time  for  which  the  computation  Is  to  be  made.  OremUeq/  v.  Jea0- 
rood,  88. 

2.  Interest  is  recoverable  as  an  Incident  to  the  debt,  even  though  a  mort- 

gage deed  contains  a  provision  that  the  property  shall  be  liable  for  ^  no 
more  than  15,000.*'    Stafford  v.  Jbnef,  189. 

8.  How  computed  in  certain  cases,  240. 

IRREGULAR  JUDGMEMT,  u6  (2)) 
ISSUES,  477. 

JUDGE'S  CHARGE : 

1.  The  rule,  that  an  omission  of  a  Judge  to  charge  the  Jury  upon  a  particn- 

nlar  point  is  not  error  unless  asked  to  do  so,  is  still  the  law,  notwith- 
standing tbe  provision  of  The  Code,  |412(8)  which  is  in  efiect  that  the 
error  alleged  need  not  be  put  in  writing,  and  may  be  taken  advantage  of 
at  any  time,  even  in  this  court.    Terry  v.  RctUroad,  236. 

2.  Where  a  Jury  decide  correctly  a  question  of  law  improperly  left  to  them, 

the  vet  diet  cures  the  ert  or  of  the  court.  The  legal  question  of  negligence 
was  properly  decided  by  the  Jury  in  this  case.    lb. 

3  An  omission  to  give  a  charge  to  which  a  party  would  have  been  entitled 
is  not  error,  unless  the  same  was  requested  on  the  trial  and  relhsed. 
The  Code,  ^-IVl,  construed.    JPrp  v.  Currier  436. 

4.  While  exceptions  to  a  Judge's  charge  may  be  taken  at  any  time  and  need 

not  be  in  writing  (The  Code,  {412-3),  yet  the  party  complaining  must 
make  his  exceptionB  and  point  out  the  alleged  error.  State  v.  £Hcuon^  564. 

5.  This  court  will  not  look  into  the  testimony  to  see  If  the  Jury  found  a  de- 

fendant guilty  without  sufficient  evidence.  This  is  matter  addressed  to 
the  discretion  of  the  court  below  on  motion  for  new  trial.    lb. 
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JUDGE'S  OHABQE: 

UpoQ  eflnBct  of  Yolnntary  deed,  206  (6). 

On  negllgencei  276  (4). 

In  libel  gnlt,  444. 

In  morder-see  homicide. 

JUDGE  GOING  OUT  OP  OFFICE,  new  trial,  4, 829. 

JUDGE  MAY  AMEND  WARRANT,  582, 588. 

JUDGMENT: 

1.  A  Judgment  by  default  for  want  of  an  answer,  where  no  complaint  is 

flled  against  a  new  party,  is  irregular  and  may  be  set  aside  at  any 
time.    V(U9  y.  Building  AssodaUon,  55. 

2.  A  court  of  equitable  Jurisdiction,  in  proceedings  to  review  Judgments  at 

law  or  final  decrees  in  equity,  does  not  proceed  upon  the  ground  that 
they  are  erroneous,  either  In  fact  or  in  law,  but  simply  where  they  are 
unconscientious  and  their  enforcement  would  be  a  Araud.  QrarUham  v. 
Kennedy  i  1^8. 
8.  A  Judgment  obtained  by  ft^ud  Is  not,  strictly  speaking,  the  Judgment  of 
the  oonrt.    lb.  , 

4.  Reasonable  diligence  and  good  faith  are  required  in  applications  for  relief 

in  such  proceedings,  and  it  will  not  be  granted  If  material  matters  were 
omitted  from  the  former  case,  which  were  knqwn  or  might  by  reason- 
able diligence  have  been  known  at  the  time  of  the  trial.    Id. 

5.  Married  women  and  infants  are  estopped  by  Judgments,  in  actions  to 

which    they  are  proper  parties,  in   the  same  manner  as  persons  «u< 
Jurit.    lb, 

6.  Where  a  record  is  iniormal  and  embodied  in  the  minutes  of  the  court,  but 

from  the  minutes  a  formal  record  can  be  drawn.  It  Is  sufficient  for  the 
purposes  of  estoppel.   lb. 

7.  Where,  in  1806,  land  was  divided  under  regular  proceedings  for  that  pur> 

pose,  to  which  the  plalntlfis  and  defendant  in  this  action  were  parties, 
and  each  was  put  into  possession  ol  the  share  allotted  to  him,  and  it  was 
afterwards  attempted  to  set  aside  such  proceedings  on  the  ground  that 
the  present  defendant  was  not  a  tenant  in  common  when  the  proceed- 
ings were  had;  It  waa  field,  that  as  no  firaud  was  alleged  in  the  partition 
proceedings,  and  as  the  focts  now  alleged  should  have  been  then  known, 
the  plaintiffs  are  estopped,  and  equity  will  not  aid  them,  although  some 
of  the  present  plaindflb,  at  the  time  of  such  partition,  were  infants,  and 
some  were  femes  covert,    lb. 

8.  A  nonsuit  cannot  be  entered  after  Judgment.    Jfauney  v.  Long,  170. 

0.  While  Judgments  should  be  signed  and  entered  in  term  time,  yet  where 
parties  consent  that  the  same  may  be  signed  by  the  Judge  after  the  term 
has  expired,  and  entered  as  of  the  term,  it  is  not  irregular  The  trana- 
actions  in  reference  to  the  sale  of  land  in  this  case  were  ftilr  and  Justi 
Shaeke^ord  v.  MiUer,  181. 
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10.  A  judgment  in  a  former  action ,  to  operate  an  estoppel,  nrast  be  between 

the  same  parties  and  directly  reet  npoA  the  preelee  iMsee  Mid  laatteia  In 
difference  in  the  second  action.  WiUiama  v.  Clouae,  322.  See  also  TsmpU 
▼.  Williams,  82,  and  Wood  v.  Sugg,  93. 

11.  A  rule  which  declares  that  a  Judgment  is  conclusive  of  everything  thai 

fnigfU  have  been  litigated  In  the  action  most  be  interpreted  as  applying 
only  to  the  particular  issue  or  matter  aeiuaUi/  determined  therein.  A. 

12.  A  Judgment  consisting  of  several  independent  parte  may  be  good  ae  to 
one  part  and  erroneous  as  to  the  others.    Moore  y.  Ingram,  876. 

13.  Judgment  against  administrator  founded  on  debt  of  intestate  contracted 
for  purchase  of  land,  is  not  alien  on  proceeds  of  sale  of  such  land.    iS. 

U.  No  Judgment  can  be  rendered  against  a  personal  representative  where  he 
is  not  a  party  of  record,  as  such.     Usry  v.  SuU,  406  (2). 

JUDOMBNT : 

Estopped  by,  88  (8),  93. 

Inelaim  and  delivery,  215  (8). 

Examination  of  reeordof,272. 

When  action  on,  barred,  304. 

Most  be  entered  upon  verdiet  adverse  to  defence  set  up,  422  (3). 

When  irregular  in  attachment  proceedings,  483. 

JUDGMENT  QUANDO,  when  action  on,  barred,  804. 

JUDICIAL  NOTICE  of  degree  cannot  be  taken  without  preper  pleading,  78  (2). 

JURISDICTION  : 

L  If  the  county  designated  in  the  summons  be  not  the  proper  oonnty  to  try 
an  action,  still  the  trial  may  proceed  unless  the  defendant,  b^&rethettm* 
qf  answering  expires,  demand  In  writing  that  the  case  be  removed  to  the 
proper  county.  Thb  Code,  g  105.  This  statute  applies  to  actions  for 
the  recovery  of  real  estate,  as  well  as  to  personal  actions,  hafoon  v. 
Shearin,  370. 

2.  Where  the  sum  demanded  in  good  faith  exceeds  two  hundred  dollars,  the 
superior  court  has  Jurisdiction.    Uari/  v.  9Uil,  406. 

8.  An  action  for  a  breach  of  a  eontract  entered  Into  between  a  United  Statei 
marshal  and  his  deputy,  by  which  the  former  agreed  to  pay  the  latter  a 
certain  proportion  of  fees  received,  is  cognizable  in  the  state  court,  and 
it  was  error  in  the  Judge  to  remove  the  same  to  the  federal  ooort  Ibr  trial. 
The  action  is  to  enforce  an  alleged  individual  obligation,  and  does  not 
come  within  the  scope  of  the  statutes  in  reference  to  removal  of  causes. 
Setzer  v.  Douglass,  426. 

4.  The  Inferior  and  superior  courts  have  concurrent  Jurisdiction  of  all  of. 

fences  whereof  Jurisdiction  is  given  to  the  inferior  court.  The  Cods  { 12I1* 
State  V.  Speller,  526. 

5.  These  courts  have  Jurisdiction  of  an  indictment  containing  two  oounts— 

first,  charging  an  assault  with  a  deadly  weapon,  and  secondly,  an  as§aiilt 
and  battery;  and  a  finding  by  the  Jury  of  '*not  guilty"  on  the  first,  b«t 
'*guilty"  on  the  second  count,  will  not  oust  the  Jurisdiction— approving 
State  V.  Ray,  89  N.  C,  587,  and  the  case  therein  cited.   lb. 
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IL  W]Mir»oo«rta  htkv  ooxMovMuft  jttri«diletloa,  Htkmt  ooovi  ^tmowmM  Ihe  case 
In  wmch  JnrftfdloUoa  flnt  att*Qbei,  aa  Imn^  by  ibe  Undtog  of  ^b«  indlot- 
moAt.  Th«  ftust  tbat  dafeaaioU  wm  boviid  over  to  one  of  tald  ooarto  and 
th»  ra<mm  of  the  warrant  made,  do«9  not  neoeMarUy  g&YQ  JuriaAlotlon  to 
loohconrL   ataton.  TWI<^ord,  4a». 

JURISDICTION : 

In  claim  against  the  state.  45. 

In  oonstrulnK  wills,  282. 

Overlnftbnt8,359. 

Over  application  of  proceeds  of  sale,  876. 

Of  Justices  of  the  peace,  444. 

In  special  prooeedings,  4M. 

In  assault  and  battery,  617, 024. 

JUBY: 

1.  A  tenant  by  tfa«  courtesy  initiate  is  a  fteeholder  in  the  sense  of  that  term 

as  applicable  to  the  qaallflcation  of  jurors.    StcUe  v.  MUU,  681. 

2.  The  name  of  J.  L.  B.  summoned  as  a  juror,  was  entered  on  the  acroU  ae 

"J.  S.  B;"  Held,  to  be  immaterial,  since  the  use  of  a  middle  letter  forms 
no  part  ef  the  name.    Jfi. 

3.  A  juror  upon  voire  dire  stated  that  he  had  said  it  would  injure  any  attorney 

politically  with  certain  persons  to  appear  for  the  prisoner,  and  the  pris- 
oner's counsel  asked  him  to  name  them;  Held,  that  the  court  properlij 
ruled,  that  to  know  the  names  of  those  persons  was  not  material  to  the 
j  uror 'a  i  ndifferency .    Ib» 


JUSTIFICATION  OF  SURETY  TO  APPEAL.    See  AFPEAI4. 

JUSTICE'S  WARB  ANT,  may  be  amended  In  superior  court,  532J536. 

liANPLORP  AND  TENANT : 

1.  \  lease  of  land  made  by  a  tenant  for  life  terminates  at  his  de«th,  but  by 
statute  the  lease  is  continued  to  tbeend  of  the  current  lease^year  that  the 
tenant  may  gather  bis  croi^   Min4f  v.  j^oMue^  116^ 

2.  But,  in  such  case,  the  remninderman  Is  entitled  to  a  part  of  the  rent  pro. 

portionate  to  the  part  of  the  year  elapsing  after  the  termination  of  the 
life  estate  to  the  surrendering  of  possession  to  the  remainderman.  Thb 
Cobb,}  1749. 

8.  The  statute  embraces  a  lease  for  a  single  year,  though  It  provides  tn  terms 
•*  tor  any  lease  tor  years."    lb, 

4.  The  legislature  has  power  to  regulate  the  method  ol  transfer  of  property 
finom  one  to  another  and  hence  the  act  above  mentioned  Is  oonstltntional. 
7W<f. 

6,  Where  an  agency  is  denied  or  repudiated,  no  demand  upon  the  agent  is 
necessary  before  suit  brought.    lb, 

6.  A  lease  provided  that  in  case  the  lessee  quit  the  premises  during  the  term, 
or  fail  to  pay  the  rent  reserved,  the  improvements  pnt  on  the  i>remisee 
by  the  lessee  should  become  the  absolute  property  of  tbe  leeeor;  attAAlso, 
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that  at  the  expiration  of  the  term  the  leasee  shoald  hare  the  rlg:ht  to : 
move  all  the  Improvements  put  np  by  him  npon  complying  with  all  tfa* 
terms  of  the  lease.  The  lessee  fialled  to  pay  rent,  and  the  lessor  entered 
and  took  possession  of  the  Improvements;  ITeld,  in  an  action  by  the  l€^ 
see  for  a  violation  of  the  provision  allowing  the  removal  of  the  improve- 
ments, that  he  could  not  recover.  A  party  exercising  a  legal  right  un- 
der a  contract  cannot  be  subjected  to  an  action  for  damages  for  asserting 
it.    Stamps  V.  Ooolep,  816. 

7.  Equity  never  relieves  against  a  penalty  for  the  purpose  of  allowing  an  ac- 

tion for  damages;  so,  in  this  case,  if  the  forfeiture  of  the  improvementa 
be  a  penalty,  equity  will  only  relieve  to  the  extent  of  allowing  the  lessee 
to  remove  them.    lb. 

8.  In  ejectment,  the  summons  issued  against  the  defendant,  who  was  a  lea- 

see and  the  only  person  in  possession  of  the  land;  Meld,  after  judgment 
for  plaintiff  and  ejection  of  defendant,  a  party  alleging  himself  to  be  tlie 
landlord  of  the  defendant  cannot,  by  nfotlon,  be  let  in  and  allowed  a  writ 
of  restitution.  Such  party  can  assert  his  right  to  the  possession  by  brlng^- 
Ing  a  new  suit  against  the  plaintiff.    Edwards  v.  J>hiUips,  855. 

LAPPAGE,  185. 

LEASE  OF  LAND,  and  possession,  116, 816. 
LEQACIES,  payment  of,  68. 

LEGISLATIVE  POWER: 
Over  marriage  relations,  203. 
Over  taxes,  and  collection  of  same,  125, 116  (4). 

LIBEL: 

Upon  trial  of  an  action  for  libel,  it  appeared  that  the  libelous  matter  was 
contained  in  a  newspaper  and  was,  in  substance,  that  the  plaintiff,  ajii*» 
tice  of  the  peace,  issued  a  warrant  for  the  arrest  of  one  D.,  charging  him 
with  an  assault  with  intent  to  commit  rape,  and  "after  his  style  of  dis- 
pensing Justice  converts  the  case  into  an  assault  and  battery,  and  dli^ 
charges  the  offender  upon  payment  of  costs,  which  was  180,"  and  that  tli* 
plalntiff'spurpose  wasto  secure  his  fees;  otherwise  the  oflbnder would 
have  been  bound  over  to  court;  and  the  defendant  pleads  Jostifloatton: 
Held, 

(1)  Evidence  that  plaintiff  retained  moneys  in  other  cases  disposed  of  by  him 
(which  belonged  to  the  school  ftind)  in  the  exercise  of  his  Judicial  fon^ 
tlons.  Is  adm  isslble  to  show  his  habitual  abuse  of  authority  for  prtvato 
gain,  upon  plea  of  Justification  of  charge  imputed  to  plaintiff. 

(2)  The  charge  of  the  court  that  plaintiff  had  no  Jurisdiction  to  try  such  caaa» 
other  than  to  bind  over  after  a  preliminary  examination  into  the  flsota» 
was  not  erroneous.    Davis  v.  l4/(m,  444. 

LICENSE: 

Of  drummer  must  be  in  his  actual  possession,  16. 
Tax  by  town,  664. 
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LIQUOR  SELLING,  S50, 028. 
LIVE  STOCK,  Injury  to,  610, 
LOST  RECORDS,  proof  to  establish,  281, 881,  466  (6). 

MARRIAGE : 

1.  Marriages  between  persons  nearer  ot  kin  than  first  oousins  (here  an  ande 

and  nieoe)  followed  by  cohabitation  and  birth  of  issae  shall  not  be  declared 
void  in  any  proceeding  after  the  death  of  either  of  the  parties  thereto. 
The  power  of  the  ooart  to  declare  such  marriage  void,  is  confined  to  cases 
where  the  parties  are  living;  for  a  decree  of  nallity  afliects  their  personal 
status  or  condition.    BaUy  v.  Oon/IU,  203. 

2.  It  is  competent  for  the  legislature  to  Impose,  and  therefore  to  remove  con- 

ditions in  respect  to  the  marriage  relation,  the  subject  being  one  of  legis- 
lative regulation.  Acts  of  assembly  reviewed  by  Shith,  O.  J.,  and  their 
retrospective  operation  ulsoussed  and  upheld.   lb, 

MARRIAGE  LICENSE  : 

1.  A  register  of  deeds  is  not  permitted  to  issue  a  marriage  license,  where  one 

of  the  parties  is  under  eighteen  years  of  age,  until  the  written  consent  in 
writing  of  the  person  under  whose  charge  he  or  she  is,  sTiaU  be  delivered 
to  the  register.  The  written  consent  is  a  condition  precedent  to  its  issue. 
OUp  V.  Lewie,  21. 

2.  Therefore  where  the  register  delivered  a  license  complete  in  form  to  one 

with  Instructions  not  to  give  it  to  the  parties  until  the  mother's  consent 
In  writing-  was  given  (which  was  necessary  here),  and  it  was  never  pre. 
sented  to  the  mother  or  her  consent  obtained,  but  the  marriage  ceremony 
was  performed  under  it;  Held,  that  the  register  is  liable  to  the  penalty  of 
3200  prescribed  by  section  1814  of  Thb  Code.    lb, 

MARRIED  WOMEN : 

When  estopped  by  judgment,  249  (4). 

Deed  of  trust  for  benefit  of— upon  death,  heirs  take,  trustee  not  nece«-> 
sary,  160. 

MIDDLE  NAME,  not  material,  681  (2). 

MISDEMEANOR,  What  by  statute,  561. 

MISNOMER  OF  CORPORATION,  464. 

MORTGAGE : 

1.  A  chattel  mortgage  conveying  a  bale  of  good  middling  cotton  which  the 
mortgagor  **may  make  during  this  year"  passes  no  title;  first,  because  it 
fsAlB  to  designate  the  place  where  the  same  is  to  be  produced;  and  sec- 
ondly, because  it  does  not  identify  the  property  so  that  it  could  be  sepa^ 
rated  from  other  property  of  like  kind  raised  by  the  mortgagor.  AtMnmm 
V,  Chraoee,  90. 
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2.  Saoh  instrQment  is  in  effeot  an  exeootory  ooBtraoft,  gfriBir  totli* : 

gee  only  a  ohose  In  action,  or  right  to  sue  for  tbe  Talne  of  the  cotton.  If 
not  delivered.   lb, 

8.  Where  a  morgageis  made  to  indemnify  one  against  loea  by  reason  of  be- 
coming surety  npon  anoie  executed  to  negotiate  a  loan  to  carry  on  busi- 
ness, and  the  mortgagor  makes  default;  S^etd,  that  while  a  proTiston  t& 
the  deed  rendering  the  property  liable  for  "no  more  than  t5,000**  is  a  llm* 
itatlon  upon  any  increase  of  the  debt,  yet  Interest  Is  recov^rabte  aa  •!& 
incident,  to  the  debt.    Steward  v.  JoneSt  189. 

4b  Where  a  deed  of  trust,  made  to  seoajre  a  series  of  notes  doe  at  dlflbrent 
times,  provides  th»t  in  dafaujt  of  payment  of  thesame  or  any  part  thereof 
at  maturity,  then  tJbe  whole  shAU  become  doe  and  payable;  .BSfId,  the 
only  effeot  of  the  provision  ia  to  allow  foreclosure  u^pon  »  deficit*,  the  pro- 
ceeds to  be  applied  to  all  the  notes  at  oncay  and  not  to  start  the  mnnlng 
of  the  statute  of  limitations,  against  the  notes  not  due,  trom  the  time  of 
such  detbult.    Capehart  v.  JOeUrick^^ii, 

&  The  llmitatiOBS  prescribed  fbr  personal  aotions  do  not  apply  to  the  remedy 
afforded  in  a  court  of  equity  by  %■  fioreoiosoze;  hanc^  where  a  debt,  which 
is  barred  by  thQ  statute.  Is  secured  by  a  mortgage  or  any  collateral  seca- 
rity  which  is  not  barred,  the  mortgagee  may  enforce  the  remedy  by  fore- 
closure proceedings,  or  his  Hen  upon  the  collaterals.    lb, 

0.  The  statute  of  limitations  defeats  the  remedy  but  does  not  discharge  the 

debt.    lb, 

7.  In  this  state  a  mortgage  is  not  considered  as  merely  subsidiary  to  the  debt 
but  is  a  direct  appropriation  of  property  to  its  payment,  and  may  be  en- 
forced by  a  direct  proceeding  to  subject  the  property  in  satisfaction 
thereof,  without  reference  to  the  personal  remedy  which  is  given  by  the 
note,    lb, 

MOTIOK.88& 

"MUD  CUT"-See  aalMmry  v,  JRaUroad,  490. 

MURDER.    See  Homicide. 

NAVIGABLE  STREAMS,  087, 688. 

NEGLIGENCE: 

1.  Tbe  rule  announced  in  Phifer  v.  MaUroad^  89  N.  C,  311,  that  a  stipulation 

in  a  bill  of  lading,  given  by  one  of  an  associated  through-Tine  of  oommon 
carriers  to  transport  goods  beyond  its  own  line,  to  the  effect  that  if  dam- 
age to  same  be  sustained  by  the  shipper,  that  tbe  company  alone  in  whioae 
custody  the  goods  were  at  the  time  of  the  loss  shall  be  answerable,  ia 
affirmed.     Weinberg  v.  RaUroctdf  81. 

2.  The  decision  in  lioberte  v.  Bailroad,  88  N.  C,  600,  to  tbe  effbot  that  the 

measure  of  plaintiff's  damages  in  an  action  against  a  railroad  for  killing 
a  cow,  is  the  difference  between  the  value  of  tbeanlmaU  living,  and  of  its 
dead  body  as  beef,  is  approved*   Boing  v«  JlaUroad,  198, 
ft.  A  new  trial  is  awarded  upon  the  issue  as  to  damages,  but  the  findings 
upon  the  other  issues  will  remain  nndisturbed.   lb. 
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4.  Wbere-plaliytMr  shows'  damage  ior  dofHiARBt'B  act,  whldb  aet  with  the 
6x«rtfoct  of  proper  eare  does  not  OFdlaarllsr  produee  damage,  he  makes 
out  A  prima  facie  case  of  negligence;  and  proof  ef  care  on  the  part  of  the 
delanclaBtt  <«  oiaome  estiaordinarsr  aeddent  which  tenders  eaie  vseless, 
is  rsQalied  U>  rsbat  th e  pcesoiDpiieii.  Moare  v»  Partor,  376. 

6.  In  an  action  for  damages,  la  wfatoh  the  deftodiant  tenant  of  ptalntlflT  Is 
charged  with  negligence  In  burning  the  plaintiff's  house,  the  fire  being 
commnnlcated  by  a  stove-pipe  passing  through  the  weather-boarding; 
Held,  that  the  plaintiff's  knowledge  that  the  pipe  was  thus  placed  In  the 
building,  does  not  relieve  the  defendant  from  showing  proper  care  in  the 
use  of  the  stove  on  the  particular  occasion.    J  b, 

6.  The  eaort  Istlraate  that  ranning  the  pipe  through  the  wall  witbonit  separa- 

ting it  from  the  wood  by  some  non-combustible  substance,  is  itsielf  an  act 
of  negligence.    lb, 

7.  The  defendant's  Instructions  in  reference  to  ordinary  care  were  given  in 

substance,  though  not  in  the  very  words  oi  the  prayer;  and  the  question 
of  law  erroneously  submitted  to  the  Jury  being  correctly  decided,  the  ver- 
dict cures  the  error.   lb, 

8.  A.  servant  eannot  recover  damages  of  the  employer  for  an  injury  resulting 

firom  the  alleged  negligence  of  the  latter,  wbee  the  servant's  want  of  or- 
dinary eare  eontribates  to  the  iujury,  or  where  by  the  exercise  of 
.  such  care  he  might  have  avoided  the  injury.  The  liacta  of  this  ease  show 
that  the  brakeman,  the  plaintiff's  Intestate,  was  guilty  of  contributory 
negligence  in  attempting  to  board  the  train  while  in  motion.  C^utmbert 
V.  BaUrofUi,  471. 

NEGLIGENCE: 

Legal  question  ot,  properly  decided  by  Jury,  cures  error  of  court  in  submit- 
it  to  them,  236  (8  ). 

Damages  recovered  by  administrator,  to  whom  payable,  808. 

Ckinsequential  damages,  490. 

NEGOTIABLE  INSTRUMENTS  : 

1.  Plaintiff  delivered  to  an  attorney  for  collection  a  bond  endorsed  in  blank 

by  the  payee,  and  the  attorney  transferred  it  to  the  defendant  who  paid 
full  value  and  without  notice  of  such  professional  relation ;  Held,  that 
plaintiff  cannot  recover  upon  the  bond  as  against  the  defendant.  Brad- 
ford v,  WiUiami,7, 

2.  Where  a  bond  was  placed  in  the  hands  of  a  co-obligor  for  delivery,  without 

condition  or  instructions,  and  he  subsequently  erased  the  name  of  one  of 
the  signers  before  delivering  It  to  the  obligee  and  without  his  knowledge 
or  consent;  Held,  that  the  bond  is  not  vitiated.    Railroad  v.  XUeMn,  88. 

8.  In  such  case  the  co-obligor  acts  as  the  trusted  agent  of  his  associate  obli- 
gors, and  his  abuse  of  the  trust  in  alterii^g  the  bond  does  not  relieve  tham 
Ciom  liability  upon  the  same.    lb, 

4»  Where  one  of  two  persons  must  suffer  loss  by  the  ftaud  of  a  third  person, 
be  who  first  reposes  the  confidence  must  bear  the  loss.    lb. 

&  A  no4e  valid  in  Its  origin  is  not  affeflted  by  the  illegaJUty  which  vitiates 
itgaOL  made  in  raliiieiiee  to  it.    WU^oaeo*  ▼.  Looan,  440. 
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6.  The  assignee  of  a  note  not  made  payable  to  order  or  bearer,  bot  to  the  payee 

alone,  can  maintain  an  action  upon  it;  and  so  oan  the  owner  when  there 
is  no  written  assignment.    lb. 

7.  The  taking  up  the  note  of  another  by  a  stranger  to  it  may  be  as  a  pnrohise 

or  as  a  payment,  and  whether  it  is  the  one  or  the  other  must  depend  apon 
the  foots  of  the  transaction  as  given  in  eTldenoe.    lb, 

NEW  ACTION.  855. 

NEW  PROMISE : 

Must  be  unconditional  to  remove  bar  ofstatnte  and  revive  oontract,  88. 

NEW  TRIAL : 

A  new  trial  will  not  be  granted  where  it  appears  that  the  papers  constituting 
the  record  of  a  case  in  the  court  below  were  carried  off  by  the  Judge  and 
mislaid,  and  the  judge  has  gone  out  of  office.  The  appellant  should  first 
make  an  effort  to  have  the  papers  returned  to  the  court  below,  for  until 
the  filing  of  a  transcript  of  the  record  here,  the  application  for  a  new  trial 
cannot  be  entertained.  (This  case  does  not  fall  within  the  provisions  of 
section  550  of  Thx  Code,  or  the  rule  laid  down  in  the  oases  here  eited). 
Niehola  V.  Dunning,  4. 

NEW  TRIAL: 

Upon  issue  as  to  damages,  199  (2). 
Where  Judge  goes  out  of  office,  829. 
When  granted  by  supreme  court,  670. 

NON-RESIDENT: 

Shares  of  stock  not  taxable,  454. 

NONSUIT  : 

Cannot  be  entered  after  Judgment,  170. 

NOTICE: 

Of  decree  cannot  be  taken  Judicially,  but  must  be  pleaded,  78  (2). 
Evidence  of  contract,  640. 

OBLIGOR  AND  OBLIGEE,  88. 

OBSTRUCTING  ROAD,  566,  687. 

OFFICIAL  BOND: 

The  sureties  on  a  clerk's  official  bond,  executed  before  Thb  Coi>x  went  into 
effect,  are  not  liable  for  adeiaultof  their  principal  in  the  management  «f 
a  fimd  which  came  Into  his  hands  as  receiver  where  the  order  of  appc^nft- 
men  t  does  not  name  him  as  derk.  But  such  bond,  under  Ths  Cods,  f  1% 
1566,  protects  interests  confided  to  olerks  when  appointed  reoelveri. 
V.  Bunting,  48. 
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OPENING  AND  00NCLU8ION,  214. 

OBDINART  CARE.  276  (4). 

PARENT  AND  CHI  1  .D,  142  (4). 

PAROL  EVIDENCE: 
To  locate  land,  266  (8). 
Ofoiutom,8W(8). 
Of  notloe,  640. 

PATIES: 

1.  One  who  ia  Interested  In  the  result  of  a  salt  and  employs  counsel  to  attend 

to  It,  Is  not  thereby  made  a  party  of  record;  nor  does  a  published  notloe 
requiring  him  to  plead  have  that  effect.  8uch  one  Is  not  judicially  known 
in  the  case,  and  therefore  not  exposed  to  Judgment.  Davia  y.  Higffins,  282. 
See  also  page  876  (8). 

2.  When  the  plaintiff  transfers  his  interest  in  the  subjeet  matter  of  contro- 

versy, the  cause  may  still  proceed  in  his  name,  or  the  assignee  may  be 
allowed  to  be  substituted  in  his  plaoe.   Thb  Code,  { 188.   lb. 

8.  And  if  such  plaintiff  sues  in  forma  pctuperit  and  the  ikot  of  his  assignment 
is  properly  brought  to  the  notice  of  the  court,  the  action  will  be  dis- 
missed, unless  security  be  given  for  its  prosecution.    lb. 

PARTIES : 

When  the  state  is  necessary,  45. 
In  suit  against  administrator,  181. 
Defect  of,  must  be  pleaded  406,  (4). 
Interest  of,  sufficient  to  bring  suit,  490. 

PARTITION : 

1.  Co-tenants  in  reversion  or  remainder  have  no  right  to  enforce  a  compul- 

sory partition  of  land.  The  petitioner  must  show  that  he  has  an  estate 
in  possession  whereby  he  may  enjoy  the  present  rents.  Wood  v.  Suffff^  98, 
and  Oabom  v.  MuU,  208. 

2.  The  feme  plaintiff  and  her  husband  made  a  verbal  agreement  with  the 

feme  defendant  and  her  husband  to  divide  tbe  land  acquired  through  the 
femes  covert,  and  the  same  was  accordingly  done  and  mutual  deeds  exe- 
cuted conveying  the  share  allotted  to  each,  but  without  tbe  privy  exami- 
nation of  the  wives.  The  marriages  took  place  prior  to  the  act  of  18^8 
(The  Code  1 1840)  and  there  were  children  bom  alive ;  Held,  * 

(1)  The  husbands  are  tenants  by  the  courtesy  initiate,  and  have  the  right 

to  convey  their  interest  without  the  signature  and  privy  examination 

of  their  wives. 
<2)  It  was  competent  to  make  the  division  in  such  case,  and  it  must  stand 

at  least  until  one  of  the  husbands  shall  die,  and  each  is  estopped  by  his 

deed  to  deny  the  title  of  the  other  in  the  part  so  aDuveyed.    Otbome  v. 

Afu  1, 203. 
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8.  Partition  can  be  made  only  by  tenantti  In  oammMoi^^rhomm  ^MfSBA^f 
freehold,  and  not  by  those  in  remainder  or  reversion.    Wood  ▼.  Stigg,  amio^ 

W.    lb, 

PARTITION  OP  LAND,  by  will.  256. 

PARTNERSHIP : 

1.  Partnership  effects  mast  be  appropriated  to  partnership  debts,  to  the  ex- 

clusion of  claims  of  a  creditor  upon  a  member  of  the  linn.  And  the  rule 
is  the  same,  where  they  are  assigned  by  mortgage  to  one  wbohaa  kmo^K 
edge  oi  their  character  and  is  a  creditor  both,  of  the  firm  and  of  an  indi- 
vidual partner.    Stratus  v.  Prederick^  121. 

2.  In  tnch  case  the  law  makes  the  appropriation,  and  the  creditor  cannoi 

elect,  even  with  the  concurrence  of  the  surviving  partner,  as  in  this  case, 
to  make  a  different  disposition  of  the  efSscts  tothe  pn^udioe  of  the  estate 
of  the  deceased  partner.    Ih, 

3.  Letter  of  partner,  evidence,  d89. 

PENALTY : 

Drummers  selling  without  license,  16.' 

Register  of  deeds  issuing  marriage  license  contrary  to  law,  21.* 

PERJURY,  evidence  in.  629. 

PERSONAL  PROPERTY.  torUously  taken.  477  (2). 

PETITION  TO  REHEAR.  76, 108. 

PLAINTIFF  'U  transfer  of  interest  pending  suit.  382,  (2). 

PLEADING  : 

1.  Where  a  oomplaint  was  filed  against  the  defendant,  and  In  the  progress  of 

the  action  another  party  defendant  is  brought  in.  the  oomplaint  must  be 
amended  or  another  complaint  filed  as  to  him,  unless  he  waive  his  right 
to  the  same  by  answering  the  original  complaint.  Vaaa  v.  Building  At99* 
cio^ion,  55. 

2.  A  oomplaint  which  alleges  that  a  certain  matter  was  within  the  personal 

knowledge  of  the  defendant,  is  not  met  by  an  answer  **  that  defendant 
has  no  knowledge  or  information  sufllcientto  form  a  belief"  in  refsr- 
ence  to  it.  The  ruling  of  the  court  below  that  the  answer  admits  the 
plaintiff's  cause  of  action  and  offers  no  sufficient  defence,  is  a^iroved. 
OoM  McLcMne  Ob,  v.  Iffg,  Cb.,  74. 

3.  During  the  i>endency  of  a  special  proceeding  against  an  exeeator  for  an 

acooimt,  it  appeared  that  the  will  of  the  testator  **  was  revoked  and  an' 
nulled"  by  a  decree  of  the  probate  court  In  another  preeeeding;  Hold, 
that  the  defendant  executor  must  amend  his  answer  by  setting  up  such  ' 
decree.   The  granting  of  the  defendant's  motion  to  dismiss  ftir  want  o^ 
jurisdiction  was  erroneous.    Daniel  v.  Bellami/,  78. 
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4.  The  oonn  in  aaoh  case  oannot  tftktt  jii41«talikoMM  ofm  deorte  naitf«M4  ^ 

it  in  ft  Mpftrate  and  Independent  aotion,  bat  the  party  seeking  advan- 
tage thereander  must  plead  it  in  a  proper  manner,   lb, 

5.  No  variance  between  allegation  and  proof  is  material  unless  it  actually 

mislead  the  adverse  party;  Hence  where  plaintiff  sues  upon  a  bond 
which  by  virtue  of  previous  transactions  was  In  the  tiands  of  one  «f  the 
defendants,  alleging  tlie  amount  thereof  to  be  "S650  or  thereabouts, 
dated  January  8tb,  1800;  and  the  bond  introduced  in  evidence  by 
the  defendant  was  for  1549,  dated  January  8th,  1860;  HelA^no  variance. 
Urry  v.  SvM^  406. 

6.  An  objection  for  defect  of  parties  most  be  laised  <by  proper  pleading.   TacB 

CODB,|2i2.    J&. 

PLEADING: 

In  suit  for  legacy ,68  (2). 

In  agency,  106. 

Ck>ntract  of  corporation  must  be  set  up,  421. 

POLLING  JURY,  664. 

POWER: 

Coupled'  with  an  interest,  70  (2). 
To  amend  Jiwtlce*s  warrant,  582, 636. 

PRACTICE: 

I  Rule  6,  (88  N.a,  600)  legotatlng  the  pvaotioe  in  thelsnperior  ooovts,  com- 
mits the  order  of  argomeat-4Mid  this  embraces  the  matter  of  introducing 
evidenoe^to  the  dIeoMtton  of  the  ptestdtng  Judge,  whom  |deoiaion  is  not 
reviewable  on  appeaL   ^wiNn  v.  ^aiferefC,  214, 

2.  In  criminal  cases,  9W. 
PRELIMINARY  EXAMINATION.  606. 
PRESUMPTION  OF  6RANT,  11, 881. 
PRINCIPAL  AND  AGENT.    See  Aobnot. 
PRIVILEGED  COMMUNICATION,  600  (6). 
PRIVY  EXAMINATION,  203. 

PROBATE  COURT: 

Praotiee  in,  78. 
Abolished,  488. 

PRORATE  OF  DEED,  882. 
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PRODUCTION  OF  DOCUMENTS,  216  (2). 

PUBLICATION: 

In  attaohment,  481. 
8ervioe  of  prooess  by,  488. 

PUNISHMENT,  not  test  of  felony,  5A1, 

PURCHASER,  afltoted  with  eqalty,  when,  100  (8). 

QUANDO  JUDGMENT: 

Not  a  new  cause  of  action— statute  of  limitation  In  reference  thereto,  840. 

QUANTITY  OP  LAND: 

When  an  important  element  in  locating,  266  (4). 

RAJLROADS : 

1.  A  railroftd  company,  in  the  repair  of  its  road-bed  at  a  point  several  miles 

above  the  plaintiff's  mill,  caused  large  quantities  of  mud  to  be  washed 
down  into  a  creek,  by  the  process  of  sluicing,  thereby  lessening  the 
volume  of  water  used  in  operating  the  plaintiff's  mill  and  causing  the 
damage  complained  of;  wheOier  the  company  is  liable  in  such  case  for 
consequential  damages  growing  out  of  the  ezerdse  of  a  right  conferred  In 
its  charter— QiMsre.  But  if  the  power  was  exercised  recklessly  and  with- 
out due  regard  to  the  interests  of  others,  the  company  would  be  liable  for 
the  resultant  li^Jury.   SaUsbwrjf  v.  BaUrocui^  400. 

2.  The  possession  and  working  of  the  mill  by  the  plaintiff  without  Interfei^ 

ence,  after  as  before  his  conveyance  of  the  land  (upon  which  was  the  mill- 
site,)  to  a  trustee  for  the  benefit  of  his  wife,  afford  prima  fae/U  evidence  of 
such  a  personal  Interest  in  its  operations  as  entitles  him  to  maintain  his 
action  for  the  damages  he  himself  has  sustained,  notwithstanding  the 
trustee  may  sue  for  such  damages  as  may  affect  the  land  as  an  inheri- 
tance.   Ih, 

3.  This  action  is  not  for  compensation  for  land  appropriated  by  the  com- 
pany, but  seeks  remuneration  for  a  special  injury  occasioned  by  an  al- 
leged wrongful  act.    J&. 

4.  In  a  suit  against  a  railroad  company  for  damages  alleged  to  have  resulted 

Arom  the  action  of  the  conductor  in  ejecting  the  plaintiff  fW>m  the  train, 
it  appeared  that  the  plaintiff  got  on  the  train  at  a  certain  station  to  go  to 
the  next  station  about  four  miles  distant,  without  a  ticket  or  money  to 
pay  his  fare.  About  twenty -five  other  person^  took  the  same  train  to  go 
to  the  same  place,  one  of  whom,  as  it  was  shown  on  the  trial,  promised  to 
pay  the  plaintiff's  fare  before  they  got  on  the  train,  but  he  did  not  sit  in 
the  same  car  with  the  plaintiff.  In  taking  up  tickets  and  collecting  fl^re 
from  passengers,  the  conductor  was  told  by  the  plaintiff  that  he  had 
neither  money  nor  ticket,  but  would  get  the  money  if  allowed  to  go  into 
the  rear  car  and  see  a  fellow-passenger.  The  conductor  said  "  I  have  no 
time  to  wait,  you  must  get  off,"  and  thereupon  pulled  the  bell-rope, 
stopped  the  train,  and  put  the  plaintiff  off.    The  train  had  made  about 
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half  thedistanoe  between  tbestatlonq;  field,  (Mkbrimon.  J.,  dissentlDg,) 
that  the  plaintiff  was  entitled  to  recover.  The  conductor  should  have 
allowed  him  a  reasonable  opportunity  to  pay  his  fare;  but  an  offer  to  pay 
(and  declined  by  the  conductor)  after  the  train  was  stopped  will  not 
entitle  him  to  return  to  his  seat.    Clark  v.  BaUroadj  606. 

RAILROADS: 

Neglisrence  of,  in  transporting  goods,  81. 

Killing  catUe,  199. 

Killing  persons,  8D8, 471. 

Contract  of,  83  (2). 

Suit  against,  in  corporate  name  sufficient,  418. 

Non-resident's  stock  in,  not  taxable,  464, 

RECEIVER: 

Clerk's  bond  liable  when  appointed.  48. 

See  also  221  (8). 

When  appointed  for  ward's  estate,  82. 

RECITAI^ : 

In  sheriff's  deed,  evidence,  172. 

RECORDS : 

In  rough  minutes  of  court,  148  (6) 

RECORD-LINKS : 

Supplied  by  presumption,  881. 

RECOUPMENT.  899, 400. 

REFERENCE  AND  REFEREE: 

1.  The  proper  method  of  stating  the  account  in  this  case  is  to  credit  the  con- 

tract price  of  the  land  with  the  value  of  all  deductions  allowed  by  the 
court— the  difference  being  the  true  amount  of  the  indebtedness;  and 
then  to  compute  the  interest  thereon  subject  to  subsequent  credit|i  from 
payments  or  otherwise.    Kniffht  v.  HoufffUalUngt  246. 

2.  In  a  reference  under  The  Codb,  the  referee  reports  the  evidence  and  his 

findings  of  fact  therefrom  and  his  conclusions  of  law.  Upon  excep- 
tions filed,  the  judge  reviews  the  findings  of  fact  and  law--the  findings  of 
fact  by  the  Judge  being  conclusive,  and  his  conclusions  of  law  reviewable 
on  appeal;  but  if  the  Judge  does  not  find  the  facts,  it  is  presumed  he  ac- 
cepts those  found  by  the  referee.    Bareroft  v.  Roberta^  863. 

3.  The  facts  found  in  a  reference  are  conclusive,  unless  it  should  appear  they 

were  found  without  evidence  or  upon  improper  evidence.  Utry  v.  Buit^  406. 

4.  As  it  nowhere  appears  in  the  record  that  the  plaintiff,  in  her  representa- 

tive capacity  as  administratrix,  was  made  a  party,  it  was  proper  in  the 
court  below  to  reftise  Judgment  affecting  her  as  such.    lb, 

6.,;CostCof  reference,  63. 

46 
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REVRBBHING  MBMOBT,  M. 

REGISTER  OF  DEEDS: 

Liable  for  penalty  In  iSBuinff  marriage  license  oontrary  to  law,  21. 
Competent  wltneas  to  prove  contents  of  lost  deed,  231. 

REGISTRATION: 

Of  deed,  necessary  to  complete  title,  286. 

Authorized  by  proof  of  hand-writing  of  witness,  Ac.,  882. 

Of  contract  to  convey  land,  required,  87. 

REHEARING: 

1.  Where  the  grounds  of  error  assigned  in  a  petition  to  rehear  are  tatalMi* 

tlally  the  same  as  those  argued  and  passed  upon  in  the  former  hearing, 
the  court  will  not  disturb  its  Judgment ;  nor  in  such  case  will  an  order 
restraining  the  collection  ol  an  execution  upon  the  Judgment  be  granted 
Buj^n  V.  Harriacn,  76.  Nor  will  a  rehearing  "be  granted  upon  summary 
motion  to  modify  final  Judgment.    J6.,  S96. 

2.  Petition  to  rehear  must  be  filed  according  to  the  requirements  of  Rule  12 

and  section  966  of  The  Code.  This  case  foUs  within  their  provislona, 
and  the  defendant  not  having  complied  with  the  same,  the  plain tUT's 
motion  to  dismiss  the  appeal  is  allowed.    Strickland  v.  Draughan^  103. 

3.  Statute  of  limitations,  its  eflbct  upon  existing  rights,  and  the  legislative 

power  over  the  remedy,  touched  upon.    lb, 

REMAINDERMAN,  U6. 

REMOVAL  OF  CAUSE  TO  FEDERAL  COURT,  426. 
REMOVAL  OF  FENCE,  632. 
RESGB8TA68B(3>. 

RETiTlLING,  660, 626. 

REVENUE: 

Drummer's  lloenae,  16. 
Of  towns  and  cities,  65i. 

ROADS: 

1.  On  trial  of  an  Indictment  against  the  Duplin  canal  company  for  violation  of 
section  1123  of  The  Cods,  in  placing  obstructions  in  a  stream  whereby  Its 
navigation  was  prevented;  Held^  that  defendant  cannot  Justify  under  its 
charter,  which  expressly  prohibits  the  company  ttoxn.  impairing  the  nav- 
igability of  streams.  Act  1871-*72  ch.  151,  2  7,  proviso.  State  v.  Canal  Cbm- 
pony,  687. 
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8.  ffiM/uirih^r,  that  tbe  a«e  of  the  waWr  fw  "  fliUolAg  "  tbe  Cf«B»l  |)ed  \^  not 
using  it  as  a  "motive  power."   lb, 

8.  Obstmoting  road,  668. 

BULEB  OF  OOdBT,  obserranoe  of;  156. 

8ANIT7,  evidenoe  Qt,  16& 

SBOriON  600.  see  pages  106, 189, 226. 

SEBIOUS  DAMAGE,  What  is,  617. 

SBBVICE  OF  PB0GES8  BY  PUBLIOATIOJN,  488. 

SET  OFF,  380,  400. 

8EVEBAN0E  OF  TBEE8  FBOM  LAND,  4T7. 

8HEBIFF: 

Ck>lleotloD  of  baok-tazes,  126. 
Beoitals  in  deed  of,  evidenoe,  172. 

BIONINQ  JUDGMENT  BT  CONSENT  OUT  OF  TEBM,  181. 

SPECIAL  VEBDI4T,  what  to  contain,  666.    See  Vsiwicr. 

SPECIAL  PBOCEEDINGS,  JarisdicUon  in.  406. 

STATEMENT  OF  CASE,  586. 

STATUTE  OF  LIMITATIONS: 

1.  A  new  promise  must  be  nnoondiUonal  and  In  writing,  signed  by  the  party 

and  to  pay  the  amount  of  the  original  debt,  In  order  to  remove  the  bar  of 
the  statute  and  revive  the  contract.  Thb  Codb,  g  172.  The  exception  to 
the  Judge's  charge  In  this  case  cannot  be  sustained.  Qreenieaf'7,  RctUr 
road^  88. 

2.  The  statute  which  bars  actions  upon  judgments  after  the  lapse  of  ten 

years  £rom  the  date  thereof,  does  not  apply  to  actions  commenced  before 
August,  1868,  or  where  the  right  of  action  accrued  before  that  date. 
OaUKer  v.  8ain,  804. 

8.  A  Judgment  quando  (unlike  a  final  Judgment)  founded  upon  a  right  ofao* 
tion  that  accrued  before  said  date.  Is  now  a  new  cause  of  action,  and 
hence  under  section  196  of  The  Code,  a  suit  upon  it  is  governed  by  the 
statute  of  limitations  and  the  law  in  force  prior  thereto. 

.  4.  Administrator  may  elect    to  plead  statute  of  UmitatioDS.    JStrker  v. 
Orant,9K, 
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5.  Limitations  for  personal  actions  do  not  apply  to  remedy  by  foredosure. 

Where  a  debt,  barred  by  statute,  is  secured  by  a  mortgage  or  any  collat- 
eral security  which  is  not  barred,  the  mortgagee  may  foreclose  or  en(broe 
lien  on  collaterals.    Oapefiart  v.  DeUrick,  884. 

6.  The  statute  defeats  the  remedy  but  does  not  discbarge  the  debt.   Tb. 

7.  A  party  will  not  be  allowed  to  set  up  the  statute  In  bar  of  a  debt,  where  it 

appears  the  delay  in  suing  was  caused  by  the  promise  of  hlm«elf  or  attor- 
ney that  the  matter  would  be  settled  and  no  advantage  taken  of  the  lapse 
of  time.    Bitrcro/t  y.  Bol>erts,  863. 

STATUTE  OP  LIMITATIONS  ; 
Legislative  power  over,  103  (2). 
Administrator  may  elect  to  plead,  389  (2). 
When  ward  not  barred  by,  407  (7). 

STATUTORY  CRIMES,  461. 

STIPULATIONS,  in  bill  of  lading,  8L 

*'  STOVE  PIPE,*'  damage  resulting  firom  negligence  in  constructing,  275. 

SUPREME  COURT: 

Upon  being  Informed  by  the  Attorney-General  that  he  has  examined  the 
record  and  consents  to  a  new  trial,  the  court  awards  tbeoame  without 
looking  Into  the  record  with  a  view  of  forming  a  Judgment  of  Its  own. 
State  V.  ValenHne,  7  Ired.,  141,  approved.    State  v.  !/««,  670. 

SURETY: 

On  clerk's  bond  liable  when  clerk  is  appointed  receiver,  48. 

SURRENDER  OF  UNREGISTERED  DEED,  effect  of,  286. 

TAXATION: 

1.  It  is  competent  for  the  legislature  to  empower  eheriff's  to  collect  **  back 

taxes;"  and  where,  as  here,  the  sheriff  has  made  a  Aill  settlement  and 
gone  out  of  office,  the  delinquent  tax  payer's  liability  to  him  is  not 
thereby  extinguished.  Taylor  v.  Allen,  67  N.  C,  346,  commented  on.  Janes 
V.  Armmton,  125. 

2.  A  non-resident  holder  of  shares  in  a  corporation  in  this  state  is  not  liable 

to  tax  here.  Such  property  is  beyond  the  Jurisdiction  of  the  state,  and 
subject  only  to  that  in  which  the  holder  has  his  domicll.  The  ruling  in 
this  ease  has  no  application  to  banking  corporations  formed  and  operated 
under  the  act  of  congress.    lUMrocui  v.  CommisHoners,  454. 

TAXATION : 

On  fertilisers,  889  (2). 
Of  towns  and  cities,  564. 
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TENANTS  IN  COMMON  : 

Cannot  compel  partltiou,  when,  98, 204  (2). 

TENANT  BY  THE  COURTESY : 

Freeholder  as  applied  to  qualification  for  Juror,  681. 

TORT,  may  be  waived,  477  (8). 

TOWNS  AND  CITIES : 

1.  A  town  has  no  right  tolmposeany  tax  but  such  as  Is  expressly  authorized 

by  Its  charter  for  purposes  of  revenue.    State  v.  Bean^  654. 

2.  The  power  to  pass  ordlnanoes  for  regulating  the  Internal  afiblrs  of  a  town- 

(market  regulations  and  the  like).  Is  a  police  poweF  and  does  not  of  Itself 
cooler  the  right  to  levy  taxes.    Ih, 

3.  The  power  to  license  persons  for  the  privilege  of  carrying  on  trades  and  to 

require  a  price  therefor,  is  a  police  power,  but  does  not  give  th«*  right  to 
use  the  license  asa  mode  of  taxation  for  revenue,  In  the  absence  of  a  clear 
Intent  In  the  charter.  The  license  fee  must  be  reasonable  and  not  for  the 
purpose  of  raising  revenue.  The  power  to  "  license"  and  to  **  tax,"  dis- 
cussed and  distinguished  by  Abhs,  J.   lb. 

TRANSACTION  WITH  PERSON  DECEASED,  106, 189, 228. 
TRANSCRIPT  OF  RECORD-Eaton's  forms,  521. 

TRANSFER  OF  INTEREST  by  plaintiff  pending  suit,  882  (5). 

TRIAL: 

1.  Suggestions  of  counsel  as  to  what  occurred  on  the  trial  will  not  be  regarded. 

This  court  Is  confined  to  the  consideration  of  the  record.  Oreenlet^fY, 
RaUroad^dS, 

2.  The  defendant,  on  day  after  verdict  of  guilty,  moved  for  new  trial  upon 

the  ground  that  his  attorney  was  not  present  at  the  time  of  rendition  of 
verdict  so  as  to  demand  that  the  Jury  be  polled,  and  the  motion  was  re- 
ftised;  Held,  no  error.  Whether  a  new  trial  should  be  granted  was 
matter  of  discretion.    State  v.  JoneSt  651. 

3.  Motion  for  new  trial,  486. 

TRUSTS  AND  TRUSTEES: 

1.  Where  a  deed  Is  made  to  a  trustee  conveying  land  In  trust  for  a  married 

woman,  the  legal  and  equitable  title  will  at  her  death  descend  to  her  heirs 
Hince  the  trustee  is  no  longer  necessary,  and  they  have  the  right  to  recover 
the  land  where  they  are  out  of  possession  at  her  death.  If  their  estate  has 
not  been  divested  by  some  superior  Utle.    Johiuon  v.  PraMe,  150. 

2.  The  assignee  of  a  trustee  having  the  legal  title,  not  required  for  the  pur- 

poses of  the  trust,  cannot  recover  the  possession  from  the  owner  of  the 
equitable  title.   lb. 
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8.  Where  a  purchaser  in  the  necessary  dedaoUon  of  his  Utte.  must  qm  adoed 
which  leads  to  a  fbxit,  shoeing  anequlU^hle  tltleln^noth^ITi  b9  wlUbe 
affected  with  notice  of  that  fact.   lb. 

4,  The  only  effect  the  transfer  by  a  trustee  of  the  legal  estate  has  on  the  eetfui 
que  trutt  Is,  that  it  puts  the  grantee  in  an  adversary  position,  and  the 
cestui  que  trtut  must  enforce  his  right  before  the  stataw  bai«.   /5. 

6.  The  grantor,  reserving  an  estate  for  his  own  life,  conveys  land  in  trust, 
and  provides  in  the  deed  that  after  his  death  thA  property  ts  tp  be  h«l4 
for  the  use  of  his  wife  and  grand-son  Qeorge,  and  such  children  as  may  be 
bom  to  the  trustee  (his  son  James),  for  and  during  the  lives  of  his  said 
wiliB  and  son;  and  at  his  death  the  land  shall  be  equally  divided  between 
the  said  grandson  and  such  other  children  as  his  son  may  have  bom  unto 
him;  Heldf 

(1)  That  the  trosteeis  liable  to  an  account  of  the  rents  and  profits,  and 
the  plaintiff  grand-son  is  entitled  to  his  share  of  the  same  during  the 
life-time  of  the  trustee. 

(2)  If  other  children  are  bom,  they  also  share  in  the  trust;  and  at  the  death 
of  the  son,  the  trustee,  the  number  of  all  his  children  can  then  be 
ascertained,  and  the  trust  determines;  and  then  the  land  Is  U>  be 
eqvftlly  divided  between  the  grand-son  and  such  other  children  as  may 
have  boe»n  born  unto  the  son. 

(8)  The  trustee  has  no  right,  in  the  management  of  the  trust  estate,  to  al- 
low the  rents  to  accumulate  and  postpone  the  distribution,  as  the 
donor  intended  that  current  provision  should  be  made  for  the  bene- 
ficiaries.   AlbrtQfU  V.  Albright,  220. 

6,  Where  one  is  entitled  to  an  account  or  his  right  thereto  admitted,  the 
court  will  order  it  to  be  taken  belore  trial  of  issues.    lb. 

7.  The  order  for  an  injunction  and  receiver,  upon  the  finding  that  the  trustee 

in  this  case  was  insolvent  and  had  misf^pplied  the  repts  and  profits,  was 
properly  granted.   lb. 

See  also,  page  844. 

« 
XINDEBTAKINa  ON  APPEIAIi.    See  APriiAL. 

UKREOIBTERED  DEED,  color  of  title,  882  (2). 

liaAQi;  procf  of,  m  (8J|. 

U8EB  OF  WAY,  6M. 

VALUABLE  PAPERS,  depository  of,  26. 

VAHIANCE,  406(8). 

VENDOR'S  LIBN,  does  not  obtain  in  this  state,  376  (4). 

VENUE,  proper  county  to  bring  eijectment.  371). 
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YHRDICT: 

1.  A  special  verdict  which  fltlls  to  find  the  deftndant  guilty  or  not  guilty  m 

the  court  may  adjudge  the  law  to  be,  upOh  the  faoti  found.  In  defeoUye. 
StateY,  Stewart,  06^ 

2.  The  guilt  of  the  accused  must  be  passed  upon  by  the  Jury,  and  though  the 

verdict  is  dependent  upon  the  opinion  of  the  court  as  to  the  law.  yet  it  Is 
none  the  less  a  jury-verdlot  when  the  question  of  law  is  decided.    lb. 

8.  The  special  verdict  in  this  case,  rendered  on  a  trial  lor  obstructing  a  road 
is  also  defective,  in  that,  it  does  not  find  that  the  user  of  the  road  by  the 
public  was  as  of  right  and  adversary.    lb. 

4,  It  is  not  essential  to  the  validity  of  a  verdict  that  the  Jury  be  polled.  SUUe 
V.  Jonei,  664. 

VERDICT : 

Allowing  **interest  to  date,"  definite,  84  (3). 

When  adverse  to  defence  set  up,  must  be  followed  by  Judgment,  422  (8). 

In  ^ectment,  486. 

VOLUNTARY  DEED,  attacked  for  fraud,  265. 

WAIVBR: 

In  perfecting  appeal,  1. 
th  plead  ng,  65, 68  (2). 

WARRANT : 

Of  Justice  may  be  amended  by  judge^  688,  686^ 

WIDOWS'  DOWfiR,  98, 181, 881. 

WIFE: 

Fighting  in  defbnod  of  husband*  614. 

WILLS: 

1.  A  script,  written  in  a  book  containing  accounts  against  the  deoedeni's 

tenants,  was  found  eight  months  after  his  death,  in  a  bureau  drawer  or 
valise,  both  of  which  contained  valuable  papers,  and  proved  by  tbree 
credible  witnesses  to  be  in  the  decedent's  handwriting  and  the  book  was 
frequently  seen  by  a  witness  before  decedent's  death  and  again  the  day 
after  his  burial;  HeMtU^n  trial  of  an. Issue  devtsavU  vel  non  that  the 
Jury  were  warranted  in  finding  the  script  to  be  the  will  of  the  testator. 
Broton  v.  BoUorit  26. 

2.  Where  one  has  two  or  more  depositories  of  his  valuable  papers,  the  finding 

his  will  in  either  will  suflice.    lb. 

8.  The  act  of  assembly  (Thb  Codb,  g  2174)  requiring  copies  of  wills  to  be  re- 
corded in  the  county  where  devUed  lands  are  situate,  Is  prospective  and 
refers  only  to  wills  proved  after  November  1, 1888— the  time  when  Thb 
Ck>i>B  went  Into  effect,    itwrlee  v.  SmUh,  172. 


1 


712  INDEX. 


'4.  A  testator  dlBposes  of  his  plantation,  hoosehold  and  kltohea  ftirnltvre, 
and  makes  several  money  legacies  as  the  ** full  shares"  of  the  legatees 
named,  and  then  provides,  after  payment  of  debts,  "  that  the  remainder 
of  my  property  be  sold  and  equally  divided  between  my  two  sons;"  Held, 
that  the  court  below  erred  In  holding  that  the  money  on  hand  at  the  tes* 
tator's  death  waH  undisposed  of.  The  testator  did  not  Intend  to  die  In- 
testate as  to  any  of  his  property.  The  money  on  hand  and  the  proceeds 
of  sale  of**  the  remainder  of  his  property  **  go  to  make  up  thd  residuary 
fUnd  to  be  divided  between  his  sons.    Harknest  v.  Harkey^  106. 

5.  A  testator,  among  other  things,  provides  as  follows :   **  What  Is  yet  re- 

maining, not  above  disposed  of,  shall  be  held  and  disposed  of  for  the 
benefit  of  M.s'  heirs,  by  my  executor,  or  in  such  manner  as  he  mav  deem 
Just  and  proper;"  Held^  that  the  concluding  words  enlarge  the  discretion 
of  the  executor,  but  the  power  exercised  must  be  **  for  the  benefit '^  of  the 
heirs,  and  not  to  dispose  of  the.  estate  so  as  to  divest  himself  of  the  at* 
taohing  trust.    HoweU  v.  Tyler,  207. 

6.  Wl^ere  a  bequest  is  immediate— not  dependent  upon  a  preceding  limited 

estate— to  the  heirs  of  a  living  person,  and  the  children  of  such  person 
are  illegitimate;  Held,  they  have  the  right  to  take,  under  the  act  which 
declares  that  a  limitation  to  the  "heirs"  shall  be  construed  to  be  the 
children  of  such  person,  unless  a  contrary  Inten  tlon  appears.  Ths  Oodb, 
1 1829.  The  mllDg  in  Thompson  v.  MeDondld,  2  Dey.  &  Bat.  Eq.,  468,  com- 
mented on.    lb, 

7.  **  I  give  to  the  children  of  my  brother  William  and  my  sister  Martha  one- 

half  of  all  the  money  on  hand  at  my  death,"  taken  In  connection  with 
other  provisions  in  the  will,  authorizes  a  distribution  of  the  fund  in 
equal  parts  between  the  children  of  his  brother  and  the  children  of  his 
sister,  so  as  to  carry  out  the  intention  of  the  testator.  The  general  rule 
is  that  such  limitations  will  be  held  to  be  per  capita,  but  the  rule  will 
yield  whenever  a  different  intention  is  Indicated.    1  b, 

8.  The  sale  ofthe  land  of  the  testator  by  the  executor  in  this  ease  and  his 

purchase  o/  the  same  through  an  agent  is  a  nullity.    lb, 

0.  A  suit  for  the  construction  of  a  devise  will  not  be  entertained,  where  the 
devisees  claim  a  mere  legal  estate  In  the  land  and  no  trusts  are  involved. 
Cases  where  the  court  has  given  such  construction  incidentally  arising 
and  necessary  to  the  decision  of  a  cause  properly  before  it,  reviewed  by 
Ashe,  J.    Oottart  v.  Ji^on,  282. 


WILLS: 

Competency  of  witness  In  issue  devUavU  vel  non,  139. 
Bequest  to  adopted  child.  142. 
Partition  of  land  by,  256. 

WITNESS : 

1.  A  witness  party  to  the  action.  Is  not  prohibited  by  section  590  ot  The  Code 
ftt>m  testifying  as  to  communications  made  to  other  witnesses.  Here  it 
does  not  appear  that  the  declarations  of  the  witness  were  made  In  the 
life-time  of  the  deceased,  or  in  his  presence.  If  then  made;  and  the  court 
holds* that  they  are  in  no  sense  transactions  or  communications  with  the 
person  deceased.    Waddell  v.  Swann,  10&. 
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2.  Section  5*^0,  disabling  a  party  from  giving  evidence*,  applies  to  cases  vhere 
*  bolb  parties  are  living,  and  does  not  Inierrere  wltb  section  500.    Jb. 

8.  A.  witness  wholRa  devisee  under  a  script  executed  in  January,  is  not  com- 
petent upon  trial  «>r  an  iHsue  tlevinavilvet  uon,  to  speak  of  couveisallons 
with  theteslHtcir  lending  lo  impeach  a  script  executed  in  May  therealter. 
As  the  lii>tniay  be  fmimi  to  ben  revocation  of  tlie  will  previounly  made, 
such  witnesH  in  directly  Ir.terented  in  the  result  ol  the  ixsue,  (Tub  Codk, 
i  59U,)  as  to  which  of  the  two  Is  the  will  ol  the  testator.  UuUiawuy  v.  Bath- 
away^  1119. 

4.  A  party  Interested  In  the  event  of  a  suit  is  not  an  incompetent  witness 
under  The  Code,  §500,  to  piove  the  hand-writing  of  the  deceahed  person. 
Hu»h  v.  sued,  226. 

WITNESS: 

Impeaching  one*s  own,  312  (2).  eiS). 

Member  of  legislature  incompetent  to  prove  latent  amt)lguity  In  statute,  650. 

For  prosecution  sent  to  office  of  prisoner's  counsel  for  ezamluatloo,  such 
practice  not  com  mended,  599. 
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'  HARVARD  LAW  LIBRAI^ 


